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1.The petition has been filed under Section 482
CrPC for quashing orders dated 27.2.2024,
passed by Presiding Officer, Additional Court
No0.08, Lucknow (Annexures 2 and 3) in
Complaint Case No0.43423 of 2020 Mahendra

Pratap Singh versus Ashish Kumar Maurya.

By first order dated 27.2.2024, application for
taking affidavit on record has been allowed with

a cost of Rs.300/-.

By other other order of the same date, The
application under section 311 CrPC moved by the
complainant has been allowed and the P.W.2
Rananjay Singh has been recalled, also on the

cost of Rs.300/-.

2.Heard Mr. Jag Prasad Yadav, learned counsel



for the petitioner, learned A.G.A. for the State as
well as Mr. Manish Singh Chauhan, learned

counsel for respondent No.2.

3.Briefly stated, the facts of the case are that a
complaint case was field by the
complainant/respondent No.2 under section 138
Negotiable Instruments Act on 21.10.2020
alleging that the complainant gave Rs.4,50,000/-
to the accused for doing business, on 18.6.2019.
On 16.3.2020, the accused gave cheque
No0.225733 dated 14.9.2020 drawn at Canara
Bank, Branch Ram Nagar, Barabanki from his
account number. The cheque was deposited in the
account of the complainant at Union Bank of
India, Clork Awadh Branch, Lucknow on
16.9.2020. The cheque was dishonoured on
18.9.2020 for insufficient balance. A notice dated
23.9.2020 was sent through Registered Post to
the accused which was received by him on
25.9.2020. Still, the amount was not paid by him.

Thus, complaint was filed.

4.Statement under Section 251 CrPC was
recorded by the trial court. PW.1 and P.W.2 were

examined and cross-examined. Statement under



Section 313 CrPC of the accused was recorded on
20.8.2022 by the Court below. Thereafter,
examination of D.W.1, D.W.2 and D.W.3 was
concluded. After arguments were partly heard and
complainant filed his written arguments, the
complainant/ respondent No.2 filed two
applications on 6.1.2024, one was for taking
affidavit on record and the other for recalling
PW.2 Rananjay Singh. Objections to these
applications were filed by the petitioner on
3.2.2024. Applications were heard and vide
impugned orders dated 27.2.2024, both the
applications were allowed. The trial Court while
allowing the first application for taking affidavit
given by the complainant has passed the

following order :

"feHT-27-02-2024
31T UTHTUF §1ad fl ST 9929s UHTdet] IR feAifehd 06-01-2024

TAIgel 3G &g ULl WA fAfhd  06-01-2024 Herw quuH H
Sfafea, 7231, SR tg IR $f SR W&d g7 Fod a9us o
TATEet R o 9 2 3 T 31 Aoy queuE H 9% wU W I8 HeM
fopar a1 2 b aRardt gRT fausht &t 77 R et a1 oo e R
A W Ho 4,50,000/- TR PR 2 T AT| IWIh ®HUY ageft 7
faueft @1 3o 91T g P B a¥ 2018-2019 A UTH Y & H ¥ {7 oM
qrueft &t Uges FafRy F o7 <l a7 ST T 40 d19 6 B U By AR
TH-ARRY, RHI-HAERR dedlel IR feT-aRedhr 7§ fRd g1 wal
& A Ui Hewd AeT-01 9 02 & WY H AT B



YRR & TR% A MU UF Aoy quud 7 aftiq qeai | dRoN wd
URIRARTT & SMYR TR YRATET & AT DI SRATBR B =g o 7T
B et quTs A I H TRB W e wU A aftia fear mar § %

IO U4 Q92US di SfeRaRq Jeydd IBR &, Tord, 318 qei e gl
e, uRare 5 IfAfRyd aea & FaY J IR BT ST AT 8, S s
uRaTe AT AT8d B, 9P [9Y H§ yRarg § qeg Sfafya el 81 W u
IRIBR Ty S A &

I U & g AfSahrTor & 989 GHl ST Gl & | AT DT T DU
SECEEICEREDI

uRaTe TR ATTel H 3TR[H @l iU 1T o 4,50,000/- ITR & Fag H,
3T & AT & AGe H ULTH 7Y HAuD Gl IR HAT aTeal &1 M
& A1 & Ty H ARRIH GRT IRT -251 ToHoHo & YT & TR W PIg
T & IS AT URaTSt Bl ATt & TR R ORE 7 ft 3 & A &
a7 PIS Yo7 S IO T 987 & TR W SR 987 T & AT &
ey o e Ion §Y Id IR a1 T § , O a1e uRardt gRT I8
QMUY I W TR T ST &7 &, S 3T & Wi & Fay A 81 o
& A1 & FEE H Y ULUF G THATaett H e Sifer ol e
Y e fAerlt Sh 99U 99 WdH! ®f THEel IR * forar ST fafasdd
Td =it g1 STel a9 fIeid @1 aTet 8, 39 A6y 7 wgfaa

&1 TR STT FehdlT B

T IId &0 IR TR hT ST I &1 U119 o 300/- §of U)
EHpR AT ST 81 99U FeRgd ] G=Tdelt 7 fAm Se| goif e
oI dop 3T 8 |

While passing the order, above extracted, the trial
Court has noticed that regarding the source of
income of the complainant, the accused petitioner
has not raised any objection at the stage of
evidence under section 251 CrPC. At the stage of
cross examination of the complainant also, source

of income was not disputed by the accused.



During the course of argument, this question was
raised for the first time by him. Thereafter, the
complainant has filed application along with
Khatauni to show his source of income. The trial
Court has allowed the application on these
grounds with a further reasoning that it will help

in final disposal of the matter.

5.Likewise, on the same date, i.e. on 27.2.2024,
another application filed by the complainant for
recalling witness P.W. 2 Rananjay Singh has also
been allowed on cost of Rs.300/-. It has been
stated in the application that in the affidavit of
Rananjay Singh, due to typographical error, date
of giving cheque to the accused has wrongly been
mentioned and reliance has been placed by the
complainant on a judgment dated 30.7.2008
passed by Supreme Court in Godrej Pacific Tech.
Limited versus Computer Joint India Limited
Criminal Appeal No0.1181 of 2008. The Court
held that for just disposal of the case, recalling
PW.2 appears to be necessary and thus has
allowed the application filed by the complainant.
The order dated 27.2.2024 is extracted below :

" {&q16-27-02-2024



31T UTHTUT 3Fdiid YRT-311 SoMoTHo IR< Repiel T Ytogsato-02
Uiy g feAifdd 06-01-2024

aRATSt §RT MRS e Queas § fola dedt BrRui va aRRfr &
ST T gU WoSedo-02 0o 48 &l 3 & foly §: g ST ot
3T UTRT - &g 3T T 31 et QueTd::R H 98T B9 | SR
afore fapar T & b Mosseto-02 uivRy Rig GRT MUY= A18Y H SIfet
foram m &, oA SIS Y Taet! A S & aRT aRaT! @f e o
1 aRafde ffel 16-03-2020 & ¥ WR Ffeasr 9@ o o f[fel Tgd axad
T uRare 95 & R1-02 H Ifefyd fafet 18-06-2019 @ Terclt & A
& TRRF (16-03-2020) fAT & T R f&HIH 18-06-2019 fog |
SRR e &1 TRT & qUT GRS 6t IS i &t gfet e SisT 81 2

IR T AE A MUY 0 7T AU STt 5 T & 21 9T S
3 Qruu H e T T 81 % WIS U Sraee di fdRav SagddD
SHR 8. ToAd I aT e 81 uRare v sRefiR by ST= AR gt 1
gl

3V Ul o IS STfAhITOT 1 981 AT Sff gabl &1 A BT T=IDH Y
3 3 |

gRardt gRT foTeeto -02 Wivk g ®T §: A& H BT I &g T
f&am mar 81 fogeeto-02 uivkRr g & e A1ed A eiRfiRe 6t Terdt &
HROT I o D e Tera <18y fopan ST et 7 81 gRamt of avw A
e, Bfifthes fAfics 9M aoger Sage gftear fafice fho sidia
HE1-1181/2008 HUffd f&Hifhd 30-07-2008 Ho ITac =TT & FHAT
<t M PR T Hlo Iod AR 3T U<, 2023 T G (TWodlo)
223 ol fafe eifget 6 751 S ol fafgat & T -311 oYoFo &
ey ® o Riga uRorid fear i g, SHe e ¥ IRgd 9 &
I fifHeag & fol dosedo-02 sy g & gH: uiier gq ga1g
S 2 JMMaeId Ucita 2iar 81 FoTeato -02 Iuiwy g @l gH: el 8
AT ST fATESRATT T TRIfH SMmerR 21 JrefAs I 891 R R 8
QT 8| IO o 300 &Sl IR TSGR faan SIrem g1 drogeato -02 0T
4% @1 g: wten 2q Ravrat o Sirar 81 fosedo -02 v {8 &t g:
TR H QMU ATET URA AT S| UATdet aRy G OIS QTaeo
A& W fCHI® 13-03-2024 BT 49T 81| &9l o I T 31T 811 "




6.Learned counsel for the petitioner submits that
the trial court has failed to consider the fact that
the evidence of respondent No.2 is closed way
back and the complainant has not explained the
reason for moving the application under Section
311 CrPC at belated stage. In this context,
learned counsel has relied on Swapan Kumar
Chatterjee versus Central Bureau of
Investigation Criminal appeal No.15 of 2019
(Arising out of S.L.P. (Cri) No.7748 of 2017)
(relevant paras 12 and 13).

7.A perusal of provisions of Section 311 CrPC
shows that the Court has power under Section
311 CrPC to recall and re-examine any person
already examined if his evidence appears to it to
be essential to the just decision of the case. Since
there was a typographical error in the affidavit of
Rananjay Singh regarding date of providing the
cheque to the accused, on this reason, the learned
court was competent enough to recall P.W.2
Rananjay Singh for his re-examination under the
Code of Criminal Procedure to arrive at a just

decision.

In the case of Swapan Kumar Chatterjee (supra),



law has been reiterated that in the interest of
justice and to meet the ends of justice, power
conferred under section 311 CrPC should be
invoked by the Court. In the case in hand, learned
trial Court has given adequate reasons while
relying on judgment of Supreme Court in Godrej

Pacific Tech. Limited (supra).

8.Likewise, as regards other application, the
complainant has been permitted to take on record
the affidavit along with Khatauni filed by the
complainant for the reason that for the first time,
during arguments, the accused raised this
objection that the complainant is not having any
source of income. He did not raise any objection
at the stage of statement under section 251 CrPC
or at the stage of evidence of the complainant
regarding his source of income. Since he raised it
for the first time during the course of argument,
therefore, for this reason, this application has also
been allowed. Both the applications have been
allowed on the cost of Rs.300/-. The learned trial
court has relied on the case of Godrej Pacific
Tech. Limited (supra). Supreme Court in the said
case while introducing section 311 CrPC has held

in paras 6, 7, 8 and 9 as under :



"6. In this context, reference may be made to Section 311 of the Criminal
Procedure Code which reads as follows:

"311. Power to summon material witness, or examine person present.--
Any court may, at any stage of any inquiry, trial or other proceeding under
this Code, summon any person as a witness, or examine any person in
attendance, though not summoned as a witness, or recall and re-examine
any person already examined; and the court shall summon and examine or
recall and re- examine any such person if his evidence appears to it to be
essential to the just decision of the case."

7. The section is manifestly in two parts. Whereas the word used in the
first part is "may", the second part uses "shall". In consequence, the first
part gives purely discretionary authority to a criminal court and enables it
at any stage of an enquiry, trial or proceeding under the Code (a) to
summon anyone as a witness, or (b) to examine any person present in the
court, or (c) to recall and re-examine any person whose evidence has
already been recorded. On the other hand, the second part is mandatory
and compels the court to take any of the aforementioned steps if the new
evidence appears to it essential to the just decision of the case. This is a
supplementary provision enabling, and in certain circumstances imposing
on the court the duty of examining a material witness who would not be
otherwise brought before it. It is couched in the widest possible terms and
calls for no limitation, either with regard to the stage at which the powers
of the court should be exercised, or with regard to the manner in which it
should be exercised. It is not only the prerogative but also the plain duty of
a court to examine such of those witnesses as it considers absolutely
necessary for doing justice between the State and the subject. There is a
duty cast upon the court to arrive at the truth by all lawful means and one
of such means is the examination of witnesses of its own accord when for
certain obvious reasons either party is not prepared to call witnesses who
are known to be in a position to speak important relevant facts.

8. The object underlying Section 311 of the Code is that there may not be
failure of justice on account of mistake of either party in bringing the
valuable evidence on record or leaving ambiguity in the statements of the
witnesses examined from either side. The determinative factor is whether
it is essential to the just decision of the case. The section is not limited
only for the benefit of the accused, and it will not be an improper exercise
of the powers of the court to summon a witness under the section merely
because the evidence supports the case of the prosecution and not that of
the accused. The section is a general section which applies to all
proceedings, enquiries and trials under the Code and empowers the
Magistrate to issue summons to any witness at any stage of such
proceedings, trial or enquiry. In Section 311 the significant expression that
occurs is "at any stage of any inquiry or trial or other proceeding under
this Code". It is, however, to be borne in mind that whereas the section
confers a very wide power on the court on summoning witnesses, the
discretion conferred is to be exercised judiciously, as the wider the power
the greater is the necessity for application of judicial mind.

9. As indicated above, the section is wholly discretionary. The second part
of it imposes upon the Magistrate an obligation: it is, that the court shall
summon and examine all persons whose evidence appears to be essential
to the just decision of the case. It is a cardinal rule in the law of evidence
that the best available evidence should be brought before the court.



Sections 60, 64 and 91 of the Evidence Act, 1872 (in short "the Evidence
Act") are based on this rule. The court is not empowered under the
provisions of the Code to compel either the prosecution or the defence to
examine any particular witness or witnesses on their side. This must be left
to the parties. But in weighing the evidence, the court can take note of the
fact that the best available evidence has not been given, and can draw an
adverse inference. The court will often have to depend on intercepted
allegations made by the parties, or on inconclusive inference from facts
elicited in the evidence. In such cases, the court has to act under the
second part of the section. Sometimes the examination of witnesses as
directed by the court may result in what is thought to be "filling of
loopholes". That is purely a subsidiary factor and cannot be taken into
account. Whether the new evidence is essential or not must of course
depend on the facts of each case, and has to be determined by the
Presiding Judge."

Supreme Court has held that the first part of the
section is discretionary. Second part of section
311 CrPC imposes upon the Magistrate an
obligation and cast a duty upon the Court to
recall and re-examine any person whose evidence
has already been recorded and whose evidence
appears to be essential for arriving a just decision

in the case.

Law is settled in this regard. The best evidence
available should be brought before the Court. It
has been held that the Court will often have to
depend on intercepted allegations made by the
parties, or on inconclusive inference from facts
elicited in the evidence. In such cases, the court
has to act under the second part of the section

which is mandatory.

9.Considering the argument advanced, perusal of



the record, reasons assigned in the impugned
orders as also the judgment(s) referred to above, I
find no illegality in the orders impugned. The

petition, being devoid of merit, is dismissed.

Order Date :- 12.8.2024
kkb/

Digitally signed by :-

KRISHNA KUMAR BARANWAL

High Court of Judicature at Allahabad,
Lucknow Bench



