Neutral Citation No. - 2024:AHC-LKO:38276
Court No. - 13
Case :- CRIMINAL APPEAL No. - 1398 of 2024
Appellant :- Surjeet Singh @ Thandu
Respondent :- State Of U.P. Thru. Prin. Secy. Civil Sectt. Home Lko.
Counsel for Appellant :- Rizwanul Haque Ansari,Santi

Counsel for Respondent :- G.A.
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1.  Supplementary affidavit filed today, is taken on record.

2. In view of undisputed facts and evidence/documents
available on record and with consent of learned Counsel for
the parties, this Court proceeded to hear the instant appeal

for final disposal at admission stage.

3. Heard learned counsel for the appellant and Sri Ajay

Kumar Srivastava, learned A.G.A. for the State.

4. The present appeal has been filed under Section 18 of
U.P. Gangsters and Anti-Social Activities (Prevention) Act,
1986 (in short 'Act of 1986') against the impugned order
dated 06.03.2024 passed by Additional Sessions Judge, Court
No. 4, Lakhimpur Kheri (in short 'trial court), in Criminal
Misc. Case No. 18 of 2023 related to Police Station-Tikoniya,
District-Kheri.

5. By the impugned order, under appeal, dated
06.03.2024, the trial court has affirmed the order passed by
the District Magistrate on 16.01.2023 in exercise of power
under Section 15 of the Act of 1986, whereby the District
Magistrate confirmed the order of attachment of house of the
appellant passed on 27.06.2022 in exercise of power under
Section 14(1) of the Act of 1986.

6. The brief facts of the case are to the effect that an FIR
as Case Crime No. 39 of 2002 under Section 2(B)(1)/3 of the
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Act of 1986, Police Station Tikoniya, District Kheri, was
lodged against the appellant on the basis of following cases
were shown in the gang-chart against the appellant:-

(1) Case Crime No. 42 of 2020 under Section 60(2) of
Excise Act and Section 272 IPC, Police Station Tikoniya,
District Kheri.

(2) Case Crime No. 232 of 2020 under Section 60(2) of

Excise Act, Police Station Tikoniya,, District Kheri.

(3) Case Crime No. 39 of 2022 under Section 2(B)(1)/3 of
the Act of 1986, Police Station Tikoniya, District Kheri.

7.  Thereafter, the Magistrate exercised its power under
Section 14(1) of the Act of 1986 and passed the order dated
27.06.2022 and in compliance of the same the property i.e.
house of the appellant situated at Kheraghat, Police Station

Tikoniya, District Kheri, was attached.

8. It would be apt to indicate that one Bajaj Platina
Motor Cycle UP31 AK 3844 and one Tractor, Engine no. S.L.
28618 and Chasis No. A/19558, which was purchased by the
appellant and as per the appellant both were sold prior to

proceeding under the Act of 1986, were also attached.

9. After attachment, the appellant preferred an
application in terms of Section 15 of the Act of 1986 for

releasing of the property/house.

10. The application dated 29.07.2022 was preferred by the
appellant, as appears, on 05.08.2022.

11. In the aforesaid application the appellant has
specifically pleaded that the house was constructed in the
financial year 2012-13 and for this purpose, an amount to
the tune of Rs. 35,000/- was also provided by the State
Exchequer under the scheme known as 'Indira Awas Yojana'
and further before the District Magistrate the proof of

providing the said amount from the State Exchequer was also
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filed, which is on record as part of supplementary affidavit
dated 10.05.2024.

12. The District Magistrate dismissed the application of
appellant dated 29.07.2022 vide order dated 16.01.2023.

13. Being aggrieved, the appellant filed an appeal in terms
of Section 18 of the Act of 1986, which was registered as
Misc. Case No. 18 of 2023 (Surjeet Singh Versus State).

14. The trial court vide order dated 06.03.2024 dismissed
the appeal of the appellant. The relevant portion of order
dated 06.03.2024 is extracted hereunder:-

"o. 30v0 RIS Ud W foREN feardemy (Fawo) s 1986
& gRT 16 (5) T Sovo FRIEe< vd w9a1 faRE farwam (Faron)
FrREEet 2001 & FRIE 37(4) & AR Uil /AMgad R B 39 0
B AT A FT AR & 6 go71d Fager Jufd 96 gR1 Iovo ke
g Ud A fREN fEarean (Faron) iffm, 1986 @1 aRT 2 (@)
(i) ¥ aftta st & gRUmIRa™Y SIfSid =&l &1 B |

10.  YATEel & Jadied | I8 fafed 2 fb uell/afged & faog
2/3 3090 RRIEg< vd 9 foRIEN fammermy (Fraron) srfaf==H 1986
S =i SIANT Uoiiepd fhar AT | g Sad @ [d%g 3RIU g5
URT fhar S gaT 21 39 UPR I8 WK ¢ b Afged & f[dog arl
2/3 30v0 RIE 9< vd AT faRiEl fardmemy (Fawon) erfafem, 1986
BT IR YIH g7 AT 2 |

1. Rrem afSge N1 & ey faAifead 27.06.2022 & gRT wieft &
T Bl b fhar 1| wefl | fSen ARge & I oey W e
B} ymaed e afoige 9@ & w9 Ugd fear| [ e
ARG T =1 30+ 3Mee fAifdhd 16.01.2023 & ERT R & T UATTeH
Sov0 fiRIEs< wd ¥t foReR famwamm (aron) eiffs 1986 @
ORI 16 @ A=A AH PRIAE! TG $H ARG B UG B
urefl gRT 090 FRIEe< vd 9o R fdammamy (Fraron)  srfafem
1986 & <A UM U5 IR & FHel UK $HRd gU Roter Al e
& IS fEHATBT 16.01.2023 BT FRET B SH &1 A== B |

12 Uil PRolid RiE B o o UrRFAT ud Wgd @R Rodyal
AR ABTE DI wreil & ueT H Frjaa fhd ST @l Arem @f | ureisn
&1 I8 W P9 2 & weff & 9 uE Bl & W F "6E T N
il 9 WETd AolgYl 9 By PRl PRe Al WRBR gRI fawig ay
2012—13 ¥ UHO THO $10 Yo IISHT & IF=iid givaxT AT AT &
TEd 0 35000/ —HU IR RN U xe a9 A1 & | o+ a8
3O R YRR & AR HIad WU 9 Iedr 2| ureff o i oY yft T
G IRD T A FXD ST SIfIHT FATT 8T 2| Ao gRT
grefl & bl Pl WUST B gU IE ddb U [bar € T ureli / sfige
a9 dufed Sodo FRIge< ud I R feardemy (Fawo) i
1986 H affd TR & FRT wxa Ifvfa & g1 weft 7 S wwfe
AIRfT @ 21 98 IS A B AT Gl A A0S T | AN R BD
@ TR Hufed Bt ifia fBd S &1 wreEl B |ifad T8 o |




4

13,  UAGell @ Iddied 9 I fAfed g & wedl @& fovg R
& 42 /2000 3T 9”1 60 (2) MEdRT IR T 272 WRA™
qUs Wfedr o o=, R Wr 232 /2020 A gRT 60 (2)
AR AT T 272 IRAT TUS Gl o1 faep=ar dom Ry
@ 39,2022 o1 2 (b)(i)/3 Sovo fiRIEe<= Ud WS faRwER
fardmamy (Fraren) iffram 1986 o1 i doiiad 2|

Teff & gRT Wvs e IRy FEes or Wikl gRT o)
TEOT U U [T 2| e orgaR uril gRei g S% o, @l
facia a¥ 2012—13 ¥ sfexr omary JISFT & 3f=A¥d 35,000 /— I
e IR U g8 7 | e afiRge marerd | Ui yArdel # Her
A Ied TIRT AKeTd o1 fared & IRAT @ adidd | I8
fafsd 2 & ureff @ 9 o see Aer arsfea doiiexor ww@r Jodio
31 YU 4880 qllol WifeHl, Ueb 3faq HIeX WAIgfhel AT Joulo 31 Ush
3844 TN WIfedl, Udh Qg CdeX Sex-vd U+l orgdr 3o

=0 THOUGI0 28618 oIl WA AT T 19558, eb Udehl HbIH &l P
BT U WRIEAT Bl =Tl G el FHfd Pl DI 8,60,000 /— HUU 2 |

T ERIT &1 & & IR Uil JReila g 8% 3, &l
U WRfea Rerd HAHM @) BIEd 500,000 /— w9 & | Ui gRT UET
PIs HIF a8l fhar a1 8 fb 39 96 & ST 5,00,000 / — wUY ol
2| uefl gRT ST 3 & #d & IR H N iR ASGY HRAT IR
T gl Ul B Y § fha eamg U Bkt ® ST B Soold
il gRT 3199 AT u= # A8 fear 2 9 B U9 9Nud dle
STl A1ed U a1 21 9 YR Uil & U wee & faRad |
HIeR ATsfdhel AR Th ek Al 8 | IWIdd K f[AdaT & IR I8
W & & urell /g gRoid g S% org & UM I Ol 99| &
I8 D! AT B S1q shal | AP B |

14,  SWad I fger & AR wefl /figad greia Rig 3w
IS 31U WIeg ¥ I AIId T PR Gl © fb el Afoge aRIAYR
RN gRT B &I T Fufcd &7 wreif /ifigad 9 -t 3 & = sid
S HEgH W BT DI T dfcd WD A1ed W I8 W 7 b e atrg e
TEHYR W RT b DI T Hufed &1 o urefl / ifigad o 3 &
Al | e g1 Sovo AREs< vd 9 R farawermy (Fammon)
MR 1986 @1 URT 4 (@) & AR Sfal I8 AIad & o b fdHedl
ARET< a7 S9! R A foedl @ urd fosdl 999 a1 O 9 RITaR
Hufed & e 98 ddiveHe 29@ 98 < Fhdl § a1 S8l 9D
o e S9! M & =G 1Al @ 3rgurd H A8l 2 | 981 e
g b fb g® Ufdnel A1fdd 81 B fedm S I8 SUIROT & b
Ul Hufcd SR A e ARiEa< @ w9 H S9d gRI (6 T
fEarpay | ofSid a1 ured fhd T €| UK A H B T =T
A g W ¢ 6 ouef/fEed & U S S 9 RRmaR dufed 7|
SEdT Hamee e ureft /afigad T8l < el ©| 39 UGR
urefl / Ifgad gRT WA el IWIG IAAFRE B gRT 4 (F) B
T BT ST dTell SULRYT WS 8] B APl ¢ |

SRIET T [Ade & R ureii /sifgad JRoila Rig IB
37, DI AR W WA U U g Aufed FHad [hd S @ik B
S AT 2 |

R
refl / Ifgad @1 IR | WA Ul UF RISl W3 & arK] i

wHufed gaa fed o, R forar <mar 21"
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15. Assailing the order dated 06.03.2024, whereby the trial
court affirmed the order of District Magistrate dated
16.01.2023, it is stated by learned Counsel for the appellant
that neither the trial court nor the District Magistrate
concerned recorded the specific findings after considering the
evidence placed by the appellant to prove that house was
constructed after receiving Rs. 35,000/- in the financial year
2012-13, in terms of the scheme known as 'Indira Awas
Yojana'. To establish the fact that an amount to the tune of
Rs. 35,000/- for construction of house was provided to the
appellant in terms of 'Indira Awas Yojana' the certificate of
Khand Vikas Adhikari, Rania Behar, District Kheri, has been

placed on record.

16. It is further stated that no doubt that claimant is
required to establish that property was not acquired as a
result of commission of any offence triable under the Act of
1986, but before asking a claimant to discharge the burden,
it is incumbent upon the State to initially prove that one is
a 'gangster' as defined in the Act who alleged to have

acquired the attached properties.

17. It is also stated that the State was required to prove or
discharge its burden that appellant is a 'gangster' and the
properties including the house in issue was acquired by the
appellant/claimant as a result of the commission of an
offence triable under the Act of 19886 and in the instant

case the State has not discharged its burden.

18. It is further stated that cases i.e. Case Crime No. 42 of
2020 under Section 60(2) of Excise Act and Section 272 IPC,
Police Station Tikoniya, District Kheri and Case Crime No.
232 of 2020 under Section 60(2) of Excise Act, Police Station
Tikoniya,, District Kheri and Case Crime No. 39 of 2022
under Section 2(B)(1)/3 of the Act of 1986, Police Station
Tikoniya, District Kheri, are the basis of attachment of the

property/house of the appellant under the Gangster Act and



6

this attachment by the State is unsustainable in the eyes of
law as the house was constructed way back after receiving
financial aid in the financial year 2012-13 in terms of 'Indira
Awas Yojana' and District Magistrate concerned as also trial

court completely failed to take note of this aspect.

19. It is further submitted that in view of the aforesaid
background of the case particularly the period of
construction of house attached in compliance of order dated
27.06.2022 passed by the District Magistrate, confirmed vide
order dated 16.01.2023 and thereafter affirmed by the trial
court vide order dated 06.03.2024 and the cases subsequently
lodged against the appellant i.e. Case Crime No. 42 of 2020
under Section 60(2) of Excise Act and Section 272 IPC,
Police Station Tikoniya,, District Kheri and Case Crime No.
232 of 2020 under Section 60(2) of Excise Act, Police Station
Tikoniya,, District Kheri and Case Crime No. 39 of 2022
under Section 2(B)(1)/3 of the Act of 1986, Police Station
Tikoniya, District Kheri, present appeal is liable to be
allowed and impugned order dated 06.03.2024 is liable to be

set aside.

20. Learned A.G.A. vehemently opposed the prayer of the
appellant, however, he could not dispute the above

contentions made by the appellant's counsel.
21. Considered the aforesaid and perused the records.

22. In order to coming to the conclusion in the instant
case, it would be appropriate to refer the relevant provisions
of the Act of 1986 and the observations of this Court after

considering the same.

23. Relevant provisions of the Act of 1986 are extracted
herein under:-

"ec2, Definitions- In this Act,- (a) "Code" means the Code of
Criminal Procedure, 1973;

(b) "Gang" means a group of persons, who acting either singly
or collectively, by violence, or threat or show of violence, or
intimidation, or coercion or otherwise with the object of



disturbing public order or of gaining any undue temporal,
pecuniary, material or other advantage for himself or any other
person, indulge in anti-social activities, namely-

(i) offences punishable under Chapter XVI, or Chapter XVII, or
Chapter XXII of the Indian Penal Code, or (ii) distilling or
manufacturing or storing or transporting or importing or
exporting or selling or distributing any liquor, or intoxicating
or dangerous drugs, or other intoxicants or narcotics or
cultivating any plant, in contravention of any of the provisions
of the U.P. Excise Act, 1910 or the Narcotic Drugs and
Psychotropic Substances Act, 1985 or any other law for the
time being in force, or

(iii) occupying or taking possession of immovable property
otherwise than in accordance with law, or setting-up false
claims, for title or possession of immovable property whether
in himself or any other person, or

(iv) preventing or attempting to prevent any public servant or
any witness from discharging his lawful duties, or

(v) offences punishable under the Suppression of Immoral
Traffic in Women and Girls Act, 1956, or

(vi) offences punishable under Section 3 of the Public Gambling
Act, 1867, or

(vii) preventing any person from offering bids in auction
lawfully conducted, or tender, lawfully invited, by or on behalf
of any Government department, local body or public or private
undertaking, for any lease or rights or supply of goods or work
to be done, or

(viii) preventing or disturbing the smooth running by any
person of his lawful business, profession, trade or employment
or any other lawful activity connected therewith, or

(ix) offences punishable under Section 171-E of the Indian
Penal Code, or in preventing or obstructing any public election
being lawfully held, by physically preventing the voter from
exercising his electoral rights, or

(x) inciting others to resort to violence to disturb communal
harmony, or

(xi) creating panic, alarm or terror in public, or

(xii) terrorising or assaulting employees or owners or occupiers
of public or private undertakings or factories and causing
mischief in respect of their properties, or

(xiii) inducing or attempting to induce any person to go to
foreign countries on false representation that any employment,
trade or profession shall be provided to him in such foreign
country, or



(xiv) kidnapping or abducting any person with intent to extort
ransom, or (xv) diverting or otherwise preventing any aircraft
or public transport vehicle from following its scheduled course;

*(xvi) offences punishable under the Regulation of Money
Lending Act, 1976;

(xvii) illegally transporting and/or smuggling of cattle and
indulging in acts in contravention of the provisions in the
Prevention of Cow Slaughter Act, 1955 and the Prevention of
Cruelty to Animals Act, 1960;

(xviii) human trafficking for purposes of commercial
exploitation, bonded labour, child labour, sexual exploitation,
organ removing and trafficking, beggary and the like activities;

(xix) offences punishable under the Unlawful Activities
(Prevention) Act, 1966;

(xx) printing, transporting and circulating of fake Indian
currency notes;

(xxi) involving in production, sale and distribution of spurious
drugs;

(xxii) involving in manufacture, sale and transportation of arms
and ammunition in contravention of Sections 5, 7 and 12 of
the Arms Act, 1959;

(xxiii) felling or killing for economic gains, smuggling of
products in contravention of the Indian Forest Act, 1927 and
The Wildlife Protection Act, 1972;

(xxiv) offences punishable under the Entertainment and Betting
Tax Act, 1979;

(xvv) indulging in crimes that impact security of State, public
order and even tempo of life,"”

(c) "gangster" means a member or leader or organiser of a
gang and includes any person who abets or assists in the
activities of a gang enumerated in clause (b), whether before or
after the commission of such activities or harbours any person
who has indulged in such activities;

(d) '"public servant" means a public servant as defined in
Section 21 of the Indian Penal Code or any other law for the
time being in force, and includes any person who lawfully
assists the police or other authorities of the State, in
investigation or prosecution or punishment of an offence
punishable under this Act, whether by giving information or
evidence relating to such offence or offender or in any other
manner;

(e) "member of the family of a public servant" means his
parents or spouse and brother, sister, son, daughter, grandson,
granddaughter or the spouses of any of them, and includes a
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person dependent on or residing with the public servant and a
person in whose welfare the public servant is interested;

() words and phrases used but not defined in this Act and
defined in the Code of Criminal Procedure, 1973, or the Indian
Penal Code shall have the meanings respectively assigned to
them in such Codes.

3. Penalty- (1) A gangster, shall be punished with
imprisonment of either description for a term which shall not
be less than two years and which may extend to ten years and
also with fine which shall not be less than five thousand
rupees:

Provided that a gangster who commits an offence against the
person of a public servant or the person of a member of the
family of a public servant shall be punished with imprisonment
of either description for a term which shall not be less than
three years and also with fine which shall not be less than five
thousand rupees.

(2) Whoever being a public servant renders any illegal help or
support in any manner to a gangster, whether before or after
the commission of any offence by the gangster (whether by
himself or through others) or abstains from taking Ilawful
measures or intentionally avoids to carry out the directions of
any Court or of his superior officers, in this respect, shall be
punished with imprisonment of either description for a term
which may extend to ten years but shall not be less than three
years and also with fine”.

14. Attachment of property.- (1) If the District Magistrate has
reason to believe that any property, whether movable or
immovable, in possession of any person has been acquired by a
gangster as a result of the commission of an offence triable
under this Act, he may order attachment of such property
whether or not cognizance of such offence has been taken by
any Court.

(2) The provisions of the Code shall mutatis mutandis apply to
every such attachment.

(3) Notwithstanding the provisions of the Code the District
Magistrate may appoint an Administrator of any property
attached under sub-section (1) and the Administrator shall have
all the powers to administer such property in the best interest
thereof.

(4) The District Magistrate may provide police help to the
Administrator for proper and effective administration of such

property.
15. Release of property .- (1) Where any property is attached

under Section 14, the claimant thereof may, within three
months from the date of knowledge of such attachment, make
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a representation to the District Magistrate showing the
circumstances in and the sources by which such property was
acquired by him.

(2) If the District Magistrate is satisfied about the genuineness
of the claim made under sub-section (1) he shall forthwith
release the property from attachment and thereupon such 6
property shall be made over to the claimant.

16. Inquiry into the character of acquisition of property by
court .-

(1) Where no representation is made within the period specified
in sub-section (1) of Section 15 or the District Magistrate does
not release the property under sub-section (2) of Section 15 he
shall refer the matter with his report to the Court having
Jjurisdiction to try an offence under this Act.

(2) Where the District Magistrate has refused to attach any
property under sub-section (1) of Section 14 or has ordered for
release of any property under sub-section (2) of Section 15, the
State Government or any person aggrieved by such refusal or
release may make an application to the Court referred to in
sub-section (1) for inquiry as to whether the property was
acquired by or as a result of the commission of an offence
triable under this Act. Such court may, if it considers necessary
or expedient in the interest of justice so to do, order
attachment of such property.

(3) (a) On receipt of the reference under sub-section (1) or an
application under sub-section (2), the Court shall fix a date for
inquiry and give notices thereof to the person making the
application under sub-section (2) or, as the case may be, to the
person making the representation under Section 15 and to the
State Government, and also to any other person whose interest
appears to be involved in the case.

(b) On the date so fixed or on any subsequent date to which
the inquiry may be adjourned, the Court shall hear the parties,
receive evidence produced by them, take such further evidence
as it considers necessary, decide whether the property was
acquired by a gangster as a result of the commission of an
offence triable under this Act and shall pass such order under
Section 17 as may be just and necessary in the circumstances
of the case.

(4) For the purpose of inquiry under sub-section (3), the Court
shall have the power of a Civil Court while trying a suit under
the Code of Civil Procedure, 1908 (Act No. V of 1908), in
respect of the following matters, namely:

(a) summoning and enforcing the attendance of any person and
examining him on oath ;
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(b) requiring the discovery and production of documents;
(c)receiving evidence on affidavits;

(d) requisitioning any public record or copy thereof from any
court or office ;

(e) issuing commission for examination of witnesses or
documents;

(D dismissing a reference for default or deciding it ex parte;

(g) setting aside an order of dismissal for default or ex parte
decision.

(5) In any proceedings under this section, the burden of
proving that the property in question or any part thereof was
not acquired by a gangster as a result of the commission of
any offence triable under this Act, shall be on the person
claiming the property, anything to the contrary contained in
the Indian Evidence Act, 1872 (Act No. 1 of 1872),
notwithstanding.

17. Order after inquiry.- If upon such inquiry the Court finds
that the property was not acquired by a gangster as a result of
the commission of any offence triable under this Act it shall
order for release of the property of the person from whose
possession it was attached. In any other case the Court may
make such order as it thinks fit for the disposal of the property
by attachment, confiscation or delivery to any person entitled
to the possession thereof, or otherwise.”’

24. In the case of Waseem Khan Versus State of U.P. and
another reported in MANU/UP/1210/2023, this Court after
considering the aforesaid provisions in Para 19 observed as

under:-

"19. It is now well settled that property being made subject
matter of an attachment under Section 14 of the Act must
have been acquired by a gangster and that too by commission
of an offence triable under the Act. The District Magistrate has
to record its satisfaction on this point. The satisfaction of the
District Magistrate is not open to challenge in any appeal.
Only a representation is provided for before the District
Magistrate himself under Section 15 of the Act and in case he
refuses to release the property on such representation, in that
case the person aggrieved has to make a reference to the
Court having jurisdiction to try an offence under the Act. The
Court, while dealing with the reference made under sub-
section (2) of Section 15 of the Act has to see whether the
property was acquired by a gangster as a result of commission
of an offence triable under the Act and has to enter into the
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question and record his own finding on the basis of the
inquiry held by him under Section 16 of the Act. If the Court
comes to the conclusion that the property was not acquired by
the gangster as a result of commission of an offence triable
under the Act, the Court shall order for release of the property
in favour of the person from whose possession it was attached.

The object behind providing the power of judicial scrutiny
under Section 16 of the Code is to check arbitrary exercise of
power by the District Magistrate in depriving a person of his
property and to restore the rule of law, therefore a heavy duty
lies upon the Court to hold a formal enquiry to find out the
truth with regard to the question, whether the property was
acquired by or as a result of the commission of an offence
triable under the Act. The order to be passed under Section 17
of the Act must disclose reasons and the evidence in support
of finding of the Court. The Court is not empowered to act as
a post office or mouthpiece of the State or the District
Magistrate. If a person has no criminal history during the
period the property was acquired by him, how the property
can be held to be a property acquired by or as a result of
commission of an offence triable under the Act is a pivotal
question which has to be answered by the Court. Besides, the
aforesaid question, the other important question to be
considered by the Court is whether the property which was
acquired prior to the registration of the case against the
accused under the Act or prior to the registration of the first
case of the Gangster chart can be attached by District
Magistrate under Section 14 of the Act.

The provisions of Section 14 of the Act, referred to above,
empowers the District Magistrate to attach the property
acquired by the Gangster as a result of commission of an
offence triable under this Act. The District Magistrate may
appoint an Administrator of any property attached, to
administer such property in the best interest thereof but there
must be reason to believe that any property whether moveable
or immovable in possession of any person, has been acquired
by a Gangster as a result of commission of an offence, triable
under this Act but the District Magistrate in its order has not
recorded his satisfaction having reason to believe with regard
to the property attached that it was acquired by appellant as a
result of commission of an offence triable under Gangster Act,
even though while deciding the reference under Section 16 of
the Act, the court below does not appreciate the evidence and
in a mechanical manner passed the impugned order relying
upon the observations made by the District Magistrate which is
illegal and an unjustified approach."
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25. A Coordinate Bench of this Court in the case of Smt.
Maina Devi versus State of U.P. 2013(83) ACC 902 in paras-

8, 9 and 10 observed as under:-

«8. Considering the facts, circumstances of the case,
submissions made by the learned Counsel for the appellant and
the learned A.G.A. and from the perusal of the record it
appears that the issue involved in the present case may be
resolved with the help of the consideration of the provisions of
section 14, 15 and 17 of the Gangsters Act, which read as
under:

15. Release of property.—(1) Where any property is attached
under section 14, the claimant thereof may within three
months from the date of knowledge of such attachment make a
representation to the District Magistrate showing the
circumstances in and the sources by which such property was
acquired by him.

(2) If the District Magistrate is satisfied about the genuineness
of the claim made under sub-section (1) he shall forthwith
release the property from attachment and thereupon such
property shall be made over to the claimant.

17. Order after inquiry—If upon such inquiry the Court finds
that the property was not acquired by a gangster as a result of
the commission of any offence triable under this Act it shall
order for release of the property of the person from whose
possession it was attached. In any other case the Court may
make such order as it thinks fit for the disposal of the property
by attachment, confiscation or delivery to any person entitled
to the possession thereof, or otherwise.

9. In light of above mentioned provisions of the Gangster Act
the District Magistrate is empowered to attach movable or
immovable properties in possession of any person acquired by a
gangster as a result of the commission of an offence triable
under this Act. But for exercising such powers there must be
the reason to believe to the District Magistrate that such
property was acquired by a gangster as a result of the
commission of an offence triable under this Act. The words
reason to believe are stronger than the word <“satisfied”, it
must be passed on reasons which are relevant and material. In
the present case, from the perusal of the lower Court record it
appears that only on the basis of the police report submitted
by the officer incharge of P.S. Sarai Lak-hansi, District Mau,
the District Magistrate, Mau has attached two houses of the
appellant, no material was supplied to the District Magistrate
to have a reason to believe that the property in question was
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acquired by the gangster Raj Bahadur Singh as a result of
commission of an offence triable under this Act. It vitiates the
subjective satisfaction of the District Magistrate also. The
learned District Magistrate was having no material in support
of the police report that both the houses of the appellant were
acquired by his son Raj Bahadur Singh. The learned District
Magistrate rejected the application under section 15 of the
Gangsters Act moved by the appellant for releasing the
attached houses. The application was moved well within the
time, the application was a representation to the District
Magistrate, Mau, it was having all the details disclosing the
sources by which both the houses were acquired by the
appellant. But learned District Magistrate did not consider the
sources disclosed by the appellant and rejected the application
vide order dated 29.12.2008. The explanation of all the sources
by which the appellant acquired the houses has not been
properly  considered. Therefore, impugned order dated
29.12.2008 has become illegal. The learned Special Judge
(Gangsters Act), Azamgarh rejected the application moved by
the appellant under section 17 of the Gangsters Act without
considering the provisions of the section 14 of the Gangsters
Act and the ‘relevancy of the reasons’ recorded by the District
Magistrate to believe that both the attached houses were
acquired by a gangster Raj Bahadur Singh son of the appellant
as a result of commission of an offence triable under this Act.
The order dated 17.3.2009 passed by learned Special Judge
(Gangsters Act)/Additional Sessions Judge, Azamgarh in
Criminal Misc. Application No. 2 of 2009 is also illegal.

10. In view of the above discussion, the order passed by
District Magistrate, Mau under section 14(1) of the Gangsters
Act attaching two houses of the appellant the order dated
29.12.2008 passed by District Magistrate, Mau by which the
application under section 15(1)(2) of the Gangster Act has been
rejected and the order dated 17.3.2009 passed by learned
Special Judge (Gangster Act), Additional Sessions Judge,
Azamgarh in Criminal Misc. Application No. 2 of 2009 are
illegal, the same are hereby set aside and the District
Magistrate, Mau is hereby directed to release both the houses
No. 204-D/8 and 205-D/9 situated in Mohalla Chandmari,
Imiliyan, P.S. Sarai Lak-hansi, District Mau in favour of the
appellant forthwith.””

26. In the case of Smt. Shanti Devi wife of Sri Ram versus
State of U.P. 2007(2) ALJ 483 (AlD) this Court in paras-9, 10

and 11 observed as under:-
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“9, The conjoint reading of these sections shows that first it
has to be proved that gangster or any person on his behalf is
or has been in possession of the property, and such property
has been acquired by the commission of any offence triable
under this Act, only then the District Magistrate acquires
jurisdiction to proceed in the matter and to attach the
property. Only when the initial burden is discharged, the
onus shifts to the gangster or such person, to account for the
same satisfactorily. But if it is found that the concerned
person was not a gangster and did not acquire the property
in commission of any offence triable under this Act, it has to
be released as provided in Section 17. In other words the
initial burden is on the prosecution to show that the
concerned person is a gangster and has acquired property on
account of his criminal activity as triable under the Act.

10. Therefore, in order to proceed under section 14 there
must be materials for objective determination of the District
Magistrate that the person is either a member, leader or
organiser of a gang and has acquired any property in
commission of any offence under the Act. There must be a
nexus between his criminal acts as enumerated therein and
the property acquired by him. His mere involvement in any
offence is not sufficient to attach his property. In other words
what is necessary to find is whether, his acquisition of
property was a result of commission of any offence
enumerated in the Act being a member, leader or organiser
of a gang. One might have committed several offences but if
the property acquired by him was with the aid of his earning
from legal resources no action under Section 14 of the Act
can be taken against him.

11. In the case of Badan Singh alias Baddo v. State of U.P.,
2002 Cri LJ 1392 : 2001 All LJ 2852 it has been held by this
Court that Section 14 of the Act is a harsh provision that
affects one's right to property, which is a fundamental right
under the Constitution. Therefore, initial burden was upon the
State to satisfy the District Magistrate with necessary
materials that a gangster acquired the properties as a result of
commission of any offence. It has also been held in this case
that the Act does not provide that the aggrived person
seeking release of the properties from attachment must prove
the source of income for acquisition thereof.”’

27. In the case of Rajbir Singh Tyagi Vs State of U.P. and
Others 2018 SCC Online AIl 5986 this Court in paras

13,14,16,18 and 21 observed as under:-
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"13. The aforesaid provision clearly envisages that the order of
the District Magistrate attaching one's property should be
based on reasons and not arbitrary. The expression “reason to
believe” appearing therein has some intent and purpose. It
puts fetter in the arbitrary exercise of power of attachment to
deny a person of his right to any property. What law requires
is that there must be reason to believe that the property
sought to be attached has been acquired by a ‘gangster’ as a
result of commission of any offence under the Act. The
expression “reason to believe” contemplates an objective
determination based on intelligent care and deliberation
involving judicial review, as distinguished from purely
subjective  consideration. There must be rational and
intelligible nexus between ¢‘reason’ and ‘belief. The word
‘believe’ is a very much stronger word than ¢‘suspect’ and it
involves the necessity of showing that the circumstances were
such that a reasonable man must have felt convinced in his
mind that what has been alleged is true. The expression
‘reason to believe’ is also defined in Section 26 of the Penal
Code, 1860. According to the said definition a person is said
to have ‘reason to believe’ a thing, if he has sufficient cause
to believe that thing but not otherwise. “Reason to believe” is
not the same thing as “suspicion” or ¢““doubt”” and mere
seeing also cannot be equated to believing. ¢“Reason to
believe”” is a higher level of state of mind. The belief
entertained by the authority must not be arbitrary or
irrational. It must be reasonable or in other words, it must be
based on reasons which are relevant and material. The Court,
of course, cannot investigate into the adequacy or sufficiency
of the reasons which weighed with the authority in coming to
the believe, but the Court can certainly examine whether the
reasons are relevant and have a bearing in the matter in
regard to which it is required to entertain the belief.

14. So keeping in mind the meaning of the words “reason to
believe”” in Section 14 of the Act coupled with the effect of
order of attachment which makes one homeless and pauper, it
is to be seen whether in the present case there were sufficient
materials before the District Magistrate, Muzaffar Nagar for his
believe that petitioner Rajbir Singh Tyagi is a gangster and
that he has acquired the properties as a result of commission
of any offence triable under the Act.

“ 16. A conjoint reading of the aforesaid two definitions what
appears is that for taking action under Section 14 against a
person, there must be materials for objective determination of
the District Magistrate that he either as a member, leader or
organizer of a gang acquired any property as a result of
commission of any offence under the Act. There must be

nexus between his criminal act and the property acquired by
him. His mere involvement in any offence is not sufficient to
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attach his property. In other words, what is necessary to find
is whether his acquisition of property was as a result of

commission of any offence enumerated in the Act being a

member, leader or organizer of a gang. One might have
committed several offences, but if the property acquired by

him was with the aid of his earning from legal source, no
action under Section 14 of the Act can be taken against him.

18. Section 14 of the Act is a harsh provision that affects
one's right to property which is a constitutional right under
the Constitution. Therefore, initial burden was upon the State
to satisfy the District Magistrate with necessary materials that
petitioner Rajbir Singh Tyagi being a gangster acquired the
properties as a result of commission of any offence. That was
however, not done. So, complaining the attachment order to
be illegal, a move was made by the petitioners by filing a
representation for release of the properties. The said prayer
was rejected with the observation that the petitioners could
not establish the source of income to build the house and
acquire the movables. This approach of the District Magistrate,
in my opinion, has no sanction under law. The Act does not
provide that-aggrieved person seeking release of the properties
from attachment must prove the source of income for
acquisition thereof. So, on a conspectus of the relevant
provisions of the Act, I am of the considered opinion that the
order of attachment passed by the District Magistrate,
Muzaffar Nagar is illegal, arbitrary and against the weight of
the materials on record.”

21. The authority to hold enquiry as provided under Section
16 is the Court which has jurisdiction to try the offences
under the Act. In the case in hand, Special Judge, Saharanpur
is the competent Court to try the offences under the Act and
accordingly, on a reference he passed the impugned order.
Clause (b) of sub-section (3) prescribes the procedure for
holding enquiry by the Court. As provided therein, on the
date of hearing, the Court shall receive evidence produced by
the parties and take further evidence which it may consider
necessary and then decide whether properties were acquired
by a gangster as a result of commission of any offence under
Act. The Act is a special Statute which has been enacted for
the prevention of and for coping with gangsters and anti-social
activities and for matters connected therewith or incidental
thereto. These being the objects and reasons for having the
Act, the Legislature in its wisdom thought it expedient to
place burden upon the claimant to prove in the negative as
provided in sub-section (5) that properties were not acquired
by a gangster as a result of commission of any offence under
the Act. But before asking the claimant to discharge the
burden, it is incumbent upon the State to initially prove that
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one is a ‘gangster’ as defined in the Act who alleged to have
acquired the attached properties. During enquiry under Section
16 of the Act, the State was required to prove that petitioner
was a gangster. If this was established, then the burden shifts
to the petitioner as provided in sub section (5) to prove that
the attached properties were not acquired by him as a result
of commission of any offence. In the case in hand, the initial
burden as aforesaid had not been discharged by the State. Yet
the learned Special Judge with the aid of sub-section (5) came
to hold that the petitioner could not prove that he had not
acquired the properties as a ¢‘gangster’ as a result of
commission of any offence under the Act and consequently,
affirmed the order of the District Magistrate. In that view of
the matter, I would hold that the impugned order, is contrary
to law and thus unsustainable.

28. Having considered the aforesaid observation of this
Court in the judgment referred above as also the
undisputed fact that the house in issue was constructed
after taking financial aid from the State Exchequer under
the scheme known as 'Indira Awas Yojana' in the year
2012 and case of the State is based upon subsequent
cases, which are the basis of proceedings under Act of
1986, and the State has failed to discharge its burden, as
observed by this Court in the above mentioned
judgments, this Court finds that present appeal has force
and accordingly the same is allowed and the order dated
06.03.2024 passed by the trial court passed by the trial
court as also the order dated 16.01.2023 passed by
District Magistrate, Kheri, are hereby set aside. The
Court shall follow, which means the property/house of

the appellant shall be released.

Order Date :- 21.05.2024
Jyoti/-
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