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Hon'ble Mrs. Sangeeta Chandra,].
Hon'ble Brij Raj Singh,].

1. Heard Shri Sarvesh Kumar Dubey, learned
counsel for the petitioner, Shri Rajesh Tiwari, who
has filed his power on behalf of respondent nos.1
and 2, learned Standing Counsel for respondent
nos. 3 and 4 and Shri Pritish Kumar, who has filed

his power on behalf of private respondent no.5.

2. This Court had heard the matter yesterday and
had passed an order which is being quoted

hereinbelow :-

"l1. Heard learned counsel for the petitioner, Shri Rajesh
Tiwari, learned Additional Chief Standing Counsel for State
respondents.

2. This petition has been filed for quashing of recovery notice
dated 16.04.2024 issued by Sub Divisional Magistrate, Sadar,
Lucknow and recovery notice dated 22.03.2024 passed by
Tehsildar Sadar, Lucknow.

3. In pursuance of the award passed by The Micro, Small and
Medium Enterprises Facilitation Council, learned counsel for
the petitioner has placed reliance upon the judgment rendered
by Hon'ble Supreme Court in the case of National Highways
Authority of India vs. Sheetal Jaidev & others (Civil Appeal
No.5256 of 2022) and order of this Court passed by the
Division Bench of this Court in Writ Petition (C) No.2950 of
2023 (Shiv Prakash Verma vs. Competent Autho./Special Land
Acquisition Officer) and in Writ Petition (C) No.11629 of 2023



(Sabhakant and 15 others vs. Ministry of Road, Transport and
Highways). It has been submitted that no recovery
notice/citation would have been issued by the respective
authorities as it is an award of arbitration passed under section
34 is executable only under Section 36 of Arbitration Act and
the administrative authority cannot turn them into execution
proceeding. Learned counsel for the petitioner has also pointed
out Section 14 of The Uttar Pradesh Micro, Small and Medium
Enterprises (Facilitation of Establishment and Operation Act,
2020 wherein it has been provided that if an appeal preferred is
dismissed or if an Enterprise does not file any appeal under
Section 19 of The MSMED Act, challenging the arbitral award
then the said award shall be executed by the concerned District
Collector and the amount due shall be recovered as arrears of
land revenue.

4. Learned counsel for the petitioners says that petitioner's
appeal filed under Section 19 of MSMED Act is pending before
the Commercial Court, Lucknow and therefore, even under
provision of the Act 2020, only such appeal is dismissed, the
respondents can recover the dues as given in the arbitral award
as arrears of land revenue.

5. Shri Rajesh Tiwari, learned counsel has prayed for time to
seek instructions from respondent no. 3 as to the circumstances
under which the recovery notice has been issued.

6. Put up tomorrow, i.e.19.04.2024 as fresh."

3. This Court had granted time to learned Standing
Counsel to address this Court on the power of
district administration to proceed with the
recovery as the appeal of the petitioner under
Section 19 was pending and had not yet been
decided looking to the language of Section 19 of
The MSMED Act.

4. Today, when the matter was taken up, the
learned counsel appearing for respondent no.1 has
pointed out that the petitioner had earlier
approached this Court in Writ Petition (C) No.8511
of 2023 (Paradigm Enterprises Lucknow through
its Director vs. Union of India and others) alleging



therein that a dispute had been raised by the
respondent no.5 before the MSME Facilitation
Council and notice was issued to the petitioner for
conciliation. However, conciliation proceedings
resulted in failure and arbitration was undertaken
by the Facilitation Council where the petitioner was
not being heard and the petitioner being
apprehensive that the Facilitation Council might
pass an award against an arbitral award without
following the procedure as provided under the Act
and as per law settled by the Hon'ble Supreme

Court.

5. The prayer in the Writ Petition No.8511 of 2023
was to issue a direction to Arbitrator, MSME
Facilitation Council to proceed with the matter
strictly in accordance with the provisions of 1996
Act and the MSME Development Act, 2006. The
Writ Petition (C) No.8511 of 2023 was filed on
27.09.2023 and an award was also passed by the
Facilitation Council on 27.09.2023. On the very
date, the petitioner had filed the writ petition in
the High Court.

6. The writ petition was dismissed on 17.10.2023
with a direction to the petitioner to file objection
under section 34 of the Act before the appropriate

Court.

7. It has been submitted on the basis of such
averments made in the writ petition and copy of
the order filed as Annexure 8 to the writ petition
that once the petitioner was relegated by this



Court to avail the statutory remedy available
under the Act, the petitioner ought not to have file
the writ petition praying for quashing of the entire
proceedings held after the stage of conciliation
relating to the complaint made by respondent no.5
and knowingly fully well that the Facilitation
Council has passed an order, prayer no. 3 praying
for a direction to the respondent nos.1 and 2 to
proceed in accordance with the provisions of
Arbitration and Conciliation Act, 1996 as mandate
by the MSMED Act, 2006 could not also be made in
this writ petition.

8. It has been pointed out by learned counsel for
respondent nos.1 and 2 that although the
petitioner may have file an appeal before the
Commercial Court No.2, he has made several
averments in the writ petition in para 50 onwards
which points out that without pre-deposit of 75%
of the arbitral award, the appeal will not be
entertained. The relevant paragraphs read out by
learned counsel for respondent nos.1 and 2
namely paras 50, 51 and 52 are being quoted

hereinbelow.

"50. That it is respectfully submitted that the application for
urgent hearing for disposal of stay application filed under
Section 36 (2) of Arbitration and Conciliation Act, 1996 along
with recovery certificate was also moved by the petitioner
before the learned Commercial Court No.2 on 10.04.2024,
which was rejected by the learned Commercial Court No.2 on
10.04.2024 itself. Photocopy of the application of urgent
hearing on 10.04.2024 on which the order has been endorsed
on left bottom is being annexed as Annexure No.10 to this writ
petition.



51. That as per the section 19 of MSME Act, 2006 no
application for setting aside any award or order made either by
the Council itself or by any Institution or Centre providing
alternate dispute resolution services to which a reference is
made by the Council shall be entertained by any court, unless
the applicant has deposited with it 75% of the amount in terms
of decree, award of as the case may be, the other order in the
manner directed by the Court. Therefore, the petitioner is
having firm information that without depositing the 75%, no
orders will be passed by the learned Commercial Court No. 2
in Arbitration Case No.3 of 2024.

52. That it is respectfully submitted that no Court can entertain
any appeal in whatever form against the order or decree or
award passed by the Council under Section 18 of the Act,
unless or until the applicant or appellant who file such an
appeal deposits 75% of the award amount before the Court
concerned. Therefore, since it is a condition that 75% of the
award or decree amount shall be payable as pre-requisite for
entertaining such an appeal, in order to circumvent the same,
since the petitioner has chosen to approach this Court by filing
this writ petition under Article 226 of the Constitution, the same
cannot be entertained."

9. It has been submitted by learned counsel for
respondents that as of now if there is no appeal in
the light of law under Section 19 and therefore,
the District authorities can proceed for executing
the arbitral award under Section 14 of the Act.

10. Section 14 of The Uttar Pradesh Micro, Small
and Medium Enterprises (Facilitation of
Establishment and Operation) Act, 2020 which is
being quoted hereinbelow:

"14. If an enterprise does not file any appeal under section 19
of the Micro, Small and Medium Enterprises Development
(MSMED) Act, 2006 for setting aside any decree, award or
other order made either by the Council itself or by an
institution or centre or if such appeal is dismissed, in that



situation such decree, award or order shall be executed by the
concerned District Collector and the amount due shall be
recovered as arrears of land revenue."

11. It has been submitted by learned counsel
appearing on behalf of respondents that the writ
petition has been filed under some misconception
of law as under Section 14 of the Act, if no appeal
has been filed or where an appeal is filed, but it
has been rejected, the district administration can
proceed to execute the arbitral award passed by
the MSME Facilitation Council.

12. Learned counsel for the petitioner at this
stage, has stated that his appeal has been
entertained and he has filed copy of the order
sheet at page no.71 onwards of the paper book
where several orders have been passed by the
Presiding Officer of Commercial Court No.l,
wherein the Court has noted that it is an
arbitration case challenging an award and that it is
not time barred and notice has been issued to the
private respondent.

13. This Court has perused the order sheet. It
appears that the Presiding Officer has failed to
notice that the pre-deposit of 75% of arbitral
award under the MSME Act has not been made by
the petitioner/appellant and has only noticed that
an award has been challenged under the
Arbitration and Conciliation Act. After notice was
issued, the private respondent no.5 has appeared
and raised preliminary objection regarding the

maintainability of the appeal referring to Section



19 of the MSME Act, 2020. Such preliminary
objection has not yet been decided by the

Commercial Court/appellate Court.

14. Learned counsel for the petitioner has stated
that as of now the appeal is pending before the
Commercial Court and it has not yet been rejected
and record from the MSME Facilitation Council has
also been summoned by an order dated
21.02.2024. Learned counsel for respondent no. 5
has pointed out that the order passed on
21.02.2024 had been passed when the private
respondent had not been served.

15. Learned counsel for petitioner has placed
reliance upon the judgment rendered by Hon'ble
Supreme Court in case of Jharkhand Urja Vikas
Nigam Limited vs. State of Rajasthan and
others reported in (2021) 19 SCC 206 and has
read out paras 14 to 16 of the said judgment
wherein the Supreme Court has referred Section
18 of MSMED Act and the power of MSME
Facilitation Council to conduct the arbitration on its
own or to refer the arbitration proceedings to any
institution as specified in the said section after
following the provisions of the Arbitration and

Conciliation Act.

16. Learned counsel for petitioner has argued that
in the said case, since after conciliation
proceedings ended because the appellant has not
appeared, no order directing payment to the
respondents could have been made without actual



arbitration proceedings being conducted by the
Facilitation Council therefore, order impugned was
set aside as it was contrary to the provisions of
MSMED Act and also to the Arbitration Act, 1996.

17. The Court observed that since no opportunity
of hearing was given to the appellant after
conclusion of period of conciliation proceedings
and before the order impugned, it could not be
said to be an arbitral award in the eye of law.
Therefore, Section 34 of the Act would not apply
and writ petition could not be thrown out only on
the ground of availability of statutory remedy
under Section 34 of Act, 1996. It has been
submitted by learned counsel for the petitioner on
the basis of pleading on record that after
conciliation proceedings ended, the petitioner was
not heard at all by the Facilitation Council and the

award was passed.

18. However, this Court is of the opinion that the
petitioner cannot be permitted to simultaneously,
argue the same ground in appeal that it has filed
under Section 34 of the Act of 1996/Section 19 of
the MSMED Act, 2020 and raise a challenge to the
arbitral award before this Court.

19. Learned counsel for the petitioner has placed
reliance upon para 15 of judgment rendered in
Vijeta Construction vs. Indus Smelters Ltd.,
and another reported in 2021 SCC OnLine SC
3436 and emphasised the observations made by
the Supreme Court that if there is no amicable



settlement during the conciliation or under sub-
section (2) of Section 18, then the arbitration
proceedings were required to be initiated as
provided under section Sub-Section (3) of Section
18 which have not been initiated in the case of
Vijeta Construction (Supra) and the Court directed
the matter to be remitted to the Facilitation
Council to follow the procedure under Section 18
of MSMED Act and quash and set aside the order
passed by the Facilitation Council for making

payment to the contesting respondents.

20. This Court is of the opinion that the judgment
of Jharkhand Urja (Supra) and Vijeta Construction
(Supra) have both been rendered on the facts and
circumstances of the particular cases being
considered by the Supreme Court, where the
Facilitation Council had passed an order against
the appellants without undertaking the arbitration
proceedings that were necessarily to be
undertaken as per Section 18 of the Act on failure
of consideration.

21. Learned counsel for the petitioner during the
course of dictation of the judgment in open court
has also placed reliance upon an order passed by
the learned Single Judge of High Court of Madras
relating to the same issue, which this Court finds
inappropriate to refer to in this order.

22. lLearned counsel for the respondents has
placed reliance upon the judgment reported in
Tirupati Steels vs. Shubh Industrial



Component AIR OnLine 2022 SC 562 wherein
the Supreme Court has held that the requirement
of deposit of 75% of the amount in terms of the
award as a pre-deposit as per Section 19 of the
MSMED Act, is mandatory. It has further observed
that if the 75% of the awarded amount is not
deposited, the application under section 34 of the
Arbitration Act, 1996 challenging the award shall
not be entertained and the execution proceedings

may continue.

23. Having gone through the pleadings on record
and having heard learned counsel for the parties,
we find that prayer nos.2 and 3 of the writ petition
fail and cannot be granted by this Court as the
similar prayers had been made by the petitioner in
Writ Petition (C) No.8511 of 2023 which was
dismissed by this Court on 17.12.2023.

24. With regard to prayer nos.1 and prayer no.4 of
this petition, regarding quashing of recovery notice
dated 16.04.2024 issued by the Sub Divisional
Magistrate, Sadar, Lucknow and the recovery
notice dated 22.03.2024 issued by Tehsildar, Sadar
Lucknow and for releasing the bank account of the
Company, the petitioner's appeal under Section 19
has not yet been admitted and a preliminary
objection has been raised by the private
respondent before the Commercial Court.

25. The Commercial Court shall look into the
condition of pre-deposit of 75% of the arbitral
award and pass an appropriate order.At this stage,



the counsel for the petitioner on instructions from
his client says that it is ready to deposit 75% of
arbitral award in the appeal before the Commercial
Court. This assurance has been given to the Court
orally. However, if the petitioner complies with the
condition of pre-deposit of 75% of arbitral award
within a week, and the Commercial Court admits
the appeal as per the law settled in Tirupati Steels
(supra) then the District administration may not
pursue the recovery proceedings as impugned in
this petition.

26. With these observations, the writ petition
stands disposed off.
Order Date :- 19.4.2024

Pks

( Brij Raj Singh,).) (Sangeeta Chandra,).)

Digitally signed by :-

POOJA SETH

High Court of Judicature at Allahabad,
Lucknow Bench



