Neutral Citation No. - 2024:AHC-LK0O:5847

Court No. - 18

Case :- WRIT - A No. - 17345 of 2020

Petitioner :- Dr. Om Prakash Gupta

Respondent :- State Of U.P. Thru Secy./Addl.Chief Secy. Ayush Deptt.
And Ors

Counsel for Petitioner :- Avinash Tiwari

Counsel for Respondent :- C.S.C.

Hon'ble Manish Kumar,J.

1. The present writ petition has been preferred for quashing of the
impugned order of dismissal dated 08.07.2020 and order dated 20.02.2020
by which the petitioner was found guilty of unauthorised absence for a
period of six years and six months which amounted to misconduct.

2. Learned counsel for the petitioner has submitted that the petitioner was
initially appointed on the post of Medical Officer Ayurvedic, on
07.07.1998.

3. It is further submitted that a departmental enquiry was initiated against
the petitioner on 28.10.2013 in which the chargesheet was issued against
the petitioner. The petitioner made a representation to provide certain
documents so the petitioner could submit his detailed reply but denied all
the charges mentioned in the chargesheet. On the representation of
petitioner demanding documents, no decision was taken, rather a
supplementary chargesheet dated 15.01.2016 was also issued against the
petitioner. Thereafter, without fixing any date, time and place of oral
enquiry, the Enquiry Officer submitted the final enquiry report dated
14.01.2024 in respect of first chargesheet. It is further submitted that the
petitioner has been exonerated for the charges levelled against him in the
supplementary chargesheet.

4. The petitioner has made a specific averments in paragraph 16 (iii), (iv),
(), (vii), apart from other averments regarding contravention of principles
of natural justice that no oral enquiry was conducted by the Enquiry
Officer. Paragraph 16 (i) to (ix) is quoted below:-

"I. That after 1999 the terms of Departmental Inquiry in regard of
petitioner is governed by The Uttar Pradesh Government Servant
(Discipline and Appeal) Rule 1999 (hereinafter refers as Rule 1999) and
inquires initiated on the basis of Charge sheet dated 28.10.2013 against
the petitioner was held beyond the terms of Rule 7 of Rule 1999.

II. That petitioner requested for some very relevant documents and
statement of witness for the purpose of his defence and cross examination
and said request of petitioner in this regard was ignored by Opp-party.

III. That after reply of charge sheet the inquiry officer not informed any
date, time and place for oral inquiry and statement of witness (if any
recorded before Inquiry Officer) were recorded in absence of petitioner as
petitioner was never informed about time,place and date of such
examination of witness.



IV. That no any kind of inquiry was held by inquiry officer nor any
witnesses or documents in support of charges, were examined before
inquiry officer as per the provision of Rule 7 of Rules 1999 in presence of
petitioner and all of such so called statements of witness were only letters
of such witnesses

V. That inquiry officer not held any oral inquiry and in case kind hand of
this Hon'ble Court no any kind of oral or documentary evidence was
adduced during inquiry in presence of petitioner, for support of charges.

VI. That the document mentioned in charge sheet in support of charges
were not proved by examination of witnesses before inquiry officer as per
the provision of Rule 7 of Rules 1999.

VII. That inquiry officers submitted the inquiry report and reached it's
conclusion that charges proved against the petitioner only on the basis of
charge sheet and it's reply and inquiry report was based on conjecture and
surmises, in totally illegal manner.

VIII. That there is at least some evidence adduced during inquiry in
support of charges and inquiry report is based on valid evidence and
reasons discussed by inquiry officer after giving opportunity to delinquent
but in the present case same is totally missing.

IX. That an inquiry report dated 10.06.2019 hold that petitioner is not
guilty of any misconduct but Opp-party while passing the impugned order
dated 08.07.2020 rejected the said inquiry report dated 10.06.2019
without giving any notice or opportunity of hearing on same and passed
the dismissal order of petitioner in very illegal manner."

5. The said averments made in paragraph 16 has been replied in paragraph
11 of the counter affidavit which is quoted herein below:-

" That the contents of paragraphs (16 (I-IX) of the Writ Petition are not
admitted as stated in view of the contents of preceding paragraph 5 of this
Counter dffidavit, which are reitered here"

6. In paragraph-11 it is averred that for reply see paragraph 5 of the same
counter affidavit which is also quoted below:-

"(5.) That the contents of paragraph 3 of the Writ Petition are denied
being misconceived, without any substance and force. It is relevant to
submit here that :-

(A) That after selection through the Public Service Commission the
petitioner was appointed on the post of Ayurved Medical Officer vide
appointment letter dated 07.07.1998 issued by the State Government and
in pursuance of the same the petitioner submitted his joining on
19.09.1998 in the Government Ayurvedic Hospital, Mau Garvi, District-
Raibareli. From 01.07.2001 to 31.05.2013 the petitioner remained posted
continuously in the Government Ayurvedic College and Hospital,
Lucknow.

(B) That since the petitioner remained posted at one place for more than
12 years therefore the Director, Ayurved Services, U.P., Lucknow vide
order dated 15.05.2013 transferred the petitioner in the transfer session



from the Government Ayurvedic College and Hospital, Lucknow to the
Government Ayurvedic Hospital, Isauli, Sultanpur. In pursuance of the
aforesaid transfer order the petitioner was relieved on 31.05.2013 but he
did not submit his joining and he filed a Writ Petition No. 992 (S/B) of
2013 (Dr. Om Prakash Gupta Versus. State of U.P. and others) wherein
this Hon'ble Court has been pleased to pass an order dated 08.07.2013
thereby directing to maintain status quo till the decision taken on the
representation of the Petitioner.

(C) That the petitioner even without the issuance of any administrative
order, on his own use to make the signature is in the attendance register in
the medical department of the Government Ayurvedic College and
Hospital, Lucknow. Not only this the petitioner also misbehaved with Mr.
Abhijeet Chaudhari and he also acted in violation of the U.P. Government
Servants Conduct Rules. Thus, the petitioner committed irregularities of
serious and grave nature. The disciplinary authority took cognizance of
the aforesaid irregularities and initiated disciplinary proceedings against
the petitioner vide Office memorandum dated: 27.08.2013 under Rule 7 of
the U.P. Government Servants (Discipline and Appeal) Rules, 1999. In the
disciplinary proceedings, the Prospectus Director, Ayurved Services, was
nominated as the Enquiry Officer.

(D) That in compliance of the order dated: 08.07.2013 passed by this
Hon'ble Court in the Writ Petition No. 992 (S/B) of 2018 (Dr. Om Prakash
Gupta Versus. State of U.P. and others) the State Government duly
considered the claim of the petitioner in his representation dated
16.07.2013 and rejected the same vide Office memorandum dated:
08.08.2013 with the observation that keeping in view the 12 years period
of posting of the Petitioner at one and same place the transfer of the
Petitioner is justifiable.

(E) That it is pertinent to mention here that the Petitioner belongs to
Ayurved Medical Officer cadre and he was selected through the Public
Service Commission and he was attached in the Physiotherapy
Department under temporary arrangement till regular selection of the
Lecturers in the teaching cadre in the Government Ayurvedic College and
Hospital, Lucknow.

(F) That against the office memorandum dated 08.08.2013 the petitioner
again filed a Writ Petition No. 268 (S/B) of 2014 (Dr. Om Prakash Gupta
Versus State of U.P. and others) before this Hon'ble Court, wherein this
Hon'ble Court has been pleased to pass an order dated 04.08.2015, in
compliance of which the State Government vide Office memorandum
dated: 30.11.2015 amended the transfer order dated 15.05.2013 and
keeping in view the qualification of the petitioner (M.D.) transferred the
Petitioner to the Government Ayurvedic College, Handia, Allahabad
(Prayagraj) the petitioner did not comply with the transfer order dated
30.11.2015 and he did not submitted his joining at the transferred place in
the Government Ayurvedic College, Handia, Allahabad (Prayagraj).

(G) That the petitioner instead of complying with the transfer order and
instead of joining at the transferred place, absconded from his duties
continuously therefore disciplinary authority took cognizance of the
Petitioner's aforesaid irregularity, and vide office memorandum dated
26.10.2017 initiated disciplinary proceedings under Rule 7 of the U.P.
Government Servants (Discipline and Appeal) Rules, 1999 and nominated



the Enquiry Officer. The enquiry officer after conducting the enquiry
submitted his enquiry report.

(H) That as the disciplinary proceedings which were initiated against the
petitioner vide office memorandum dated 28.10.2013 and 26.10.2017
remained pending without any decision therefore the petitioner filed
another Writ Petition No. 37120 (S/S) of 2018 (Dr. Om Prakash Gupta
Versus. State of U.P. and others) wherein this Hon'ble Court has been
pleased to pass the order dated 07.01.2019 and theredfter in compliance
of the aforesaid order dated 07.01.2019 passed by this Hon'ble Court, the
disciplinary authority, examined the enquiry report and with the consent
of the Public Service Commission, Allahabad on the proposed
punishments, vide Office memorandum dated: 20.02.2020 concluded the
disciplinary proceedings with the following decisions:-

"1.Re T1feeeT 268/T7610/2014 S0 3719 TBT9T JaT F17 I TG 5T T
3 H 7o ITq ~IAY §INT GIRT ST 871 04.08.2015 3 IFUTer H
FRIe 9TRTT & BIIerT STT9 1871 30.11.2015 & 9 4 STo JHT GRT STEITT
RITBIT STYdTad BIcIT Uq falaredicrd, 803 SeTaraie 3 BRI T80T 7
PN o ~RTITT & 3Gl B a1 Pl &, foiNTas ST Prlerd ST
f&1e 30.11.2015 Je/Ta VT ST |

2. Re aifaar a&r 8696 / =70 #0/2016 S0 319 HH1T TaT §719 I
TR V5T q 3 H Flo Ioq IR §RT GIRT 37Q9T a1 25.04.2016
& YT H ST JHT §NT Ivgd IIReT # guierd safd  (faia
15.05.2013 ¥ 37EITT T%) BT I 13 ST @ 132 T STgRIE T) BrIfery
ST 13777 29. 06.2016 FRT Y4 H & =ja5 &Y & 39 &% Fref 78l ar
47T 781 & G @ SITER G% 377 7 132 ST 7 01 1T ST g7 &,
gerT ot Sh RIfT gdaa & 81 O i 7 81 0 JET @t i
15.03.2013 ¥ 379 & F7 el off Gabre &7 da §q o< 371fa 1@ S 7
FIg Silfacy 78t &1

SHIFAR v Tl & ITER G- IRTIET TeRT 1988 § 06-3TgF-1-2020-
389 2013 &1 08.07. 2020 FRT STo 31 Hab1IT AT GIRT 39 FITT=IR0T
3R eI 15.05.2013 & ST 06 I 06 A8 d& 3791 ST
SIfEPT &Y H SFURRIT V& Tl §7eh! JFITTENT TGl , FITTIe]
TN, FITHHG, 3797 Fied] Uq qrecdl &7 TId &Y o [H8q7 7 dve
TIT STAHNT BTIf 7 LN I IR b1 FHART TR (3476 BT
SET 13 ST &7 SIS GTT 7 [SIeTed SINIeh1aT bref JoTied] 9a 377 il
P TR T A g g el wRurRf B ot S A 5 ST e
T&1 &, @& g 7T STo a7 Bl IR H XD Had (IFNTT U 3791
FEraet! 1999 % SEfaa Jid oieT (§8< qU9) fad o &7 AU & g3
"G A gEegf S qaST 7 [T | FRIET @ 8 T T




Thus, the aforesaid order has been passed with the consent of the Public
Service Commission, Allahabad, hence it does not suffer from any
infirmity."

7. In none of the paragraphs in the counter affidavit, the respondents have
denied the averments/case of the petitioner that no date, time and place
was ever fixed and informed to the petitioner about the enquiry.

8. It is further submitted that the impugned order dated 20.02.2020 has
also been passed without providing any opportunity of hearing and no
chargesheet was served to the petitioner and he was never provided any
opportunity and the same can be seen from the impugned order wherein it
has been mentioned :-

"4) 78T % S HIHer d N7 UF T 13 5 T 797 &, 39 e J vqF
YT & 135 i INGT & PRIIGT T RFi# 30.11.2015 & YT H
JRIY GRT IIGHIT 3Gdfad Bleivl 7 fafdediorT, SSTr-3esae 4
PRI FE0 & 137 T, @ g & srarifea e, Ol fRfa A
TYMHTET, I STalads Picivl 94 faldedierd, aRIvRd! & 97 &1
17.04.2018 T IR¥If ¥ @t @7 13T foaqr T &1 gt o | o
3IGTT ¥ STRIT UF 139 STt 1 S1a9arear 78] off1 3 §9 175 v SIRIT
IfBI T BT TTET 78T & TAT I GINT 379 UF [ 04.06.2018 &
AT ¥ S o 5 IoRI T & G W) Ik U A SR @& Ty o

3T U INET &1

9. Learned counsel for petitioner, in support of his submission, has relied
upon the judgments:-

(i) Bahrat Singh versus State of U.P and others [2021 (39) LCD 445]

(ii) State of U.P and others versus State Public Service Tribunal and
others [2022 (40) LCD 1377]

(iii) Chamoli District Co-operative Bank Limited versus Raghunath
Singh Rana and others [2016 (12) Supreme Court Cases 204]

(iv) State of Uttar Pradesh and others versus Saroj Kumar Sinha [2010
(2) SCC 772]

10. On the other hand, learned State Counsel has submitted that from
counter affidavit, it appears that no oral inquiry was conducted and the
dismissal order and the punishment order dated 20.02.2020 has been
passed without providing any opportunity of hearing to the petitioner.

11. After hearing learned counsel for the parties and going through the
record, it is clear that the dismissal order was passed without holding any
oral inquiry as no date, place or time was ever fixed after the replies
submitted by the petitioner to the charge-sheet and the statements of the
departmental witnesses were recorded behind the back of the petitioner
and no opportunity was provided to the petitioner to cross-examine and as
per law settled in the cases of:-



(i) Bahrat Singh versus State of U.P and others [2021 (39) LCD
445]:- The petitioner was never dfforded personal hearing as no date,
time and place was fixed by the Enquiry Officer while holding the
disciplinary proceedings in contravention of the principles of natural
justice on that ground the punishment order is liable to be set aside. The
rules of natural justice have also seriously been violated in the case of the
petitioner and the punishment order is awarded on an ex-parte enquiry
report in utter disregard of the principles of natural justice, is not
sustainable in law. Hence, cases relied upon by learned counsel for the
petitioner are squarely applicable in the present case.

(ii) State of Uttar Pradesh and others versus Saroj Kumar Sinha [2010
(2) SCC 772] :-

(28.) An inquiry officer acting in a quasi-judicial authority is in the
position of an independent adjudicator. He is not supposed to be a
representative of the department/disciplinary authority/Government. His c
function is to examine the evidence presented by the Department, even in
the absence of the delinquent official to see as to whether the unrebutted
evidence is sufficient to hold that the charges are proved. In the present
case the aforesaid procedure has not been observed. Since no oral
evidence has been examined the documents have not been proved, and
could not have been taken into consideration to conclude that the charges
have been proved against the respondents.

(iii) State of U.P and others versus State Public Service Tribunal and
others [2022 (40) LCD 1377]:-

(13.) The departmental proceedings pursuant to which the punishment
order has been passed having thus not followed the procedure prescribed
under the Rules, 1999 and there being several procedural infirmities in the
conduct of enquiry, the order of punishment has rightly been held to be
legally unsustainable.

(14.) It has been consistently held that a departmental inquiry against
government servant is not to be treated as a casual exercise and the
principles of natural justice are required to be observed so as to ensure
not only that justice is done but is manifestly seen to be done; the object
being to ensure that the delinquent is treated fairly in proceedings which
may culminate in imposition of a major penalty against him.

(17.) In the present case, as the inquiry officer failed to fix any date, place
or time in the conduct of inquiry and the absence of any witness having
been examined to support the charges levelled against the respondent-
employee has lead to a situation where the delinquent has been
condemned unheard. The entire proceedings, being a violation of
principles of natural justice and total disregard of procedural fairness,
have rightly been held by the tribunal to be vitiated.

(18.) The principal contention sought to be raised by the learned counsel
for the petitioner that once the charges stand proved, there is no need of
any formal oral inquiry or cross-examination of the witnesses, cannot be
held to be sustainable for the reason that the same would amount to gross
denial of a fair opportunity to the delinquent to place his defence and
would amount to by-passing the procedure under the Rules, 1999, apart
from being violative of the principles of natural justice.



(iv) Chamoli District Co-operative Bank Limited versus Raghunath
Singh Rana and others [2016 (12) Supreme Court Cases 204]:-

From the above decisions, the following principles would emerge:

(i) The enquiries must be conducted bona fide and care must be taken to
see that the enquiries do not become empty formalities.

(iii) In an enquiry, the employer/department should take steps first to lead
evidence against the workman/delinquent charged and give an
opportunity to him to cross-examine the witnesses of the employer. Only
theredfter, the workman/delinquent be asked whether he wants to lead any
evidence and asked to give any explanation about the evidence led against
him.

22.1. After service of charge-sheet dated 16-1-1993 although the
petitioner submitted his reply on 4-2-1993 but neither inquiry officer fixed
any date of Oral inquiry nor any inquiry was held by the inquiry officer.

22.2. Mandatory requirement of a disciplinary inquiry i.e. is holding of an
inquiry when the charges are refuted and serving the inquiry report to the
Delinquent has been breached in the present case.

22.3. Respondent 1 employee having not been given opportunity to
produce his witnesses in his defence and having not been given an
opportunity of being heard in person, the statutory provisions as
enshrined in Regulation 85(i)(b), ave been violated.

12. In view of the discussion made herein above, in the
present case, the inquiry officer did not fix any date, time
or place to conduct the inquiry and recorded the statement
of departmental witnesses behind the back of the
petitioner has led to a situation where the delinquent has
been condemned unheard. The entire proceedings are in
contravention of principles of natural justice and in total
disregard of procedural fairness prior to passing of the
impugned order dated 08.07.2020 and 20.02.2020.

13. As far as, the impugned order dated 20.02.2020, itself
shows that the petitioner was held guilty by the impugned
order in which it has been mentioned that there is no
requirement for issuing any charge-sheet meaning thereby
that the punishment order was passed without hearing the
petitioner. Learned counsel for the petitioner has informed
that the petitioner has already attained the age of
superannuation on 31.07.2023.

14. For the reasons discussed above and so far
consequential benefits are concerned, the respondents are
directed to pay the full salary with effect from 08.07.2020
when the dismissal order was passed upto 31.07.2023, the
date on which petitioner retired within a period of two
months from the date of certified copy of this order is
served. The petitioner shall also be paid his pensionary
benefits from the date of retirement on the basis of last
pay drawn alongwith other post-retiral benefits. In case of



dues, if any, prior to the date of dismissal order, it will be
open to the petitioner to make a separate representation to
the competent Authority for the same and the concerned
authority shall consider and decide the same in accordance
with law expeditiously.

15. The present writ petition is allowed and the impugned
orders dated 08.07.2020 and 20.02.2020 are
hereby quashed.

Order Date :- 19.1.2024
DiVYa

Digitally signed by :-

DIVYA SINGH

High Court of Judicature at Allahabad,
Lucknow Bench



