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Hon'ble Saurabh Lavania,J.

1. Heard learned counsel for the appellant, learned AGA for the
State and perused the record.

2. By means of instant appeal under Section 14A(2) of Scheduled
Cases and Scheduled Tribes (Prevention of Atrocities) Act, 1989
(in short "SC/ST Act"), the appellant has assailed the order dated
04.04.2024 passed by Special Judge (SC/ST) Act/Additional
District Judge, District Sitapur in Case No. 18/2017, under
Sections 364A/323/504/506 IPC and 3(1)(?) and 3(1)(&) of
S.C./S.T. Act, Police Station- Hargaon, District- Sitapur.

3.  Brief facts of the case are to the effect that an application
dated 28.02.2017, under Section 156(3) Cr.P.C. was filed by
opposite party no.2 (Madan).

4. In short, as per application u/s 156(3) Cr.P.C., on
07.12.2016 at about 7 A.M. the opposite party
no.2/complainant (Madan Lal) and his brother namely Bhagirath
while both were going to their agricultural land, the appellant
alongwith Mahendra s/o Bhagwan Baksh and Santosh s/o Jalli
appeared and assaulted the complainant and his brother and
made casteist remarks and also used abusive language and
abducted Bhagirath and thereafter on 21.12.2016 demanded Rs.
70,000/- by making call on phone no. 799890717 of opposite
party no.2 and as FIR was not lodged, the opposite party no. 2
made written complaint on 23.12.2016 to Director General of
Police and Human Right Commission, and thereafter, Madan Lal
got executed the sale deed on 02.02.2017 by Bhagirath and
thereafter again the opposite party no.2 made complaint to
District Magistrate and Superintendent of Police, Sitapur.
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5. On the application dated 28.02.2017, bearing Case No.
18/2017 (Madan Versus Pramod Mishra), under Sections
364A/323/504/506 IPC and 3(1)(3) and 3(1)(&) of SC/ST Act
1989, the trial court proceeded in the matter, after taking note
of the statement(s) under Sections 200 and 202 Cr.P.C., and
passed the order dated 13.10.2017, whereby summoned the

accused.

6. After aforesaid, an application in the light of the order of
this Court dated 08.06.2018 passed in Application under Sections
482/378/407 No. 3828 of 2018 (Pramod Kumar Mishra Versus
State of U.P. and another), which was filed for quashing the
summoning order dated 13.10.2017 and complaint case, was
preferred by the appellant seeking discharge.

7. The trial court after considering the evidence on record
rejected the application by means of the order dated 10.08.2018.
Relevant portion of the order dated 10.08.2018 on reproduction

reads as under:-

"JAYFT TG RAR AT B AR W MU 128 39
3R 1 UKId fbar 1ar 2 b g8 uRdrg Teld d 3
el W SMHIRA 7 | uRardl &1 918 9k 9 UM HeAs
ORI X911, dedilel d foferr AidigR Rerd 4 wIer |
28 9 36 H 3(UAI A A qAT Y9 TRIcqHYR § Rerd Tmer
AT 60 DI AU JT A g9 BT ATl IS W T
Uoiipd fdeg fdorkg g1 fdsa @1 o dor s |y H
YRR 7 Pelde’ HIAqR | IR SIIYd S & i
Bl fIFT B BT AT W1 Urd B AT | Ig AT BET TR
g {5 SWIgd W & MR W Ifgad yHIe HAR A
BT A JASE et H, Ufdaral #ae &I rufcqdi ol
QIR B)d g, AMMFRCT 81 A7 81 SORIG 9]
FRENERT & Y ¥ 7G99 9NIRY §RT YAH—YAH
Al g T UK R T O qur W WRIRY A
TR § @ SURLd B} G WU U3 QPR §AMEl
fered & 927 & WIeR f&ar o I8 &8 T 7 &
TR AU ORI B TeAT HIRG 8] 88 8| degaR
qUs Ul AfRdl @ ORT 245 @ UfddrT qof &_d g
IR fh S Y AT B TS 2

3MIEUs BT R HRd g URETEl B 3R F I8 HA
fbar 1 & & 59 <A & HHeT WA H1ed D AR
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R YT UAIG HAR ST DI |10 S0 HO Dl &RT 323,
504, 506, 364U Ud IYfd Wilfd TG SIolld (SR
faRon) Srfaf s @ aRT 3(1)@)®) & A dad fhan
TIT & TA7 IR R {650 S & R uale 2|

Ud IR0 H Glw BAd Ig 7 [ "ed | e
& AHE TUS UlGdT AT I ORT 156(3) HT SMdSAUA
9 3 B U b1 b fa=id 07.12.2016 HI UTh: 7.
00 99l STd I8 U HIs WNRY & A Wd W HIH B
ST B a7 T I H UAIG HAR AT dhe [T B
ARBIA BR B IR | AP fordr qar 39+ <1 Arfdl
T 9 Gy & 91 Aaax uRad) 9 IFd WS BT
et &, Ard gAl 9 AT SUsl | BBl
ARMIET AT ARIRY BT S AR I g9DH] GhR 370
AT STEaRA SN H 98B IST o I | HeAT B g
T B R A 9 & drace Wl Iy SRAR! el
ge | fedte 21122016 &1 WHIE HAR s 9 gRard &
AlIsd TR W gds 1050 g BRI & w9 H
70,000 /— ®UY I HAT HI 3R 7 o9 W A8 BN I A
AR S @I 91 del | I W Pl 77 fh Qe 02.02.2017
DI YRR ¥ gd ¥ SRl S| BT d9H1 1 fora
TIT B 3R 9RIRY it +ft e @& deol # B | EIAR
v gaT Rure sifhd wRIEY S @ I & TS| 39
YT & JaAigeRl §RT SWRIGd 9% Y3 &l uRkdrg
® WU ¥ Uoildhd fba S &1 i 24.05.2017 &1 fdbar
T dgURI TUS UlpaT Giedl &1 gRT 200 & A
aRardl W g que Ufddr Afedl o orRT 202 & S
NoSe0—1 W= g Ylogejo—2 A HAR udiferd fH
T AT 39 SR & YAidRl & Qe e 13.10.
2017 & HIEYH IMUSH UYAIG HAR AsT &I f[aRor =g
ded fHar | e yAe BAR s IuRerd 9 8
R 39 fdwvg IR TN dRvE SR Y T d2Or 9
T & IURIFT T4l AT AT IR ST IR &
QY ¥ YT BIBR WY DI 3R H S0U0HO DI LRI
482, 378, 407$$@?WW3828/2018W@7&T
YT AT SUXTId U] 'Ef AT ST ATl & IXI
&1 08.06.2018 BT JAMRIAd /IrAT BT T W= &l fh
a%ﬁwwzﬁwaaoqomzﬁwmw
O S Ifded UK R FHdl © O BH H Halid
3MIGHIH 12 U fhaT a7 2 |

S IRTTI & THeT 0U0W0 &I &RT 200 T 202 & [
Riferd A1e™l & 99 & ATelld W H SH AT BT § (b
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WG YAIG HAR AT & [d%g HI0G0H0 &I €T 323,
504, 506, 364U Ud IYfd Wilfd TG SIolld (SR
faron) srfefem @1 arT 3(1)(@)@) H IR forfaa faa
STM @ Jaiw SMYR 2| S8l dd Sfdequd 12% # afvfq
qell & G § U 9ANd 9l R 9 faaR dRM
fIaRor P 9 999 U & gRT WIfed 9ed @
el H fhar S HA | dadR 3fdad UF 126 FRE
gF AT T |

AT

MIed Ux 128 v fdar <imar g1 orfwygad
IRITTT ¥ Ffddid w9 & i 17.08.2018 &I IuRerd
g

8. After the aforesaid, on 30.09.2021, the trial court framed the
charges and thereafter before the trial court the statement(s) of

witnesses namely opposite party no.2/Madan and Narendra Pal
as P.W.1. and P.W.2 were recorded.

9. It would be apt to indicate at this stage that on
08.11.2023, the statement of P.W. 2 was concluded before the
trial court and thereafter, as appeared from Annexure No. 9,
after about 9 months, on 02.08.2024 the defence witness namely
Ghanshyam Singh was produced before the trial court whose
statement was recorded as DW 1 and the statement of
DW-1/Ghanshyam Singh, was concluded on 11.03.2024.

10. From the aforesaid, it can be deduced that the appellant
wants to delay the proceedings pending before the trial court.

11. It would be again relevant to indicate here that before this
Court list of witnesses, if any placed before the trial court by
the appellant, has not been placed on record.

12. After recording the statement of DW-1/Ghanshyam Singh,
an application dated 01.04.2024, under Section 311 Cr.P.C., was
preferred before the trial court, praying therein for summoning
one Shyam Singh Bisen, Sub Registrar, District Sitapur. The
contents of the application dated 01.04.2024, being relevant are
extracted herein under:-
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"fdes oAT © b aRare ® aRard) g1 fadar arfiReilt @t
ORIl faTi 7.12.2016 @1 Fag 7:00 I &I S| 5 ©
AT &H ¥ feAid 222017 &7 fduel grT uRardy & 918
TR A 9 9 SaRew STdI HIA BT 9T ]
forar T 21 Ig a2y uRdre § ST AT B, b HUA Bl
Aed wRT & foly I Fegs AAgR I dJdd Bl
<Ifed o 3MaD 2 |

I SHE St | urefer B f =maftd # Su ey,
AR ®I JdR el daId BT DI BUT B | ASF Rl
gl |

a Arel—01 e g 999, Su ey, damgR | "

13. It is apparent from the contents of application dated
01.04.2024 that the same was preferred to prove the fact that
the sale deed was not got executed and registered by the
appellant from Bhagirath (brother of complainant/Madan) on
02.02.2017 under coercion or by playing fraud.

14. It would not be out of place to indicate here that
complaint case is proceeding under Sections 364A/323/504/506
IPC and 3(1)(3) and 3(1)(e) of SC/ST Act 1989 and aforesaid
application dated 01.04.20224 was opposed by opposite party
no.2 by preferring an objection dated 04.04.2024, which reads as

under:-

rAfTg faes € e unll Saa geed # Il gaeAr @
dqT SWIGd GhadAT 89 =g HAHE Sl & FRTAd H
foRe & wReg Ul & gRT Qs 1$—01.04.2024 I
g U gRI—311 <o¥odo @1 fewr T ® S &
AfTTET & Hifs Iaad gdHed # fuel &1 aRT 3o
gRT—364T, 323, 506 IPC & 3(1)T, & SC/ST Act & dgd fdbaT
S Vel & RO SR |l U Mage AidigR bl Jod
B DI DIS AAIThT ol 2 |

I AmH St & foqy fAaes © fo =rafead o faueh &
grfaT UF a6 —01.04.2024 B RGBT BT IR0
UIRT &R B FHAT BN | "

15. The trial court, thereafter, on 04.04.2024 rejected the
application preferred by the appellant under Section 311 Cr.P.C.

The order dated 04.04.2024, impugned herein, reads as under:-
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"G yHTG AR s @ fdgre sriggadr o IR 9|
Ui JT=id &RT 311 G0 U0 0 UK R A b
T 2 6 Saa g § uRardl gRr faear wrfreft @
ORI fa=Ties 07.12.2016 @1 gdg 7 ol &I A T 7
Sl B9 H &A@ 2.02.2017 BT fAUeiRToy aRard & w18
TR ¥ O A SaRER IHDI S DI I+ Rl
forar rar 21 I8 d2g uRare H Sl T 2 B BAA Bl
aifdd R4 b ford Su Mdgs AIdR &l ddd HRAr
Jrafd # IMawad T Ia: <afed H SuEgd HaTgR
HT qAR ALl T B DT HUT BN |

Id U1 U WR AR Al WIS §RT SMUfcd -
g TR favar am 2

G qAT UATESAl BT fTalih b |

Al & Jddied W fafed sar § & uAEel #

BT A <RI IRT 313 TOYOWH0 3ifhd fdan
ST gl & I UAdell 989 & WR R F9d 71 39 ®R
R IAMGFd b AR W AT UF I 311 G0U0WO
TR R SUMETH AIATYR BT ULl A S D ATAT Bl
TH | U@l @ daidd W W ¥ & ifged @
U IR H FHIs eI UK HRA DI I TR
fear war & 6 s qre ifvgad @1 3R 9 W& (Ul
qleg FAT a1 AT © g uATael 989 =g Fd g9 &
SWRI AYaT gRT G el Ud (b S @l e
@ T T | IR YR I d BT W Aal dfed ITUERT
D IR W TG & el VT Yl gidl & b ifiged
gRI_ SR A Bl [IAfed $-1 & M 9 I8
I G RS (s M 221 NI K2 I S S S B ) N 221 MR
R Udiid T8l BIdr & | 3fd: Sad YreiAres i
gRT 311 TOU0WH0 PR o S+ vl o 2 |

A
G0N Bl AR F UId WIHAT UF I ORI 311

T0oU0w0 AR fhar SraT & | UAael] R 989 fedid 8.4.

2024 T U BT "

16. Learned Counsel for the appellant impeaching the order
dated 04.04.2024 submitted the allegation before the trial court
in the complaint are to the effect that appellant abducted the

brother of the complainant and got executed and registered a
sale deed from him forcefully on 02.02.2017 and as such the
presence of Sub Registrar Sitapur is required as witness of



defence, as he can prove the fact that sale deed was not got
executed and registered by Bhagirath in favour of the appellant
under coercion or under some threat or fraudulently.

17. He further submitted that in view of necessity of Sub
Registrar as witness the application was preferred by the newly
engaged counsel and the trial court is empowered to summon
any witness in terms of Section 311 Cr.P.C. at any stage of the
proceedings and as such the reasoning given by the trial court in
the impugned order is unsustainable in the eyes of law.

18. In support of his submission he placed reliance on the
judgment passed by Hon'ble Apex Court in the case of Natasha
Singh v. CBI, (2013) reported in 5 SCC 741. The relevant
paragraphs, referred, of the same, are as under:-

"10. In Mohanlal Shamji Soni v. Union of India [Mohanlal Shamji
Soni v. Union of India, 1991 Supp (1) SCC 271 : 1991 SCC (Cri)
595 : AIR 1991 SC 1346] this Court examined the scope of Section
311 CrPC, and held that it is a cardinal rule of the law of evidence,
that the best available evidence must be brought before the court to
prove a fact, or a point in issue. However, the court is under an
obligation to discharge its statutory functions, whether discretionary
or obligatory, according to law and hence ensure that justice is
done. The court has a duty to determine the truth, and to render a
just decision. The same is also the object of Section 311 CrPC,
wherein the court may exercise its discretionary authority at any
stage of the enquiry, trial or other proceedings, to summon any
person as a witness though not yet summoned as a witness, or to
recall or re-examine any person, though not yet summoned as a
witness, who are expected to be able to throw light upon the
matter in dispute, because if the judgments happen to be rendered
on an inchoate, inconclusive and speculative presentation of facts,
the ends of justice would be defeated.

11. In Rajeswar Prasad Misra v. State of W.B. [AIR 1965 SC 1887 :
(1965) 2 Cri LJ 817] this Court dealt with the ample power and
jurisdiction vested in the court, with respect to taking additional
evidence, and observed, that it may not be possible for the
legislature to foresee all situations and possibilities and therefore,
the court must examine the facts and circumstances of each case
before it, and if it comes to the conclusion that additional evidence
is necessary, not because it would be impossible to pronounce the
judgment without it, but because there would be a failure of justice
without such evidence being considered, and if such an action on its



part is justified, then the court must exercise such power. The Court
further held as under :

“27. ... the criminal court has ample power to summon any
person as a witness or recall and re-examine any such person even
if the evidence on both sides is closed and the jurisdiction of the
court must obviously be dictated by exigency of the situation, and
fair play and good sense appear to be the only safe guides and
that only the requirements of justice command the examination of
any person which would depend on the facts and circumstances of
each case.”

(emphasis added)
12. In Rajendra Prasad v. Narcotic Cell [(1999) 6 SCC 110 : 1999
SCC (Cri) 1062 : AIR 1999 SC 2292] this Court considered a similar
issue and held as under :

“8. Lacuna in the prosecution must be understood as the inherent
weakness or a latent wedge in the matrix of the prosecution case.
The advantage of it should normally go to the accused in the trial
of the case, but an oversight in the management of the prosecution
cannot be treated as irreparable lacuna. No party in a trial can be
foreclosed from correcting errors. If proper evidence was not
adduced or a relevant material was not brought on record due to
any inadvertence, the court should be magnanimous in permitting
such mistakes to be rectified. After all, function of the criminal
court is administration of criminal justice and not to count errors
committed by the parties or to find out and declare who among the
parties performed better.”’

(emphasis added)

13. Similarly, in P. Sanjeeva Rao v. State of A.P. [(2012) 7 SCC 56
1 (2012) 3 SCC (Cri) 1 : AIR 2012 SC 2242] this Court examined the
scope of the provisions of Section 311 CrPC and held as under :
“20. Grant of fairest opportunity to the accused to prove his
innocence is the object of every fair trial, observed this Court
in Hoffman Andreas v. Inspector of Customs [(2000) 10 SCC 430 :
2001 SCC (Cri) 1488] . The following passage is in this regard
apposite :

6. ... In such circumstances, if the new counsel thought to have
the material witnesses further examined the court could adopt
latitude and a liberal view in the interest of justice, particularly
when the court has unbridled powers in the matter as enshrined in
Section 311 of the Code. After all the trial is basically for the
prisoners and courts should afford the opportunity to them in the
fairest manner possible.’

23. We are conscious of the fact that recall of the witnesses is
being directed nearly four years after they were examined-in-chief
about an incident that is nearly seven years old. ... we are of the
opinion that on a parity of reasoning and looking to the
consequences of denial of opportunity to cross-examine the



witnesses, we would prefer to err in favour of the appellant getting
an opportunity rather than protecting the prosecution against a
possible prejudice at his cost. Fairness of the trial is a virtue that is
sacrosanct in our judicial system and no price is too heavy to
protect that virtue. A possible prejudice to the prosecution is not
even a price, leave alone one that would justify denial of a fair
opportunity to the accused to defend himself.””

(emphasis in original)

14. In T. Nagappa v. Y.R. Muralidhar [(2008) 5 SCC 633 :@ (2008)
2 SCC (Cri) 677 : AIR 2008 SC 2010] , this Court held, that while
considering such an application, the court must not imagine or
assume what the deposition of the witness would be, in the event
that an application under Section 311 CrPC is allowed and
appreciate in its entirety, the said anticipated evidence. The Court
held as under :

“9. What should be the nature of evidence is not a matter which
should be left only to the discretion of the court. It is the accused
who knows how to prove his defence. It is true that the court
being the master of the proceedings must determine as to whether
the application filed by the accused in terms of sub-section (2) of
Section 243 of the Code is bona fide or not or whether thereby he
intends to bring on record a relevant material. But ordinarily an
accused should be allowed to approach the court for obtaining its
assistance with regard to summoning of witnesses, etc. If permitted
to do so, steps therefor, however, must be taken within a limited
time. There cannot be any doubt whatsoever that the accused
should not be allowed to unnecessarily protract the trial or
summon witnesses whose evidence would not be at all relevant.”’

15. The scope and object of the provision is to enable the court to
determine the truth and to render a just decision after discovering
all relevant facts and obtaining proper proof of such facts, to arrive
at a just decision of the case. Power must be exercised judiciously
and not capriciously or arbitrarily, as any improper or capricious
exercise of such power may lead to undesirable results. An
application under Section 311 CrPC must not be allowed only to
fill up a lacuna in the case of the prosecution, or of the defence,
or to the disadvantage of the accused, or to cause serious
prejudiceto the defence of the accused, or to give an unfair
advantage to the opposite party. Further, the additional evidence
must not be received as a disguise for retrial, or to change the
nature of the case against either of the parties. Such a power must
be exercised, provided that the evidence that is likely to be
tendered by a witness, is germane to the issue involved. An
opportunity of rebuttal however, must be given to the other party.
The power conferred under Section 311 CrPC must therefore, be
invoked by the court only in order to meet the ends of justice, for
strong and valid reasons, and the same must be exercised with
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great caution and circumspection. The very use of words such as
“any court”, “at any stage”, or “or any enquiry, trial or other
proceedings”, “any person” and “any such person”’ clearly spells
out that the provisions of this section have been expressed in the
widest possible terms, and do not limit the discretion of the court
in any way. There is thus no escape if the fresh evidence to be
obtained is essential to the just decision of the case. The
determinative  factor should therefore  be, whether the
summoning/recalling of the said witness is in fact, essential to the
just decision of the case."”
19.  Opposing the present appeal, learned AGA says that the
impugned order dated 04.04.2024 is not liable to be interfered
with by this Court for the reasons that the trial court after
considering the fact pertaining to the charges framed as also the

stage of proceeding, rejected the application of the appellant.

20. Considered the aforesaid and perused the record.

21. On the scope and power of trial court under Section 311
Cr.P.C., this Court in the case of Ram Nayak Singh Versus State
of U.P. and Others reported in MANU/UP/0248/2022, considered
various pronouncements and thereafter observed as under:-
"23. From the above referred exposition of law, it is
evident, in brief, that it is no more res-integra that the
Trial Court, in the proceedings under the Code of
Criminal Procedure,1973, has ample/wide power to
summon any material witness or person for examination
or re-examination in exercise of its power conferred upon
it under Section 311 and this discretionary power, which
should be exercised judicially and not arbitrarily, can be
exercised by the Trial Court at any stage of proceedings
under the Code."
22. No doubt that application under Section 311 Cr.P.C. can be
preferred at any stage of proceedings, however, while
considering the application under Section 311 Cr.P.C. relevant
facts should be considered by the trial court including the
intention to move the said application as also the reasons for
preferring the application under Section 311 Cr.P.C.

23. Upon due consideration of aforesaid as also taking note of
scope of Section 311 Cr.P.C, this Court finds that the trial court
has rightly rejected the application filed under Section 311
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Cr.P.C. and the trial court has not committed any illegality in
passing the order impugned dated 04.04.2024. It is for the

following reasons:-

(i) application under Section 311 Cr.P.C. is completely
vague as in the same it has not been indicated that Shyam
Singh Bisen, Sub Registrar Sitapur, was posted at relevant
point of time i.e. on 02.02.2017, at Sitapur;

(ii) the trial court is not proceeding in relation to
allegations related to execution and registration of sale
deed as after considering the entire facts indicated in the
application under section 156(3) Cr.P.C., the trial court
framed charges under sections 364A/323/504/506 IPC and
3(1)(®) and 3(1)(&) of SC/ST Act 1989 and as such the Sub
Registrar Sitapur, as witness, is not required before the
trial court;

(iii) to prove the facts pertaining to execution of deed, the
sale deed in issue itself is sufficient and as such the
alleged witness namely Shyam Singh Bisen, Sub Registrar
Sitapur, is not required.

(iv) it appears from the record that on one pretext or
other the appellant wants to delay the proceedings
pending before the trial court;

(v) the application under Section 311 Cr.P.C. was preferred
after conclusion of statement of D.W.1, which also shows
that appellant wants to delay the proceedings pending
before the trial court;

24. For the reasons aforesaid, the appeal is accordingly
dismissed.

25. No order as to costs.

Order Date :- 18.04.2024
Jyoti/-

Digitally signed by :-

JYOTI RAJWANI

High Court of Judicature at Allahabad,
Lucknow Bench
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