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Neutral Citation No. - 2024:AHC-LKO:69557

Court No. - 12

Case :- MATTERS UNDER ARTICLE 227 No. - 1872 of 2024

Petitioner :- Anno Khan

Respondent :- State Of U.P. Thru. Prin. Secy. Home Deptt. Lko. And 4 Others
Counsel for Petitioner :- Dinesh Kumar Shukla

Counsel for Respondent :- G.A.,Amar Singh,Jai Vardhan Srivastava

Hon'ble Saurabh Lavania.J.

1. Heard learned counsel for the petitioner, learned A.G.A. for the

State and perused the material available on record.

2. By means of the instant petition under Article 227 of the
Constitution of India, the petitioner — Anno Khan has sought

the following main relief (s) :-

“l. To set-aside the impugned order dated 29.02.2024 passed by
court of Additional Session Judge room No.04/Special Judge (E.C.
Act) Gonda in Criminal Appeal No.49/2023 (Pravej Alam and
others Vs. Anno Khan and another) in the interest of justice.

1I. To stay the impugned order dated 29.02.2024 passed by court of
Additional Session Judge room No.04/Special Judge (E.C. Act)
Gonda in Criminal Appeal No.49/2023 (Pravej Alam and others Vs.
Anno Khan and another) in the interest of justice.”

3. Brief facts of the case are to the effect that marriage between
the petitioner and opposite party no.2/Parvej Alam was
solemnized on 18.01.2016 as per Muslim rites and rituals.
Thereafter on account of some dispute the petitioner left her

matrimonial home and started living separately.

4. The petitioner on 28.08.2019 instituted a case under Section 12
of Domestic Violence Act, 2005 (in short ‘Act 2005’) and the
same was registered as Case No.794 of 2019 (Anno Khan Vs.
Pravej and others). The aforesaid Case No0.794 of 2019 filed
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under Section 12 of Act 2005 was decided vide order dated
04.04.2022 by Civil Judge (Junior Division), FTC IInd, Gonda.
The operative portion of the order dated 04.04.2022 reads as

under.

"grfet 3ifeahT GRT qIfEeT foifa 89 @1 aRefierT far i
gFIgeil O GoTF Slodligodivo Ruld @ o [Agefirr grer mifel+t &
fareg e 18T BIRT 1357 ST T YSTa YRl STreil &1 €T 3 Ve
f&T & T3l T TRET JAFIT 2005 7 &R fewT Bl GRS
f5ar T 8 foad aNiRe fewr oifie faar Fif@e va Yia-rcdes
B anfeles fawr @) onfaer 1= 71 & 19w gewr 91T & daer J
8T ggaT FaTiSd T AT &1 8N 1o d HIecTrall el dver
R 2006 & FT99-4 & Fwa¥ 3 F Fif@e 3N yigrHe Bar @
GBI AT ST GV 37951 BT AT & U9 Tvav 4 3iTfeles faar
4 gv & fd YT & &1 a7 SUGNT BN I b 9118 81 anfet
gIT 1T 77 977 Uq INIh IR 3 3TTER G¥ I8 FIfed 8lar 8
gifet gRE2 & JiTia WifsT afe f vt 7 3dt 81 99 gNT
fageft @ wrer TiEt TEeedl 4 SHRCH areT TFE @ Sid T
ST 1T T TG FIfel 97 &Y faT IR i TS

STRIH GRTaT @ IJEN-HTeAT 97 FDIY 137 ST 3T 3ITER 93id
&1

ST

gIfat @1 TTefAT U7 3T ERE12 ERe [T & Aleerail &T Gvery
3, 2005 THBN 157 ST 81

T 18 T 19 &N fawT T HlRemail &7 Feer fefaH, 2005 &
3icrfar 1auefimor @1 srrefad far Srar 8 f anfet forg g 3
faars Suvia v& &l off 9w e @& &y Hldsg & SwE @ 399
[T T BT AT &% el il @l sl Tewell Fro-I=geT &
Fo-01 [ARSTTYR FIGINT, T [ANGYR folell GEvIgT, STRRavS &
o% fexdd & [AarT v arecl & 9T are AT Seus P/

§%T 20 22 &R [T & RT3 BT Y&vr e, 2005 & T&T
fagefirt & 3T @ GiT & o o qeara! T8 @& gATaed! ¥ AT
SUcTse] 817 @ PN GRg YIS @ 1T I §Y, fagel 701 gvdor
31T Pl JTRIAT 15T STl & 1 a8 qiie @1 53 2,000/~ 29T (31
§IR YY) FIHP Jork 9% &g &Y &1 13 10 TNRT TP 3T AT
giArad @1 SF GRIE T8 3T 2022 HI 10 ARG (718 YT
2022 BT IS PRt §Y) I 81 Ik GARTIN alfar] SFd ST
g 139&ft Fo-01 G¥aT 37T & AT & TET @ J¢ V&7 aP < &Rl

fagefior @1 arfet sfiwc SrEIErT gV fad off TN @7 ERe [T BT
el [ASTET [T ST &1 IF &N [e T T ey e | [Aue
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[T I &1 S GRS fowT & P FH 3G IUNIT [ T TR
1ATETor ¢IRT 31 ER [T H ARt & TR SAATT 2005 &
el FRGTS B

S 39T Pl Hldlelfd GEfeT o @ SguierT &g W8T dl g
W@HW%WOWO&#OW)@@@HWW?%?U?@W%
13 (99T H Y87 &g SfAT FERIAT HaTT FR|”

Being aggrieved by the order dated 04.04.2022, referred above,
a Criminal Appeal No.49 of 2023 (Parvej Alam & others Vs.
Anno Khan & another) was filed before the Session Judge,
Gonda.

Vide order dated 29.02.2024, under challenge in the instant
petition, the Criminal Appeal No.49 of 2023 has been finally
decided by Additional Sessions Judge, Court No.4, Special
Judge (E.C. Act), Gonda. The operative portion of the

aforesaid order reads as under.

"SflcTreff GRT FIfGIT Iega qI0SE i e 49/2023, GRS
31T 3Tfe §9F At 37 @I 377fe o 10,000/ (I &K $92)
g9 W THBR BT ST &~y ffder st (oldo) /
vHoctodflo fadie TTST GRT aTg Te=T 1049/2019, 35 @I 77
qYaT 37T T, S=RIT €NT 12 &R faT & A18eiail &1 we&or
SITEFTT 2005 5 GIRT 19T fQTI1HT 04.04.2022 STGTET 5T ST
&1 IvIqe Bl STRIAT 1357 Il & 1 Garg &9 3@ ~rRiier &
TaE feTiar 11.03.2024 @ IUNLIT &1 39 [T & qiad & arer
fa=RuT ~IRTeT bl e gaT GATac] g faENur ~IRer @l
gianfsa #t

From the record it appears that the appeal was filed by the
private opposite party on the main ground to the effect that the
order dated 04.04.2022, passed by Civil Judge (Junior
Division), FTC IInd, Gonda is an ex-parte order and no notice

of the case was served.

The Session’s Court after considering the paper book of Case
No0.794 of 2019, decided on 04.04.2022, found that the notice

was actually not served upon the private opposite parties and,
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therefore, allowed the appeal vide order dated 29.02.2024,
under challenge, which is apparent from para 11 of the said

judgment/order under challenge, which reads as under.

"11. FYTT 1RSI T T8 GFTael & 3idciled & I fAfed & I
I / GRATR! GRT fAGT faaor ~Ir7ers @ THE €T 12 &Y
18¥IT & RT3 T TNeITT ST & =i T1efAT U a1 e
1049/2019 3icreffror & fawg ST far 7=r or fogs fauehmor
Pl T TR B =T TAT ST 19T bRy TYer Jifeeprt &
3T ToTd B it [T FIeorT feere. vt dl ey feTifed
25.06.2021 GFEEA! GR SET & [9Fd IFaR TaeF g7 Tieyq
THleT PRl ST 8q AT fSerr FisorT 3ifeiarl/avsr sifeere
3INT b1 BT 3R = Ger &¥er gear Ruld g ave qifeer &
=1 fuehior v ariorerer TS gFraei! Uv gTfder T8l & 7 81 9o
I 3ifemre] / GRev 3ifadre]. SIFRT & &S IRl QI 81
e & 9N Fifeg GRY wioiveY IfT 5 T o 359 arfier
gFIgct! QR ETET &1 gaTaet! gv 377eeT UF UR fadid 27.10.2021 &t
Ruehior gv Fifew arffer arg & @1 e 8 T qI5 & drfarsl
Rushmr & fAvg vpuehly vu o FaiRa #1 =t gHEe] ov
i gv arler & dae 4 37 FIS fAaver 78t & [ fg ga
Ruefiror ov arfler gig JT R I8 SagHT & f [dueft o 01
PI Gqr ([T GEVGT FIRIEVS 3ifdd & WRq drHiel & 167 Bl
TN JEIGT ler HISerT 3ITedr &l Hi8d 98] (a7 741 &1 faid
27.10.2021 @I [Quehimor & f9vg qig &1 @rfars! vauely wy o
SIEIRT @7 & Tl 3R qifel & §RT Ivgd G918 & SR T)
37T [T fRmfba 04.04.2022 TIRT fabar 711 S Prfaret @
I8 TUF & o5 gHraet! oY 0aT Pis @1 781 & o I8 gae &1 f
srdicreffroy fagsfior w1 a1 d1 Big THBENT V8T SN GIT a7
& g5 4 37 FINT a5 B PrRIGTE! J P TEIIT T&] 15T AT

To rebut the aforesaid finding, no material has been placed on

record.

From the findings aforesaid it is apparent that the order dated
04.04.2022 was passed in violation of principles of natural

justice.

Natural justice is an important concept in administrative law. In
the words of Megarry J it is "justice that is simple and
elementary, as distinct from justice that is complex,

sophisticated and technical". The principles of natural justice or
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fundamental rules of procedure for administrative action are
neither fixed nor prescribed in any code. They are better known

than described and easier proclaimed than defined.

Natural justice is another name for common-sense justice.
Rules of natural justice are not codified cannone. But they are
principles ingrained into the conscience of man. Natural justice
1s the administration of justice in a common-sense liberal way.
Justice is based substantially on natural ideals and human
values. The administration of justice is to be freed from the
narrow and restricted considerations which are wusually
associated with a formulated law involving linguistic
technicalities and grammatical niceties. It is the substance of

justice which has to determine its form.

The expressions "natural justice" and "Legal justice" do not
present a watertight classification. It is the substance of justice
which is to be secured by both, and whenever legal justice fails
to achieve this solemn purpose, natural justice is called in aid of
legal justice. Natural justice relieves legal justice from
unnecessary technicality, grammatical pedantry or logical
prevarication. It supplies the omissions of a formulated law. As
Lord Buckmaster said, no form or procedure should ever be

permitted to exclude the presentation of a litigant's defense.

The adherence to principles of natural justice as recognized by
all civilized States is of supreme importance when a quasi-
judicial body embarks on determining disputes between the
parties, or any administrative action involving civil
consequences is in issue. There principles are well settled. The
first and foremost principle is what is commonly known as audi
alteram partem rule. It says that no one should be condemned
unheard. Notice is the first limb of this principle. It must be

precise and unambiguous. It should apprise the party
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determinatively of the case he has to meet. Time given for the
purpose should be adequate so as to enable him to make his
representation. In the absence of a notice of the kind and such
reasonable opportunity, the order passed becomes wholly
vitiated. Thus, it is but essential that a party should be put on
notice of the case before any adverse order is passed. against
him. This is one of the most important principles of natural
justice. It is after all an approved rule of fair play. The concept
has gained significance and shades with time. When the historic
document was made at Runnymede in 1215, the first statutory
recognition of this principle found its way into the "Magna
Carta". the classic exposition of Sir Edward Coke of natural
justice requires to "vocate, interrogate and adjudicate". In the
celebrated case of Cooper v. Wandsworth Board of Works the

principles was thus stated:

"Even God himself did not pass sentence upon Adam before he was
called upon to make his defense. 'Adam'(says God), 'where art thou?
hast thou not eaten of the tree whereof, I commanded thee that thou
shouldest not eat."

Since then the principle has been chiselled, honed and refined,
enriching its content. Judicial treatment has added light and

luminosity to the concept, like polishing of a diamond.

It is not possible to define precisely and scientifically the
expression "natural justice". Though highly attractive and
potential, it is a vague and ambiguous concept and, having been
criticised as "sadly lacking in precision, has been consigned
more than once to the lumber-room. It is a confused and
unwarranted concept and encroaches on the field of ethics.
Though eminent judges have at times used the phrase "the
principles of natural justice", even now the concept differs

widely in countries usually described as civilised.
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It is true that the concept of natural justice is not very clear and
therefore, it is not possible to define it; yet the principles of
natural justice are accepted and enforced. In reply to the
aforesaid criticism against natural justice, Lord Reid in the
historical decision of Ridge V. Baldwin (1963) 2 All ER 66
(HL) observed:

"In Modern times opinions have sometimes been expressed to the
effect that natural justice is so vague as to be practically
meaningless. But I would regard these as tainted by the perennial
fallacy that because something cannot be cut and dried or nicely

n

weighed or measured therefore it does not exist.....

Further, Natural justice is a branch of public law. It is a
formidable weapon which can be wielded to secure justice to
citizens. Rules of natural justice are "basic values" which a man
has cherished throughout the ages. They are embedded in our
constitutional framework and their pristine glory and primacy
cannot be allowed to be submerged by exigencies of particular
situations or cases. Principles of natural justice control all
actions of public authorities by applying rules relating to
reasonableness, good faith and justice, equity and good
conscience. Natural justice is a part of law which relates to
administration of justice. Rules of natural justice are indeed

great assurances of justice and fairness.

The golden rule which stands firmly established is that the
doctrine of natural justice is not only to secure justice but to
prevent miscarriage of justice. Its essence is good conscience in

a given situation; nothing more-but nothing less.

As Lord Denning in the case of Kandaa v. Govt. of Malaya,
1962 AC 322 observed that "if the right to be heard is to be a
real right which is worth anything, it must carry with it a right
in the accused person to know the case which is made against

him. .He must know what evidence has been given and what
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statements have been made affecting him, and then he must be

given a fair opportunity to correct or contradict them."

21. Hon'ble the Apex Court in the case of Bishambhar Nath Kohli
v. State of U.P, AIR 1955 SC 65 held that "in revision
proceedings, the Custodian General accepted new evidence
produced by one party, but no opportunity was given to the
other side to meet with the same. The Supreme Court held that

the principles of natural justice were violated."

22. The Supreme Court in the case of Ramji Dass and others v.
Mohan Singh, 1978 ARC 496 has held that as far as possible,
Courts' discretion should be exercised in favour of hearing and
not to shut out hearing. In that case the appeal was filed against
an ex parte decree after eight years and the District Court as
well as the High Court had rejected the matter on the ground of
delay. However, setting aside the order of the High Court,
Hon'ble Justice V.R. Krishna Iyer observed as under:

n

.. we are inclined to the view that, as far as possible, Courts'
discretion should be exercised in favour of hearing and not to shut
out hearing. Therefore, we think that the order of the High Court
should not have been passed in the interest of Justice which always
informs the power under S. 115 C.P.C. ..."

23. Having considered the aforesaid including the specific findings
in regard to service of notice upon the private opposite party in
the impugned order dated 29.02.2024, which have not been
refuted by placing appropriate evidence available on the record
of the case in i1ssue 1.e. Case N0.794 of 2019, this Court does
not find any illegality or irregularity in the order dated
29.02.2024. The petition is, accordingly, dismissed.

Order Date :- 15.10.2024
Anand/-

Digitally signed by :-

ANAND KUMAR SRIVASTAVA

High Court of Judicature at Allahabad,
Lucknow Bench



