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Hon'ble Saurabh Lavania,J.

1. Heard Sri Rakshit Raj Singh, learned counsel for the petitioner, Sri Ajay
Kumar Singh Tomar, learned Additional Chief Standing Counsel appearing
for the State-respondent Nos. 1 to 3 and Sri Mohan Singh, learned counsel

appearing for the respondent No. 4/Gram Sabha concerned.

2. Under challenge is the order dated 15.07.2023 passed by the respondent
no.3-/Tehsildar (Nyayik), Mandal- Ayodhya, District- Barabanki, Tehsil-
Nawabganj, in the proceedings carried out against the petitioner under
Section 67 of the U.P. Revenue Code, 2006 (in short "Code of 2006")
registered as Case No. 9045/2016, Computerized Case No.
T20160412019045 (Gaon Sabha vs. Ram Tirath).

3. The petitioner has also challenged the order dated 05.02.2024 passed by
the respondent no.2-Collector, Ayodhya Mandal, District-Barabanki, in the
Appeal No. 3037/2023, Computerized Case No. D202304120003037 (Ram
Tirath vs. Gaon Sabha and others) filed under Section 67(5) of the Code of
2006.

4. By the order dated 15.07.2023, the respondent no.3 directed the revenue
official concerned to evict the petitioner from Gata N0.458/.02960 Hect.

(recorded as 'Banjar").

5. Brief facts, which appears from the material available on record and are

relevant for the purposes of disposal of the present petition, are as under:-
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(i) That the petitioner namely Ram Tirath claims that he belongs to

Scheduled Caste community and is an agricultural labour.

(ii) As per Khatauni of fasli year 1424-1429, the petitioner and his wife are
Bhumidhar with transferable rights of Gata n0.464/0.055 Hect. and Gata no.
551/0.279 Hect. of Khata no.234.

(iii) On being found in possession of a part land situated in Village-
Pyarepur Saraiya, Pargan-Pratapganj, Tehsil-Nawabganj, District-Barabanki
bearing Gata no.458 measuring 0.2960 Hect. recorded as Grade-5 'Banjar’
land in the revenue records, the Lekhpal of the vicinity submitted a report
dated 03.07.2016 and based upon the same, the respondent no.3 initiated the
proceedings under Section 67 of Code of 2006.

(iv) In the proceedings aforesaid registered as Case No. 9045 of 2016, the
petitioner took the defence based upon Section 122-B(4-F) of U.P.
Zamindari Abolition and Land Reforms Act, 1950 (in short "the Act of
1950™).

(v) The case set up by the petitioner on the basis of Section 122-B(4-F) of
the Act of 1950 in the proceedings under Section 67 of Code of 2006 was
rejected by the respondent no.3 vide impugned order dated 15.07.2023, the

relevant portion of which is extracted hereinunder:-

"HY GRT UAdell WX 30aed @1edr Ud fager Af¥awr & ol @
AT 731 U Ry adiaTor fhar = e urr R f6 e
gl &1 JEUTel gRT {8 e WRYT EAT QW] GATarst
TS IRTERT Y 9MmeT FE&AT 458/0.296 g0 SN foh ToiEd HiFer@ #H
Aol 5 g Wad H HfH T W HIY IFAHA I & Hol€dwy
SoYoITTd TfedT 2006 URT 67 F ded RUIe faueh IeTdRYT &
foeg gega &1 Y| e orEure & RO & Sfarg # sl grr
AT ¥U W 39 9id R g fear s 6 faush srgenfa snfa @
e & Ud I YA Joyodo ATTH i UrT 132 9 TerEa Tl
A URT 77 A _Tolied el sl TSI iR U THHT heoll oI
®s gl H T 3T I & AT STHeR e JffaTd Hr uri-
122 G(4-9) & Heddld UrEdr o Aol F ¥ 36 g & Fraey 3
UAdell WX 30y Agdl Ud &A1 WUl & ddTd_Ud_ ATfHAGT




37T ERT u&dddwTaFaﬂWWWE‘HﬁW@WW
& O Userd darg dr SrRiarsl 3o¥olre HRdl 2006 H URT 67 &
Aeddld yafeld &1 59 HRUT [Aua g1 geqd urdiel U9 g4ieTd drg
$I RO § 3eolfed d 89 & PRUT_Wdar U3 U J 8
& PRUI_fREd @9 I9g ¥ R i upfde = & e afeg
e WY 9 faarR aXdr it § dl 3ogostofde 3fAfagar 1950
I URT 122 W(4-T) YT ToTEd HIwdT 2006 HT URT 67-% & TaqEAT
& ded ToiEd Uikl d J1H FI & v I8 fdeg 3maeys ¢ b
3y FYAR gaed HA R FAarid vd ada # g Afw
oT_AIfRU sH% Togey A Ul A Holdd Wdldl 6 hden_day
1424-1429 & WIAT TEIT 234 D IMeT TEIT 464/0.055 &0 T Il
HEAT_551/0.279% & ¥U¥ & 6 AfAchaAvIdhdl ¥ad g 38H gl
TehAoT HIAWR & T4 H ool AfFew & I8 [ a=da =2 &
ded ddel e Td Ao AUfAd eafthal & 3= & 9afa |
gty fohar am ® afe —ararera od oRRfEfadt & off ot gea
AT § Ol g8 TATS & _folu 3Meded TRpRI_HFal o 3ifashaun
A & TIU R P DI BId BN STel db UTd drg # faush
& TERT HfHA W Feam @ & g4 & o fausht gRT T&@F 3teaed
YRT 122W@ (4-F) & dod UEId WIAT UF UEJd P I§ TR
X forar a3 T e TS AT HfH § W STA deoll T g gl
38 UPR 3WIh g3t & 3irelld & fauell TaciRy g Iy
ERT IMH FHAS & HfH W HIY Fesll I & HolEd®y &I
U gRT U RUIE feaie 03.07.2016 1 gf¥ &t g fauelr &
fovg usord & dgw@eh wd afagfd &1 3nger uid fpar S
=T Uelid 8T B

3meRr

HA: JH WRYT WA GWEAT GdU9sT dedidl ddradist foreln
IRTEBT T AT FEAT 458/0.296 go ToTEd HfHer@l H Aol 533
@SN) ¥ faush THAIRY YT THATY &l dg@el fhAT AT & adr
HATIPR FTAhATT & fov fauel THAIRY g5 THATY G- anH
WRYY T TWAT AU dedlel daredrsl folell IRm€h W 7,
10, 400-00 (ATd M@ & &IX IR &l &I #AF) &ifagfd 3mifta
fpar arar ¥1 3wy A i S@ure B fA:ed Sueey Hl S|
dgurd d FERT fRar Srar ® 6 ufday @ ad qfE @




de@el A U 15 fed & 3eey IWRodle YuT 67 T 67W@
T A UG $Y| HRoHle UUT 67 & T 67T WA Bld W
3RoHTe YUT 679 AN & dHell T dGW@oll & ZWled Ul
aTi&rel e &l

(vi) The appellate authority i.e respondent no.2 vide impugned order dated
05.02.2024 passed in Appeal No. 3037 of 2023 filed by the petitioner
challenging the order dated 15.07.2023 dismissed the appeal and affirmed
the order dated 15.07.2023 passed by respondent no.3. The relevant portion
of the order dated 05.02.2024 reads as under:-

"H IHT Ul gRT UEJd el Hfed 3fdiel U@l TH 37’
AT H ATl T YEIAR AT Bl &I 3dollhed T

afRefiera foRaT| 31eR IITeT & UATdell WX 30Uy ofE@uTel TEe]
e 03.07.2016 & 3@elihd & TR ST & fF 7 wORYT adam
UITAT UdTUdTsT dedlel AdTadist hl IMeT TEAT 458/0.296 go S ITH
AT A5 dok Wi B H{fF & AW 1T 10 ant § drenf
faush grT 3rdy ®U ¥ @R H a1 W ¥, TEF @t W F IFAR
Ia FHT FFART Pl Fo- 14, 20, 800-00 T &IfeT Tgell| SrguTer g
¥ TEAd B dedleleR AdE9isl gRT al Usiigpd & Alfed faaia
T IR ATl fauslt Fr IR T WR AT S FHET Ul
UEqd T Y| ol fauel grRT e Surarery & wHay Aifed &
forg 3mufd & =g ®u 9 I8 Fag fhar =r 6 e Agad
B SITHIT 20 AV ¥ Ih HH W PN B AT Tl 3 & &
URhdl FqgRd Sfd il &1 gexw ¥ 3R useg afew #
ST IMeT TTAT 458 P _IehaAvIT HAWR Aedild URT 122 (4 T)
Steiert faarer 3ffaas & eafd & gar &1 e o
FRETHE T U 122@( 49) w1 _giaEAUd A 16.07.1975 H
YTl I A IMta FHT A 117 Sl Farer fAgs & eddia
A arell HAAT F arad gediod frar sr ® 6 3094 1975%
qd 3R Seiiert faarer iffames &t 9rT 177 & 3edeid 3 drelt
et g X A3 ggia snfdy qgfd Saenia &1 a8 aiE
BIidst A Ireafld ® ot 38 HfH 1 3rahAv HIAWR A
for_SI3em, 38 ITfd HT AT Folde Jelol el H_HHIN | FHlelled
A Srefierty faemer fafore & URT 122 TE ™) # EAUS R &3




TR U JARTA &I 319 2007 gRT Jg yfaeaia frar ar
o TIrd A 01.05.2002 & FErepI 13.05.2007 HI &1 Ir=am & =9

TR ITHRT Jid Td I9gRd Jaaia & <afh S 13 A% 2007

& Ud P § oo 3 delol_del_hdl SR | 3R =a1dTerd_gRT
3 aiRd 3Meer feaid  15.07.2023 F UATEel WX 3UCEY ATedT U4
faga 31far & dol @ gad & 3WIed i@y alauiwied
grr I _foh fauall gRT Imer d&ar 458/0.296 go St Iered 3ifder@l
A doR wid H JFA &, e uah grr 31y srearad fram am,

Sad gFaey & &y dwurd grr RuiE gegd & R 3R
AT gy _fausht v 3mufd # fFd I HUAT & hdA A g ol
fadaar_fr = fF 3o¥o Sfofde rfATAIH 1950 I URT 122 W(4 )
YT _TSEd_Ffedl 2006 H URT_67-&h_Hl JIEAT_&_ded_IJsEd
ufdprl grRT o g b ol g foeg 3mae¥s ¥ fF 3rdy
I _gsed R R Qaffa vd aeqa d e s g
A | 30 FFaeT A UIdell U 3Ucey fieody agg & &7 A
3EI0T_Wdldll BHoll ¥ 1424-1429 & WIAT 234 I Imer HEAT
464/0.55 o T M TEAT_551/0.297 o 3Hfdsharoll (3rdremah) Taa g
3T U TehAvNT AW & FU H gol 3N ¥ 39 yhR TUE
& foh 3R —AreT gR1 30T Usll dl oo Ud fHET aedl &
TR R I FoAq &0 & 3mer feAid 15.07.2023 oikd fomam ar=m
t Owel Rl R & Edelu @l 3MaRIDhdl a9l | 3dud
e gRT UFd 37Ul Tefdled T faur d2ar oY 3Mamd g
& HRUT fOREd fFY = AT §

31dUd 3WE I I AITAT & 3Tl H AR Ao gRI
oikd 3G &l 15.07.2023 A Rl UdR & gEAGIT  Hr
AT & U S & HROT HUendff TH IRy gF A7 a1y
Al I IR W WO gaTes dedid dareeiet e
IRIEhr 1 drer feAiford 05.08.2023 fAved & St &1 3 &
gAOT Ufd & O R AT Y GAEael 38 Ay & @y
R RF ag 3rua oii@ 3mewr feaie 15.07.2023 &1 fafdy 3rgar
fraeaa glafa e ag 3maes FriaR) e gArge d@fad
T HTAAWHEIR Hr S|
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6. Impeaching the impugned orders dated 05.02.2024 and 15.07.2023, it is
stated that in rejecting the plea based upon Section 122-B(4-F) of the Act of
1950 taken by the petitioner, the respondent nos.2 and 3 erred in law and

facts both and as such interference and protection of this Court is required.

7. Per contra, learned State counsel stated that the impugned orders are not
liable to be interfered by the Court being reasoned and speaking orders as
also that under Section 67A of the Code, 2006, the 'house sites' can be
settled/protected and the petitioner is in possession of land recorded as
'Banjar' and he and his wife are recorded tenure holder of Gata

n0.464/0.055 Hect. and Gata no.551/0.297 Hect.
8. Considered the aforesaid and perused the record.

9. Issue before the Court is as to whether the plea of the petitioner, based
upon Section 122-B(4-F) of the Act of 1950, has rightly been considered by

respondent nos.2 and 3.

10. In order to decide the aforesaid, this Court finds it appropriate to take
note of some authorities wherein Section 122-B(4-F) of the Act of 1950 has

been considered and interpreted.

11. Relevant paras of the judgment passed in the case of Satya Veer and
another vs State of U.P. and others; 2015 SCC Online All 7504 read as

under:-

"12. To examine this question, it would be apt to go through the relevant
provisions under the Act:—

Section 122-B reads as under:—
"122-B. Powers of the Land Management Committee and the Collector.—

(1) Where any property vested under the provisions of this Act in a Gaon
Sabha or a local authority is damaged or misappropriated or where any
Gaon Sabha or local authority is entitled to take or retain possession of any
land under the provisions of this Act and such land is occupied otherwise
than in accordance with the provisions of this Act, the Land Management
Committee or L???cal Authority, as the case may be, shall inform the
Assistant Collector concerned in the manner prescribed.

(2) Where from the information received under sub-section (1) or otherwise,
the Assistant Collector is satisfied that any property referred to in sub-



section (1) has been damaged or misappropriated or any person is in
occupation of any land, referred to in that sub-section, in contravention of
the provisions of this Act, he shall issue notice to the person concerned to
show cause why compensation for damage, misappropriation or wrongful
occupation as mentioned in such notice be not recovered from him or, as the
case may be, why he should not be evicted from such land.

(3) If the person to whom a notice has been issued under subsection (2) fails
to show cause within the time specified in the notice or within such extended
time not exceeding three months from the date of service of such notice on
such person, as the Assistant Collector may allow in this behalf, or if the
cause shown is found to be insufficient, the Assistant Collector may direct
that such person may be evicted from the land and may for that purpose,
use, or cause to be used such force as may be necessary and may direct that
the amount of compensation for damage, misappropriation or wrongful
occupation be recovered from such person as arrears of land revenue.

(4) If the Assistant Collector is of opinion that the person showing cause is
not guilty of causing the damage or misappropriation or wrongful
occupation referred to in the notice under sub-section (2) he shall discharge
the notice.

(4-A) Any person aggrieved by the order of the Assistant Collector under
sub-section (3) or sub-section (4) may, within thirty days from the date of
such order prefer, a revision before the Collector on the grounds mentioned
in clauses (a) to (e) of section 333.

(4-B) The procedure to be followed in any action taken under this section
shall be such as may be prescribed.

(4-C) Notwithstanding anything contained in section 333 or section 333-A,
but subject to the provisions of this section—

(i) every order of the Assistant Collector under this section shall, subject to
the provisions of subsections (4-A) and (4-D), be final.

(ii) every order of the Collector under this section shall, subject to the
provisions of sub-section (4-D), be final.

(4-D) Any person aggrieved by the order of the Assistant Collector or
Collector in respect of any property under this section may file a suit in a
Court of competent jurisdiction to establish the right claimed by him in such

property.

(4-E) No such suit as is referred to in sub-section (4-D) shall lie against an
order of the Assistant Collector if a revision is preferred to the Collector
under sub-section (4-A).

Explanation.—For the purposes of this section, the expression 'Collector’
means the officer appointed as Collector under the provisions of the U.P.
Land Revenue Act, 1901 and includes an Additional Collector].

Section 122-B(4-F)- Notwithstanding anything in the foregoing subsection,
where any agricultural labourer belonging to a Scheduled Caste or
Scheduled Tribe is in occupation of any land vested in a Gaon Sabha under
section 117 (not being land mentioned in section 132) having occupied it



from before [May 13, 2007] and the land so occupied together with land, if
any, held by him from before the said date as bhumidhar, sirdar or asami,
does not exceed 1.26 hectares (3.125 acres), then no action under this
section shall be taken by the Land Management Committee or the Collector
against such labourer and it shall be deemed that he has been admitted as
bhumidhar with non-transferable rights of that land under section 195 and it
shall not be necessary for him to institute a suit for declaration of his rights
as bhumidhar with nontransferable rights in that land.

Explanation.—The expression 'agricultural labourer' shall have the meaning
assigned to it in section 198."

13. Section 123 further reads as under:—

"Section 123. Certain house sites to be settled with existing owner thereof.—
(1) Without prejudice to the provisions of section 9, where any person
referred to in sub-section (3) of section 122-C has built a house on any land
referred to in sub-section (2) of that section, not being land reserved for any
public purpose and such house exists on the (30th day of June, 1985) the site
of such house shall be held by the owner of the house on terms and
conditions as may be prescribed.

(2) Where any person referred to in sub-section (3) of section 122-C has
built a house on any land held by a tenure-holder (not being a Government
lessee) and such house exists on the (30th day of June, 1985) the site of such
house shall, notwithstanding anything contained in this Act, be deemed to be
settled with the owner of such house by the tenure holder on such terms and
conditions as may be prescribed.

Explanation.—For the purposes of sub-section (2), a house existing on the
(30th day of June, 1985) on any land held by a tenure-holder shall, unless
the contrary is proved, be presumed to have been built by the occupant
thereof and where the occupants are members of one family by the head of
that family.)"

14. These are the two provisions which provides for settlement of land in
favour of the scheduled castes or scheduled tribes agricultural labourers
who have built their house or have occupied the land prior to the cut-off
date i.e. 1.5.2002 (in the instant case).

15. Only rider is that the land in question should not be a land reserved for
public purpose or the land mentioned in section 132 of the Act. In so far as
according benefit of section 122-B (4-F) is concerned, the petitioners who
allege their possession have to fulfil certain conditions.

16. Section 122-B under the scheme of the Act provides for a complete
mechanism to save Gaon/Sabha land from encroachment and unauthorised
possession.

17. Sub-section (1) provides that information has to be sent by the Land
Management Committee to Gaon Sabha or local authority in case of any
encroachment over the land of Gaon Sabha or the local authority and the
Assistant Collector concerned shall proceed in the manner prescribed
therein.



18. Sub-sections (2), (3) and (4) provide for the manner in which a report of
encroachment is to be dealt with by the Assistant Collector.

19. Sub-section (4-A) further provides that if any person is aggrieved by the
order of Assistant Collector under subsection (3) or sub-section (4) of
section 122-B, he may prefer revision before the Collector.

20. Sub-section (4-C) further provides that the order of Assistant Collector
or the Collector as the case may be, is final.

21. Sub-section (4-D) further provides that any person, aggrieved by the
orders of the Assistant Collector or Collector, may file a suit before the
competent Court to establish his rights.

22. These provisions imposed a responsibility upon the Land Management
Committee to keep a vigil on the encroachment or unauthorised occupation
of the Gaon-Sabha land. In case of any such situation, immediate action is
to be taken by making a report to the Assistant Collector concerned who
shall issue a notice and take appropriate action and shall pass necessary
orders accordingly.

23. However, sub-section (4-F) of section 122-B of the Act carves out an
exception which permits the occupation over the Gaon-Sabha land by a
certain class of persons namely Scheduled Castes/Scheduled Tribes who is
an agricultural landless labourer and has been in possession over the said
land before 1st May, 2002. Sub section (4-F) which was substituted by U.P.
Act No. 24 of 1986 is an enabling provision to protect the agricultural
labourers belonging to Scheduled Castes and Scheduled Tribes from being
evicted from the Gaon-Sabha land if he/she fulfils the conditions enumerated
therein.

24. Section 195 confers power upon the Land Management Committee to
admit any persons as "Bhumidhar with non-transferable rights" to any land
which does not fall in any of the clauses mentioned in section 132 with the
previous approval of the Assistant Collec tor incharge of the Sub-Divisions
with respect to the lands as follows:—

"(a) the land is vacant land,
(b) the land is vested in the (Gaon Sabha) under section 117, or

(c) the land has come into the possession of [Land Management Committee]
under section 194 or under any other provisions of this Act."

25. Section 197 of the Act, however, gives power to the Land Management
Committee to admit any person as 'Aasami’ to any land falling in any of the
clauses mentioned in section 132. Thus, under the Scheme of "U.P.
Zamindari, Abolition & Land Reforms Act" but for the aforesaid provisions
of sub-section (4-F), the rights of any person as Bhumidhar with
transferable or non-transferable rights, as the case may, unless his name is
duly recorded in the revenue records has not been recognised except where
such person seeks declaration by filing a suit under section 229-B of the Act.
It is only by virtue of subsection (4-F) of section 122-B that the agricultural
labourer who fulfils the conditions given therein is not required to seek a
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declaration by filing a suit and can be admitted as "Bhumidhar with non-
transferable rights" under section 195.

26. Thus, from a reading of the provisions of section 122-B in its entirety, it
is clear that sub-section (4-F) is not a provision for seeking declaration of
the rights of a person who is in occupation of the Gaon-Sabha land for
declaring him as "Bhumidhar with nontransferable rights". In fact, it is a
right to defend, if such a person is to be evicted or dispossessed from the
land of Gaon-Sabha in an appropriate provision under the Act. Thus, the
occupant as described in sub-section (4-F), who is sought to be evicted from
the Gaon-Sabha land, would have a right to plead and establish that since
his possession has continued since before the cut-off date, rights had
precipitated in his favour and he is a Bhumidhar of the land with non-
transferable rights, if such plea is raised the same would be considered by
the authority concerned before evicting that person.

27. The right of defence given under the said provision to an Agricultural
labourer belonging to Scheduled Caste/Scheduled Tribe cannot be taken as
a right of seeking declaration under the aforesaid provisions. Meaning
thereby, section 122-B (4-F) cannot be taken recourse for recording entry in
the 'Khatauni"."

12. Relevant para of the judgment passed in Special Appeal no.479 of

2015 (Sushila and another vs State of U.P. and others) reads as under:-

"Sub-section (4F) of Section 122B has been construed and interpreted in a
judgment of the Hon'ble Supreme Court in Manorey alias Manohar vs.
Board of Revenue (U.P.) and Ors.3. The Supreme Court held that sub-
section (4F) carves out an exception from the provisions of sub-sections (1),
(2) & (3) under which a procedure for eviction of unauthorized occupants of
land vested in the Gram Sabha is provided. The exception which is carved
out by sub-section (4F) is in favour of agricultural labourers belonging to
Scheduled Castes and Schedule Tribes having land below the stipulated
ceiling of 3.125 acres. Where the conditions of sub-section (4F) are fulfilled,
the legislature has provided that no action to evict such person shall be
taken and he shall be deemed to have been admitted as Bhumidhar with non
transferable rights over the land.

The Supreme Court has held thus:

"8. First, the endeavour should be to analyze and identify the nature of the
right or protection conferred by sub-section (4F) of Section 122-B. Sub-
sections (1) to (3) and the ancillary provisions upto sub-section (4E) deal
inter alia, with the procedure for eviction of unauthorized occupants of land
vested in Gaon Sabha. Sub-section (4F) carves out an exception in favour of
an agricultural labourer belonging to a Scheduled Caste or Scheduled Tribe
having land below the ceiling of 3.125 acres. Irrespective of the
circumstances in which such eligible person occupied the land vested in
Gaon Sabha (other than the land mentioned in Section 132), no action to
evict him shall be taken and moreover, he shall be deemed to have been
admitted as a Bhumidhar with non transferable rights over the land,
provided he satisfies the conditions specified in the sub-section. According to
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the findings of the Sub-Divisional Officer as well as the appellate authority,
the appellant does satisfy the conditions. If so, two legal consequences
follow. Such occupant of the land shall not be evicted by taking recourse to
sub-section (1) to (3) of Section 122B. It means that the occupant of the land
who satisfies the conditions under sub-section (4F) is entitled to safeguard
his possession as against the Gaon Sabha. The second and more important
right which sub-section (4F) confers on him is that he is endowed with the
rights of a Bhumidhar with no-transferable rights. The deeming provision
has been specifically enacted as a measure of agrarian reform, with a thrust
on socio-economic justice. The statutorily conferred right of Bhumidhar with
non-transferable rights finds its echo in clause (b) of Section 131. Any
person who acquires the rights of Bhumidhar under or in accordance with
the provisions of the Act, is recognized under Section 131 as falling within
the class of Bhumidhar. The right acquired or accrued under sub-section
(4F) is one such right that falls within the purview of Section 131(b)."

The Supreme Court also held that sub-section (4F) is not merely a shield to
protect the possession of a person who fulfills the conditions in sub-section
(4F) but it also confers a positive right of being recognized as Bhumidhar on
the occupant satisfying the conditions and criteria laid down in the sub-
section.

The Supreme Court has held thus:

"Thus, sub-section (4F) of Section 122-B not merely provides a shield to
protect the possession as opined by the High Court, but it also confers a
positive right of Bhumidhar on the occupant of the land satisfying the
criteria laid down in that sub-Section. ...When once the deeming provision
unequivocally provides for the admission of the person satisfying the
requisite criteria laid down in the provision as Bhumidhar with non-
transferable rights under Section 195, full effect must be given to it. Section
195 lays down that the Land Management Committee, with the previous
approval of the Assistant Collector in-charge of the Sub Division, shall have
the right to admit any person as Bhumidhar with non-transferable rights to
any vacant land (other than the land falling under Section 132) vested in the
Gaon Sabha. Section 198 prescribes "the order of preference in admitting
persons to land under Sections 195 and 197". The last part of sub-section
(4F) of Section 122-B confers by a statutory fiction the status of Bhumidhar
with non-transferable rights on the eligible occupant of the land as if he has
been admitted as such under Section 195. In substance and in effect, the
deeming provision declares that the statutorily recognized Bhumidhar
should be as good as a person admitted to Bhumidhari rights under Section
195 read with other provisions. In a way, sub-section (4F) supplements
Section 195 by specifically granting the same benefit to a person coming
within the protective umbrella of that sub-section. The need to approach the
Gaon Sabha under Section 195 read with Section 198 is obviated by the
deeming provision contained in sub-section (4F). We find no warrant to
constrict the scope of deeming provision.""

13. Relevant para of the judgment passed in Writ-C no.129 of 2013

(Brahmanand and others vs State of U.P. and others) reads as under:-



"9. From the bare reading of the aforesaid provisions it is quite explicit that
the intendment of the legislature in incorporating said provision was to
automatically conferred the rights in respect of the category of lessees who
had the possession as on 30th June, 1985 and, therefore, if the tenure holder
was living on said date, he would have automatically become entitled to the
said benefit. Merely because necessary application has come to be made at a
later point of time and tenure holder died leaving behind heirs, the said
claim cannot be denied on the ground that on the date application had been
moved the original tenure holder had died and that land later on came
within territorial of the municipality or Nagar Nigam. The provision clearly
indicates that one who was in possession of the land on the relevant date, the
land stood settled with the said person conferring upon him with the status
of bhumidhar with non-transferable and mere application would have only
resulted in necessary correction in the revenue records. So, even if the
application is subsequently moved, it cannot be said that the rights would
accrue only on the date of the application and in case if the tenure holder
died subsequently his heirs shall be denied benefits. The right to the tenure
holder accrued in the year 1985 itself as per the provision and subsequent
death of the tenure holder would automatically result in the succession of his
heirs and right would automatically get transferred to the successors and it
cannot be said that the bhumidhari rights even in the category of non
transferable rights are not subject to succession and, therefore, in my
considered opinion the Sub-Divisional Magistrate manifestly erred in
rejecting the application on the ground that the heirs would not have been
permitted to step into the shoes to claim rights under the relevant provision
of law.

10. Besides above, once the Additional Commissioner had remitted the
matter with clear obsrvation in the order of remand that the claim would not
be denied on the ground that subsequently the land had got notified under
the Nagar Nigam under the U.P. Nagar Nigam Adhiniyam Act, 1959, it was
not open for the Sub-Divisional Magistrate to sit in appeal over the order of
the Additional Commssioner and thus, the Court is of definite opinion that
the authority has clearly exceeded its jurisdiction and authoritiy in making
such observation and, therefore, the order passed by the Sub-Divisional
Magistrate on that count also cannot be sustained.

11. So far the findings recorded by the Additional Commissioner in the
subsequent revision is concerned, as I have already held hereinabove that
rights would not get changed merely because the land has subseqgently been
notified as within the territorial limits of Nagar Nigam Meerut, if the tenure
holder was in possession on the cut of date i.e. 30th June, 1985. In my above
observation and the view taken by me, I am supported by the judgment of the
Apex Court in the case of Manorey v. Board of Revenue 2003 (5) SCC 521,
wherein the Supreme Court while dealing with the said provision and its
application, vide paragraph 9 of the judgment has held thus:-

"9. Thus, sub-Section (4F) of Section 122B not merely provides a shield to
protect the possession as opined by the High Court, but it also confers a
positive right of Bhumidhar on the occupant of the land satisfying the
criteria laid down in that sub-Section. Notwithstanding the clear language
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in which the deeming provision is couched and the ameliorative purpose of
the legislation, the learned single Judge of the High Court had taken the
view in Ramdin Vs. Board of Revenue (supra) (followed by the same learned
Judge in the instant case) that the Bhumidhari rights of the occupant
contemplated by sub-Section (4F) can only blossom out when there is a
specific allotment order by the Land Management Committee under Section
198. According to the High Court, the deeming provision contained in sub-
Section (4F) cannot be overstretched to supersede the other provisions in the
Act dealing specifically with the creation of the right of Bhumidhar. In other
words, the view of the High Court was that a person covered by the
beneficial provision contained in sub-Section (4F) will have to still go
through the process of allotment under Section 198 even though he is not
liable for eviction. As a corollary to this view, it was held that the occupant
was not entitled to seek correction of revenue records, even if his case falls
under sub-Section (4F) of Section 122B. We hold that the view of the High
Court is clearly unsustainable. It amounts to ignoring the effect of a
deeming provision enacted with a definite social purpose. When once the
deeming provision unequivocally provides for the admission of the person
satisfying the requisite criteria laid down in the provision as Bhumidhar
with non-transferable rights under Section 195, full effect must be given to
it. Section 195 lays down that the Land Management Committee, with the
previous approval of the Assistant Collector in-charge of the Sub Division,
shall have the right to admit any person as Bhumidhar with non-transferable
rights to any vacant land (other than the land falling under Section 132)
vested in the Gaon Sabha. Section 198 prescribes "the order of preference in
admitting persons to land under Sections 195 and 197". The last part of sub-
Section (4F) of Section 122B confers by a statutory fiction the status of
Bhumidhar with non transferable rights on the eligible occupant of the land
as if he has been admitted as such under Section 195. In substance and in
effect, the deeming provision declares that the statutorily recognized
Bhumidhar should be as good as a person admitted to Bhumidhari rights
under Section 195 read with other provisions. In a way, sub-Section (4F)
supplements Section 195 by specifically granting the same benefit to a
person coming within the protective umbrella of that sub-Section. The need
to approach the Gaon Sabha under Section 195 read with Section 198 is
obviated by the deeming provision contained in sub-Section (4F). We find no
warrant to constrict the scope of deeming provision. That being the legal
position, there is no bar against an application being made by the eligible
person coming within the four corners of sub-Section (4F) to effect
necessary changes in the revenue record. When once the claim of the
applicant is accepted, it is the bounden duty of the concerned revenue
authorities to make necessary entries in revenue records to give effect to the
statutory mandate. The obligation to do so arises by necessary implication
by reason of the statutory right vested in the person coming within the ambit
of sub-Section (4F). The lack of specific provision for making an application
under the Act is no ground to dismiss the application as not maintainable.
The revenue records should naturally fall in line with the rights statutorily
recognized. The Sub-Divisional Officer was therefore within his rights to
allow the application and direct the correction of the records. The Board of
Revenue and the High Court should not have set aside that order. The fact
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that the Land Management Committee of Gaon Sabha had created lease
hold rights in favour of the respondents herein is of no consequence. Such
lease, in the face of the statutory right of the appellant, is nonest in the eye
of law and is liable to be ignored."

14. From the aforesaid, it is apparent that Section 122-B(4-F) of the Act of 1950
is a beneficial and deeming provision enacted with a definite social purpose and
this deeming provision unequivocally provides for the admission of the person
satisfying the requisite criteria laid down in the provision as Bhumidhar with
non-transferable rights under the Act of 1995 and full effect must be given to it
and this provision as per the Hon'ble Apex Court is not a mere shield to protect
the possession of a person who fulfills the conditions indicated in sub-section
(4-F) but also confers positive right of being recognized as Bhumidhar or
occupant satisfying the condition /criteria provided under the Act of 1950 and
further, this provision provides rights to defend, if such person is to be evicted or

dispossessed from the land of Gaon Sabha.

15. In view of the aforesaid, it is now to be considered the effect of rights
provided to an occupant of Gaon Sabha land under Section 122-B(4-F) of the
Act of 1950, after enforcement of Code of 2006, w.e.f. 11.02.2006 and on this
aspect, it would be relevant to consider Section 230 of the Code of 2006, which

reads as under:-

"230.Repeal.(1) The enactments specified in the First Schedule are hereby
repealed.

(2) Notwithstanding anything contained in sub-section (1), the repeal of such
enactments shall not affect-

(a) the continuance in force of any such enactment in the State of
Uttarakhand;

(b) the previous operation of any such enactment or anything duly done or
suffered there under; or

(c) any other enactment in which such enactment has been applied,
incorporated or referred to; or

(d) the validity, invalidity, effect or consequences of anything already done
or suffered, or any right, title or obligation or liability already acquired,
accrued or incurred (including, in particular, the vesting in the State of all
estates and the cessation of all rights, title and interest of all the
intermediaries therein), or any remedy or proceeding in respect thereof, or
any release or discharge of or from any debt, penalty, obligation, liability,
claim or demand, or any indemnity already granted or the proof of any past
act or thing; or (e) any principle or rule of law or established jurisdiction,
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form or course of pleading, practice or procedure or existing usage, custom,
privilege, restriction, exemption, office or appointment:

Provided that anything done or any action taken (including any rules,
manuals,assessments, appointments and transfers made, notifications,
summonses, notices,warrants, proclamation issued, powers conferred, leases
granted, boundary marks fixed, records of rights and other records prepared
or maintained, rights acquired or liabilities incurred) under any such
enactment shall, insofar as they are not inconsistent with the provisions of
this Code, be deemed to have been done or taken under the corresponding
provisions of this Code, and shall continue to be in force accordingly, unless
and until they are superseded by anything done or action taken under this
Code.

16. From a bare reading of above quoted provision, it is crystal clear that the

repeal of the Act of 1950 shall not affect any right acquired or accrued.

17. The case set up by the petitioner, in the instant case, is that in terms of
Section 122-B(4-F) of the Act of 1950, he had acquired the rights over part of
Gata No. 458/0.2960 Hect.

18. Upon conjoint reading of aforesaid, this Court is of the view that plea based
upon Section 122-B(4-F) of the Act of 1950 was available to the petitioner in
the proceedings instituted under Section 67 of the Code of 2006 and he has
rightly took the same.

19. Now the question is that as to whether the plea of the petitioner based upon
Section 122-B(4-F) of the Act of 1950 has rightly been considered by the
respondent nos.2 & 3 and for coming to the conclusion on this aspect, this
Court considered observations made in the impugned orders dated 05.02.2024
and 15.07.2023, quoted above, in the light of settled law on the benefit
provided under Section 122-B(4-F) of the Act of 1950 to an occupant of Gaon
Sabha land and upon due consideration, this Court is of the opinion that in
considering and rejecting the plea of the petitioner based upon Section 122-
B(4-F) of the Act of 1950, the respondent nos.2 and 3 erred in law and facts

both. It is for the following reasons:

(i) the respondent nos.2 and 3 have not considered the effect of Section 122-

B(4-F) of the Act of 1950 and Section 230 of the Code of 2006.
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(ii) the respondent nos.2 and 3 have not recorded any finding after considering
the period of possession pleaded by the petitioner and cut off date provided
under the relevant provisions i.e. Section 122-B(4-F) of the Act of 1950.

(iii) the respondent nos.2 and 3 have not recorded the finding after considering
the area i.e. 1.26 Hectares (3.125 acres) indicated under Section 122-B(4-F) of
the Act of 1950 and the area of the land of which the petitioner and his wife are

Bhumidhar with transferrable rights.

(iv) the respondent nos.2 and 3 have not recorded the findings, as required, on
the issue as to whether the petitioner fulfills the criteria to seek benefit of

Section 122-B(4-F) of the Act of 1950.

20. For the reasons aforesaid, this Court is of the view that the impugned orders
dated 05.02.2024 and 15.07.2023 passed by respondent nos.2 and 3,

respectively, are liable to be set-aside.

21. Accordingly, the petition is allowed. The impugned orders dated
05.02.2024 and 15.07.2023 passed by respondent nos.2 and 3, respectively, are
hereby set-aside. The matter is remanded back to respondent no.3-Tehsildar
(Nyayik), Mandal-Ayodhya, District- Barababki, Tehsil-Nawabganj to decide

the matter afresh, most expeditiously, strictly in accordance with law.

Order Date :- 19.3.2024
Harshita

High Court of Judicature at Allahabad,

Lucknow Bench



