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Neutral Citation No. - 2024:AHC-LKO:57694

Court No. - 13

Case :- APPLICATION U/S 482 No. - 660 of 2024
Applicant :- Brijesh Pal

Opposite Party :- State Of U.P. Thru. Prin. Secy. Home,
Lucknow And Another

Counsel for Applicant :- Smt. Nalini Prakash Jain
Counsel for Opposite Party :- G.A.

Hon'ble Saurabh Lavania.J.

1. Heard Smt. Nalini Prakash Jain, learned counsel for applicant

and Shri Ajay Kumar Srivastava, learned A.G.A. for State.

2. By means of the present application, the applicant has assailed
the pending criminal proceedings in Criminal Case No. 202 of 2020
arising out of Case Crime No. 155 of 2017, under Sections 364. 343, 452,
506, I.P.C. Police Station - Baskhari, District - Ambedkar Nagar pending
in the Court of Chief Judicial Magistrate, Ambedkar Nagar. The main

relief sought in the present application is extracted herein-under:-

"to quash the chargesheet dated 14.12.2019 and cognizance and
summoning order dated 18.01.2020 in respect of case crime no. 155 of
2017, under section 364. 343, 452, 506, L.P.C. police station Baskhari,
District Ambedkarnagar, alongwith entire criminal proceedings of the
criminal case no. 202 of 2020 as main accused has been acquitted as
the prosecution does not support the case in light of law laid down by
Hon'ble Court in the case of Anant Mishra's case as main accused has
been acquitted then the criminal proceedings against other accused
persons on same witness can not be sustained, in respect of case crime
No. 155 of 2017 police station Baskhari, District Ambedkarnagar
pending in the court of Chief Judicial Magistrate, Ambedkarnagar.
The petitioner further prays that this Hon'ble Court may be pleased to
direct the learned court below not to take any coercive measures
against the petitioner during pendency of the present case.
Furthermore the petitioner prays that this Hon'ble Court may be kind
enough to stay the proceedings of the Criminal case no. 202 of 2020
arising out of case crime no. 155 of 2017, under section 364, 343, 452,
506, LP.C. police station Baskhari, District Ambedkarnagar pending
in the court of Chief Judicial Magistrate, Ambedkarnagar, until final
disposal of the present petition, in the interest of justice."

3. Brief facts of the case are to the effect that an FIR registered as
Case Crime No. 155 of 2017 on 01.08.2017 by opposite party no.
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02/Shahabuddin making allegations against Balinder Yadav alias Lotu
Yadav S/o Manik Chandra Yadav, Brijesh Pal (applicant herein), Sechu
Pal and Pintu Yadav so as to attract offense under Sections 343, 365, 452,
506 L.P.C.

4. Incident, as per FIR, occurred on 24.07.2017 and according to
the FIR, co-accused Balinder Yadav alias Lotu Yadav with the help of the
applicant and other accused abducted one Sallahuddin, brother of the
informant/opposite party no. 2. The reason of abduction, as per the FIR,
was that persons against whom the allegations regarding abduction were
made in the FIR wants to know the whereabouts of one Mohd. Salim and

Poonam.

5. It would be apt to indicate that Mohd. Salim is the son of the

informant and Poonam 1is sister of Balinder Yadav alias Lotu Yadav.

6. After aforesaid the investigation was carried out by the
Investigating Officer (in short "[.O.") and upon completion of
investigation, the 1.O. submitted the charge-sheet No. 13 and thereafter
cognizance was taken in the light of the allegations levelled against
Balinder Yadav alias Lotu Yadav and thereafter, the case was committed
to the Court of Sessions where the same was registered as Session Trial
No. 74 of 2018 (State Vs. Balinder alias Lotu Yadav) and there the
charges were framed and upon denial of the same, the accused was put to
trial and in the trial to establish its case the prosecution examined two
main witnesses of the fact namely opposite party no. 2/Shahabuddin
(P.W.1) herein and Sallahuddin (P.W.2), who according to case set up by
the prosecution was abducted by co-accused Balinder Yadav alias Lotu

Yadav along with the applicant herein along with others.

7. Before the trial Court, Shahabuddin (P.W. 1) stated what was
indicated in the FIR.
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8. It would be apt to indicate that the FIR was lodged on the basis
of statement/information given by Sallahuddin (P.W. 2).

9. Sallahuddin (P.W.2), before the trial Court, was declared hostile
and thereafter, an opportunity was given to the prosecution to cross-
examine this witness and in the cross-examination by the prosecution,
nothing could be elicited against co-accused Balinder Yadav alias Lotu

Yadav and other accused including the applicant.

10. After conclusion of the evidence of prosecution. Before the co-
accused Balinder Yadav alias Lotu Yadav, questions were put in terms of
Section 313 Cr.P.C. in which co-accused Balinder Yadav alias Lotu

Yadav denied the story of the prosecution.

11. Trial Court, thereafter, considering the submissions made by
learned counsel for the parties and material available on record, passed
the judgment dated 17.02.2020 whereby acquitted the co-accused
Balinder Yadav alias Lotu Yadav for the offense under Sections 452, 343,
364, 365, 506 IPC. In this judgment, the trial Court observed that
prosecution has miserably failed to prove the case against the co-accused
Balinder Yadav alias Lotu Yadav beyond doubt, who in fact was the main

accused.

12. Relevant paras of the judgment is extracted herein-under:

"16. Ih T H TEGT HHYT Pl GAEA & TG GRIANAT & T
¥E 8] %67 & 13 Gl G Sl gey bl avh iAo wreft
Ge&I-2 Geagald qoed &1 sl deme & SgUR 9
GeTgal bl &1 HPRUl & g + 319+ el & Hre ety IHd
&Y 4 g % TSl 4 40/} arRa-vled of ST 91 UH g9 H
& W Y T & T H Ih HelgalT al P aeg

Galoq G183 &, alid S Fellgald & &% 4 &1 3Hgh 7 319 Tl
& el JAIT=N [BT | IF HellgalT & q&T geuT @ HIET &
T GRefeTT & I8 wqT 81 VET 8 35 WH S I8 PET & 15 98 arg)
THGHT & TSP FAT Pl T &, AT IqP g BT ASH &, TAl,
fORG T1eq &1 TSB! 7T I [T Bl TN & T . 9IG1 14T o
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a7 7E S T& 7T 81 SR 319 gey gesT & & e I8 I8 o
FET & Q71 24.7.2017 @I Id 4 2 §9 g5, TG YT H
golma} 9% g T1eq 7 F1id 775 I 3R], T T5a%, T79%
TR el Ier Grell §oreT e, 5 GIeT F fivg I I6d &R H g
PN STEvawH] Rarea Tfe I bIfdel T1S1 4 darax FelT a1 gar
I 781 Y ¥8 o i 7 & I WYY &¥TE, T §UENR], TT9%
SFHSHY TR H of T o

17. I @t & Greq & =g Rl & ¥uT &l veT 8 1 ud
GRT 319 JeT GesT § IURIh ST &7 &1 Tred I ¥ I gér
P B I Qg G by 3ifead, wiver! T 36 aréfl @)
geigls] giffa ¥+ deT I9e HldyeeT @ @l srgEid @il T,
foradl 3rgEla =TT &T & R gFTEed! @& T g R i I8
TUE 81 V8T & fb o9 ok areft & 39T 98 b avm & Qg forerr
T fEaH, Bioie] FRT Hidgzer @1 R, a 6 39T
qiag=eT & e H BET [ IHd IS HEIgelT 7 SHYHIV Fola¥
S FIg J1eq, §91T 9T, g UTeT 9 fovg I1eq @ faveg o1 Blaaret
5 U, TS, 3. &5f HNIIT T AT T8, §Wh! PRl I T8l 81 [Adas
7 IHPT PIS FIT T&T 11T 71 Fet—ax Jied IGP g T & § Fh
wreft 7% § YEaT § 9GiY g8 I8 Tl qar Wb & & Jeiay Jieq
PIT TT P PVl 81 g1 19611 ST 3ifeladhl, BIoer] T oF
Ik Greft @7 e Q9 GRT [ TR 99 I 3TFlT &NT 161
GooHo GR 31PE P T, Al I UGHN G- ¥ I PeT I35 Ie
fAdaes &l FF GNT F T P FaTT Tl AT o, [AdTd 7 FHET
I Y oG 1717 3GPT BIS BN T8 T&l 9T TepeT &1

18. O el & @i & GRIg gRefierT © I8 w¥ 81 veT & 5 3k
@relt @ gidgzer garg gl g7 Y Pl T 51T S G §RT 39!
gicgeeT 1 T, d FHH I PET [ I8 9 g & N H P T8
ST &1

19. 39 HPR T A1 FIEl -2 HeAgalT & SRIh arvid
I & GINGIT 37T P T A1 T oo o T8 T 8 VET & 135
Ik Greft gepvur b1 G F GEE J Plg BN T8l vEdr &, Gy &
Trer 39 T8 H IE o ¥UE & V6T & [ 3P Tl HHR B

7 319 TIf & GrY [AciepY Pblg ST FIRT T8l a7l b areft 7
39 G e & &1 WIeT H I8 ¥UE N Q7 13 faIdb 24.7.2017 Pl
TNl & STHYH 7 39 Gl & Fe FHP 8 H G X PIg I
sifaare 7&l faar o, 7 & 3% [ TR & ARTdier o 3k 7 & 9
¥PITl TSl J 37197 THTYY GVTE, T IHEN], UG IHSHY
TR & 7T ofT| I ETEfl & T1ET & T J 4 I8 HEAT FHIAT G §
f&5 SI9ISTT @I & IITHR I dIel P& SIGH FRT 3T
I & Fre [Qep 24.7.2017 bl SHD TR 4 T8 3fdaR PR §Y
AR fic &1 daRT & e TS F da7} o ST T 9Tl Ot g9 H
N T H BT H BT Tk Il @ RGN G & UMD B, Ol 1
SURIE afvia G & T4 5 & T7lT YT Fllev &1/ dAldT IhH
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Treft & T8 & THY IV 7 ol & ¥UF & V8T & [ I 31g
THT GIEY H YT 9 & HYE Pl I 1 SIS i AN
& T 4 & Plg gTfT 81 71 T 8 9fcd o F9IT 9 §RT I
giagzeT &1 T, G e TiayesT & 9isd 4 39 WE WY & I8 HE
13T 135 a8 9 gcT & IR 4 & T8l Tl &1 G [ddad Bl FIT
a7 I 4t =P fbar & @iy 81 iy IF off wyw fer & &5 gawur &
T § 3P g 7 PIS HIlHD! 3gH T I Gl & faeg
g9t BYRIT & 31T 78], D TE—E § I PIg PN 781 8/

20. &7 GRRRIGI H SuRik fAd=maNia 4 78 grar § & S@
SIS Gl GeqT-2 FeAlgal ol {1 9IS 9&l & BB
feg, il fa5 QUi qfvla 3I9arT @& TF ¢ 4 &, [ TN | Rar
HECq BT Tel & 3K T & IHD HET H IHHINTT 98 & BB Pl
PIS go7 fdo7 V&T 81 I WiEft & FIeT I I1IIITT 98 & HYE Bl
PIg o7 9T T&T &1 I wrefl @ TIeT H Ik GRT & 37T PING §Y
eI o SI9gh B1 Hieldar ¥E 781 81 %8l &1

21. G & G=g gRferT & I8 wuv 8 var & & gAraet! v
3T gg b av | e & & el & ot 7 g areft
T&IT-1 & W9 4 TEIgelT arsl gaeHT &l TWI@d 1337 7 &1 I
arsft & ey gewT @ W1y & TR GRefler & ¥UF & ¥ET & e
39 FX=T GTHT & e 4 I8 Bl & 135 IqPT TSI Hlo FeAH, TT
I 6T At O a15d, T RIS geaw, fe WY &
T 13918 1357 o 3R AT YGeYY G¥TE, T 9GN] H [N @
Hep H 379 Ul G & WY Y8l U1 I9el BicT 9Ig Wollgald
FH-BIR Flo Telg & v & FHMH R AT o, _aid
24.7. 2017 & VT 2 g7 IHP ¥Tg GAGaIT Bl ety 3% FAlg IId
o 99 dreft gorer ier, WY gieT g fovg 15 39d EY A §9 I}
STaRGYd! Raleaw e T1f9ar TSt # da1a e 1 Jlo Tofl &al
V&8 & T & 78] dl G 8T PR T Yeb &7 SR HeAgalT bl
Tt § da37% T H ARG -HIed YHAYR GVITE, T I, T8 a7
Hlo FeflH Y&l . & TTHT 4 §51 Ygd, 8] Yga @ 815 oAlgalT
& GIRT §R] 72 FeBTT ¥ 6 GF Glo HellT d D] SR Pl 3HgH
g 3wa> Greft T fAeTav Rarear @ §of U% Gag 7 Tavawd] wab1faa)
H §o7es% 9 [EIAT §TS] @ I G987 91 g4, 8] Ve Sore] TSt
g V& Hlex Giglaer Yeel | @Sl off, ¥HIer mel @ 9w g7 Hlo
AT Bl FAN B Flel TSt F darr =T 3N S9! gl T 3%
fe=1T wemrfaar + & off, qicier St 7 4 ST da9 Iwer T Glo el
Pl ABY Tl T Foirax I FAlg 7 FpIGar 7 dary v FHar Flew
HIgIdbeT Y FeTlgalT &l d01v v 4 I8 PePpY K &7, [ afe
faredl & BI q7T FAT3T, T GEERT T GFER TRAR &1 8T 7 & 3%
&1 T Gl 78] Tl SHPT T3 HeAlgalT ofd &% ggay al &y &l
THBRI 3 1397, & FG U a5qd 4 g Bl ffEd gar kR
&b pIg Prfare] 7e 5/ SHD 15 IHT U CISYYRT TEvR Il
27.7.2017 Pl Glei 3refigen, 3FSax TK & I Tegd 153, Ih
TEN GFTael] d JUT GeRIT 4 37/3 & O <GHY I Tréft 7 PET [
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S G¥ IHPT [F9ITH1 ST ST §3T & [oI I FHIOT [, I
97 GFIae 4 559 #-1 & Ih HreH-97 & & 915 39D RUlc o
H feiE! Tt SGd GF Gl BT TS G 9T 8] gl &, TTH % faT
goi~e¥ G g Ired 1 ek 987 off,  FIIY SifHgh Joi~a} I g
Jeq I §F & G1e g IFh! Gol @ arel g BN 15471

22, GFd GIEfl bl iG] I G& §IRT bl T 5T F9rd Gel GIRT
S @rell Bl giagesT d T, dl 319 HidgesT & qed H 39T BT
135 ITBT TSP TA1T 5T F G T1ed &l I I of T, a9 ° &R
g & I Db, FEH qraid T8l sidl of, a8 T8 o & fa
G4 &l P& YN & T &1 FHBT TSPT HeAlH, G4 &bl BEI PN V&
V8T & gHd] o THPR] I Tel &/ IHD TS FAgTIIT Pl TSA D
vy § GRT SeRT &1 ST I8 Yl PET & 3UERT & R H &7
ek 4 FeAlgal @ gal & G HIef1-95 1327 oT. oifebT a8l o7
Swd! Rulc 78T ferdd! 7=fl1 I 24 Jerrg @l qrefr-u7 13T o, i
G &7 9, I1E T8 81 24 GoAlg Pl & I 397 9 HeAlgalT @ I
& SFER T FHEN J Frefr-97 @41 911 SR S T I
T & 8 39T TIS HAGalT & T B HTAR I &, d IHD
YIS WeAlgelT o o, dET & 9w HrefAr-u fear Ik dwr & g
121 &1 31T 718 i BT fab dAEYIR H b YTE Helgal 7 T [orEarr
o, 8 I 37T I1 &1 &, I9HT T & g7 bl &1 39 Hiage.
& Geg o IFT I8 ol el [ IHD HEH PIg gcT T8l ach of,
ST I T & T J PBIg TpN] T8 &1 FHBT I NN o
7 17T o, It I HTE Felgal 7 I o, I8 §A IH 13T &1
RIRITeTT H SIToT ¥ Y8t oIl §T <7 o, I8 HeAlgalT @ ded ¥ fedT
o7

23. 39 UPR Ih Gt & qied & Ty [H97 T JoqiaT & I8
YU &l VeT & & Sk Tt Hawur &7 are §HeHT &, I9ar GINT &1 gled
7efiein, ST TN Bl HIfAT-UF [RaT T o, fored STER g%
g o F Treifaeh] oof g &/ I HIell @b e gee Uq HidyeeT
& TIET & THIGT ST & [T T oiebd He G% I8 7o 4T &
YET & 135 S 31U+ G TET & e P, 39 HidgeeT @ aed o
FIg el TE 157 &1 ISP G g7 Uq TIAgesT @ qed & TRIw
aRefler & T 1 ¥9E &I V&7 & [ IH Fegd Hp¥ H BIRG &Y [
o} geTIT & IR H PIS TN TE] &1 IHT 39T & GT6T & BT
S o 16T 1397 &, I8 AT Wil HE-2 3T qIg HAGET
& oI & TR 7 [T 8, ST WoalgalT o 9 g, 3T & 39T
I 13471 &1 Freifadl feiar & e § off 9w I8 Pl 8 1
qreifael fore 8 e T TR H Hergald 7 I [iEar 8 S
SwD! BN T&] &, 3relT Ih arel P HreifEdl 7 afviq gfdfear
Trs=er 4 ot PIS TP T8 &1 39 GEe § 31 TV g¥ F 39T
G T~ 2 FeAgald & Fed T Al IS P FHIAT Gr &
I ST Tl FE-2 Helgal, I el g1 el
gabcHT BT BT TS &1 Ih Hellgald & a1 & & STER G¥ I
SIS refl -1 | e [Q7 &1 I HergalT SHIorT el
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G2 7 3797 G F IfIGITT G & HYH PT BIs THYT T8 15T
&1 3 Ty g e & a5 ot i BT TE 13597 8, dled 3T
& g5 &1 &1 76 H I8 FE PN 1397 & 1 FH¥T & SAGH 7 3T
TIfelar @ el [AciaN 9 §Y 3 FRT-Yie bl gl @ Gre B I8
fida 71 137 3k 7 & I TSl 7 darv @El o Tl 39T FIET H
I RIS HIEf GeT-2 HeAgald 4 T8 d PE o] & [ I
TpvUl bl geTT & g% F dlg BN T8 &1 Ih g areft
G&IT-2 TAGalT & & a7 & STER G 9o el Fer-1
TEIGENT 7 THE =T TIET 1337 & 37K HHeur § Tavie 1ar ST
PET &1 il o STHIISTT el FeT 2 HellgalT 319+ T+ Hiey
& IS ger & FeE BT Blg FHT T8l fbr & 37l 7 8 e &
IR 7 DIZ THBRI G &/ I HBR & ¥4 & 13 S0l arell
TET-1 JIEGalT 4 ¥9d: 397 THDN & AR PIg H P 397
a1 # &l a7 & qled 39 miayesT @ WIsT 4 ¥UE WY & HET &
1a5 I57a5 T PIE cT T8 et of, WAy geT & TFE 3 39 PIg
TBRT TEl &1 Ih HgrerT wrell GeEr-1 JgaT & 91gd g%
3T [T ST, I IH I8 ¥9E & 8T & [ I wiE gl @&
SITYIR G H1& 137 &, I fhiId &Y & Habvvl H BIRT §Y FecpH
& IR 4 B THBER T& & IGD GIET BT IR AT @il
W] 2 HellgalT GRT gcien @& % H §arIT ST &1 S STl
Tl TR 2 HeATgalT 39 T W& 7 al 379 &1 &1 81 &l
1T BT Pls FHT 157 & 3R T & vy & FEE H BIRT §Y
g 4 [a5¥] TebI] @1 STHSR] 814 &1 §T1T B8] & Jled Haheu §
PINT Y GcIepd & SHsIar Tifex Pl &1 g7 GREfdal 4 IuRIh
fadz=raRia 4 I8 giar § 1 9 SiHIT -1 7 gA-gars
TR G~ ST7Yia & &Y 4 3197 0T GesT 4 BT 1547 &, [SiaanT Hig
g7 99d Hidgeer & Wigg § T8 &lar §1 37 gRrefagr g
SIS el HeEr-2 Gergald @ He §Y Hedp & dR I
wiEft 1 e [l o HeprR # WRE H8ed PT T8l &1 AZHR I
arEflt & TrE | o NI 9& & FTIH P, Il [F FURIE arid
ST & T 4 & PIg §oT 78] 14T Va7 &/

24, Ih GEE H GAGeA & GG GReferT & ¥UE & vEr & &
GAEA X SN & H avw F Sifgaia ai@al i sl F
IS @Telt G&IT-3 & WU 4 Plo T T Bl GeT 1T T &/
Ih Gl 7 FBRU F &5 55 HreifHh! geef a2 aor oWl uRyeT H
FIRTHT gHeHT Sodlo waef #-3 @l @ifdT 137 &1 AT w9 & 3H
aréfl @ F1&T H STHIITT & @ IURIH qivid Hered Qe Fiaa
& afd g9 w4 4 I8 e HIHT UIaT § 1 FRVT @7 ds]
HGHT TN el TEaT-1 TEIgelT & I 7 dEvK HGdf H-1
gleie Siefigen, Sr9SPY TR B QAT o, [Si¥ed TR TN I
3T arEfl GEr-3 7 % THodlgodRo Hqe H-2 T HH!
gaGHT Sflodlo Taef #-3 G 35T &1l S 3TfuarorT arefl Ger-1
It BT JABTFENT 7 3T T e H I§ T 157 & 135 areifiabhy
G 375 YT HATGeIT @ I @ TR G- [l o7 3R 9F T
H 379 YTg & ol @ STER ¥ &1 JTefAT-97 137 &, Sier 39 JariT

APPLICATION U/S 482 No. - 660 of 2024



Page No. 8

o, 3T IGH [RaT I gl @rEl wer-1 JEgET 4 39
HIqy=eT & H1e 4 T&] db BE [ deviv 4 IHd TS HellgalT 4
foregarr o, S Jie T8 8 SWd N § 99T YIg 81 §aT Gahdll &,
3reifa I AT el TET-1 JIEgEIT Bl davR Hedf #-1 7
gfuia giafsal & Gr=¢ 5 Pis S 8 78 81 39 I8 ot eqfaa 8
V&7 & &5 Sl wrefl Gedr-1 TEIgET §RT Tl faar &g
TevI fear & T8 T, Fife gfe Teviv F aftfq gfiftar Swd gy
faarft it sicfl. @t 99 gr—e § I @igft @ BNt sl oifeT
9% giad Ih @it 7 BIg o TRarT T 379 Gy H T8 57 8,
gich T8 U & 135 TEVIN H ISP HTg FelgalT 7 T [T o, §6d
Tre=er 4 pIg TP I Tl 8, $9F GEe H plg Y 1T BT UTS
&1 5T FepdT 81 SR T G- 2 WeAgald YAract W) geead
& I Ih AT el TeT-1 UEgEIT BT TS &1 IR el
&2 o JepRUT 5 PING §Y FCTIHH Bl 1) a8 H §=PIX 157 & 3R
g2T & R F el TN bl STBRT T81 81 1 51T Pl 8, I Tréft
gegiel 8 T 81 UH g 7 Swih d°T & wifedl & arey o
reifaeht 5 afviaq gfaftar 1 wegar g¥t ave & @iever gt o W&t &1 &7
Tg gRIFIIaTr 9 S srfgiorT wieft weer-3 & qieg & qreqH o
HIIT §Y SURIh alvla Feteier @1ed] &1+l aeyar g3l ave | dieee &
o7 V81 81 37 Ik wiélt & q1g & Yt Sf9aIGT ger & Hed bl ol
1 SUNIR afvla 3If9aIT & Gea=¢7 4 &, I3 0T 78] 1307 V&7 &8/

XXXXXXXX

48, ¥ PR IYRIH [AdaIovI~T 4 I8 qIcl & 1a 3ifaerorT gér dl
TVE TG 12 T SURID T ARG §q Teledie Tre & Javor
H PINT gV eI 4 Havul @ 3G bl [Bd! H GBR H Bl
Glctear 781 grfl Sl 81 §9 HebR 4 I8 I § 1 sIHalerT g,
ITIGH Jorax T Flig T1GT @ g YRAIT GUE FiaaT bl &GRT 452,
gINT 343, §RT 364, €T 365 U9 €T 506 & 37T afvid U+
3IGRTE & SITHIT Bl TLE H TR GIET Y 7 o) a8 & T V6T &/
TGTAR 4 319 Bl FURIH qividq FUSH1T STURTE @ STHIFT H &
& 379 H 1Y Fh &I BT 3P 91T &

i<
SIIgH Fei=e¥ 3% &ig I1eq Bl YR U FiadT i &IRT &RT 343,
gINT 364, €T 365 U9 &N 506 & 3ifET qlvid qUSH1T 3UTe &
STl &GI8 & 91T H SITTGH [T STIeiT &1
Tegd TR H 3Hgd GTHMT UY & 6D -G § STHATTH
farvwe 13 STt & aerm aiayail @l S qrideal | SHIfET 15T ST
gl
&INT 437-A GoFoHo PT JFYIer AT bl ST |"

13. In the aforesaid background of the case, learned counsel for the
applicant while pressing the present application seeking main relief,

quoted above, stated that against the applicant the Charge Sheet No. 13A
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was filed and despite this no fruitful purpose would be served in
permitting the criminal proceedings to continue before the trial Court as
before the trial Court in the Session Trial No. 74 of 2018 (State Vs.
Balinder alias Lotu Yadav), Sallahuddin (P.W.2), alleged to be abducted
by co-accused Balinder Yadav alias Lotu Yadav along with other
including the applicant and therefore an FIR was lodged by Shahabuddin
(P.W.1), has not supported the case of prosecution. According to
Sallahuddin (P.W.2), he was not abducted and therefore, he (P.W.2) was
declared hostile and in this view of the matter the prosecution was
permitted to cross-examine P.W.2 and thereafter in cross-examination
also by the prosecution nothing could be elicited against Balinder Yadav
alias Lotu Yadav S/o Manik Chandra Yadav, Brijesh Pal (applicant
herein), Sechu Pal and Pintu Yadav.

14. In support of his submission, learned counsel for the applicant
placed reliance on the judgment of the Coordinate Bench of this Court
passed in Application Under Section 482 No.1325 of 2021, (Anant
Mishra @ Amit Mishra @ Surya Prakash Mishra vs. State of U.P.

and Another). The same reads as under:-

"Heard learned counsel for petitioner, learned State and perused the
material available on record.

By means of this petition under Section 482 Cr.P.C. the petitioner has
sought following reliefs.-

"Wherefore it is most respectfully prayed that this Hon'ble Court may
graciously be pleased to quash the impugned charge sheet no. 02 of
2018 dated 4.12.2018 submitted by the police relating to Case Crime
No. 372 of 2016, under Section 364- A/34 IPC, Police Station
Lambhuwa, District Sultanpur against the petitioner and summoning
order dated 18.01.2019 passed by learned Chief Judicial Magistrate,
Court No. 16, Sultanpur in Criminal Case No. 141 of 2019 (State of
U.P. Vs. Anand Deep Dubey and others) and the entire proceedings of
aforesaid case may also be quashed."”

Brief facts giving rise to the present petition are that opposite party

no. 2 - Matadeen lodged an FIR on 08.10.2016 against the unknown
persons bearing Case Crime No. 372 of 2016 under Section 364 IPC,
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Police Station Lambhuwa, District Sultanpur with the allegation that
some unknown accused abducted his brother Sikander. During
investigation, the name of five persons, namely, Jitendra Pandey alias
Chintu, Jitenra Pathak, Dharam Raj Nishad, Anand Deep Dubey alias
Ashu Deubey and Anan Mishra (present applicant) came into light.
Thereafter the police submitted charge sheet against Jitendra Pandey,
Jitendra Pathak and Dharam Raj Nishad and they were arrested. The
trial against three persons were commenced before the learned
Additional District Judge Court No. 3 Sultanpur vide Sessions Trial
No. 111 of 2017 in which statement of PW-1 complainant Matadeen
was recorded on 06.03.2018.

Learned counsel for petitioner has submitted that in this case three
witnesses were examined. PW-1 Matadeen is the first informant,
brother of the abductee has not supported the prosecution case. PW-2
Monu alias Dilip Kumar, who is niece of abductee, has clearly stated
that no one had called him on mobile phone for ransom of
Rs.25,00,000/- and he also did not support the prosecution case. PW-3
is the abductee Sikander. He also did not support the prosecution case.
He clearly stated that nobody abducted him nor any ransom was
demanded. Thus PW-3 has also not supported the case of the
prosecution. Therefore, all the three accused persons were exonerated
of the charges levelled against them under Section 364-A IPC and they
have been acquitted by learned Illrd Additional Sessions Judge,
Sultanpur vide order dated 28.09.2018.

Further submission of learned counsel for petitioner is that after
passing the judgment of trial court dated 28.09.2018, this fact was
within the knowledge of Investigating Olfficer but the Investigating
Officer intentionally filed charge sheet on 24.12.2018 before the court
concerned ignoring the judgment passed by trial court dated
28.09.2018.

It is further submitted that since the witnesses were examined in
Sessions Trial No. 111 of 2017 and they did not support the
prosecution case, so it will be futile exercise to face the trial. In
support of his submission. learned counsel for petitioner has relied
upon a judgment of this Court in the case of Diwan Singh Vs. State
reported in 1964 Lawsuit (All) 182, in that case also the accused were
discharged on the ground of acquittal of co-accused, which are having
the similar allegation and same prosecution witnesses.

Learned counsel for petitioner has submitted that in the case of Diwan
Singh (supra) it was held that if the allegation and witnesses are same
and after examination of witnesses one accused is acquitted, then
other co-accused can be punished or not. this Court has clearly held
that under such circumstances the conviction of co-accused cannot be
sustained.

Learned AGA for the State has opposed the prayer made by learned

counsel for the applicants, but could not dispute the fact of acquittal of
other co-accused persons.

APPLICATION U/S 482 No. - 660 of 2024



Page No. 11

I have considered the rival submissions made by learned counsel for
the parties, perused the record and the judgements relied upon by
learned counsel for the applicant.

In the matter of Diwan Singh (Supra). this was the issue that if
allegation & witnesses are same and after examination of witnesses
one accused is acquitted, then other co-accused can be punished or
not. This Court has clearly held that under such circumstances the
conviction of co-accused cannot be sustained.

Relevant paragraph Nos. 4. 5 & 6 of the judement of Diwan Singh
(supra) are quoted hereinbelow.-

"4. Learned counsel for the applicant has argued that both Manohar
and the applicant were arrested together, searched together and as a
single recovery list was prepared about the articles alleged to have
been recovered from them and as the same witnesses were examined.
by the prosecution in both the trials before the Magistrate, it will be
incongruous to convict one of them on the basis of the same evidence
and to acquit the other. I find force in this contention,

5. The judgment of the learned Sessions Judge in Criminal Appeal No.
262 of 1963 setting aside the conviction and sentence of Manoliar was
not challenged by the State by filing an appeal and, as such, has
become final. It is no doubt true that the learned Sessions fudge
acquitted Manohar on a technical ground because, in his opinion, "the
prosecution suffers from a patent infirmity creating reasonable doubt
regarding the identity of the alleged fire arms". He did not disbelieve
the evidence of the prosecution on facts. The reasoning given by the
learned Sessions Judge in acquitting Manohar is not very appealing
but the fact remains that Manohar who was arrested along with the
applicant on the same charge and against whom the same evidence
has been produced by the prosecution, has been acquitted, while the
appeal of the applicant against his conviction was dismissed by the
learned 1st Additional Sessions Judge of Etawah. In view of the
acquittal of Manohar on the same facts and on the same evidence
which has become absolute, it is not possible to maintain the
conviction of the applicant.

6. If two persons are prosecuted, though separately, under the same
charge for offences having been committed in the same transaction
and on the basis of the same evidence, and if one of them is acquitted
for whatever may be the reason and the other is convicted, then it will
create _an _anamalous position in law and is likely to shake the
confidence of the people in the administration of justice. Justice is not
only to be done but also seem to be done. Therefore, I am clearly of
opinion that as has been held in the case of Pritam Singh v. State of
Punjab. (S) AIR 1956 SC 415, the principle of stare decisis will apply
in_the present case and the applicant's conviction cannot be
sustained. "

After going through the judgements relied by learned counsel for the
applicant, it is very much clear that Court has held that considering
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the testimony of witnesses. if one accused is acquitted. no criminal
proceeding can be sustained against co- accused on the same set of
witnesses and in the present case too. there is no separate witness and
on the basis of testimony of same prosecution witnesses, main accused
was acquitted by the court below. Whenever there is no prospect of the
case ending in conviction, valuable time of court should not be wasted
for holding trial only for the purpose of completing the procedure to
pronounce the conclusion on future date. Therefore, criminal
proceeding cannot be permitted to continue against the applicant.

Therefore, under such facts and circumstances of the case as well as
law laid down by the Apex Court, criminal proceeding against the
applicants in Criminal Case No. 141 of 2019 (State of U.P. Vs. Anand
Deep Dubey and others), arising out of Case Crime No. 372 of 2016,
under Section 364-A4/34 IPC, Police Station Lambhuwa, District
Sultanpur cannot be sustained and is hereby quashed.

With the aforesaid observation/direction, this petition under Section

482 Cr.PC. is allowed.

Office is directed to communicate this order to the trial court
concerned for necessary action and compliance."

15. Reliance has also been placed on the judgment of this Court
passed in Application under Section 482 No.17127 of 2006, (Smt.
Jaitoon And Others vs. State of U.P. and Another). The same reads as

under:-

"Heard learned counsel for the applicants and learned AGA for State.
No one appeared on behalf of opposite party no. 2 nor any counter
affidavit has been filed on his behalf.

The present application has been filed with a prayer to quash the
entire proceeding of S.T. No. 48-A of 1990 (State Vs. Irshad and
others), under section 302 ILPC. PS. Bhawan, District
Muzaffarnagar, pending in the court of A.D.J.-1V, Muzaffarnagar.
At the very outset, learned counsel for the applicants submits that
applicant no. 1 died, therefore, this application may be abated against
applicant no. 1.

Accordingly, the present application is abated against applicant no. 1.

Learned counsel for the applicants submitted that one FIR dated
16.9.1989 has been lodged against Abdul Razzak, which was
registered as case crime no. 102 of 1989, under section 302 I.P.C. He
further submitted that after completion of investigation, Investigating
Officer submitted charge sheet against named accused Abdul Razzak
on 22.10.1989. During the course of trial, statement of opposite party
no. 2 was recorded on 8.6.1990 as prosecution witness and thereaffter,
he has moved an application dated 22.6.1990 before trial court under
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section 319 Cr.P.C. for summoning the applicant as accused for
prosecution along with main accused. Thereafter, court below vide
order dated 8.2.1991 has summoned the applicant along with other
co-accused for trial under section 319 CrP.C. Pursuant to the
summoning order dated 8.2.1991, S.T. No. 48-A of 1990 (State Vs.
Irshad and others) was also started against the applicants. He further
submitted that trial of main accused Abdul Razzak was already
running as S.T. No. 48 of 1990 and ultimately, he was acquitted by the
court below vide order dated 30.8.1996 and against the said
judgement and order of acquittal dated 30.8.1996, no appeal has been
filed either by private respondent or by State._He further submitted
that as per settled provision of law, if the allegation and prosecution
witnesses are same and co-accused are acquitted on the basis of
testimony of the same prosecution witnesses, applicant may also be
discharged and he cannot be punished. In support of his contention, he
has placed reliance upon the judgments of this Court in the cases of
Diwan Singh vs. State reported in 1964 Lawsuit (All) 182, D.K.
Agarwal Vs. State of U.P decided on 15.9.2016, Aagoshe Iram vs.
State of U.P._ & Another reported in 2017 Lawsuit (All) 1546 and
Pradeep Kumar Tank Vs. State of U.P._and another decided on
29.03.2019 in Criminal Misc. Application No. 10015 of 2006 in which
criminal proceeding was quashed and accused were discharged on the
ground of acquittal of co-accused, which are having the same
allegation and same prosecution witnesses.

He also placed reliance upon the judgments of this Court passed in
Criminal Misc. Application Nos. 5779 of 1999, (Begum & Others vs.
State of UP_& Ors) decided on 15.07.2005. 13760 of 2005 (Zahrun
Nisa vs. State of UP_& Ors) decided on 22.09.2005 and 15521 of
2005 (Darshan Singh and Ors vs. State of U.P) decided on 24.10.2005
in_ which too, Court has quashed the criminal proceedings on the
ground of acquittal of co-accused on the same set of witnesses. Lastly,
he submitted that under such set of fact as well as settled provisions of
law, criminal proceeding may also be quashed against the applicants.

Learned AGA for the State has opposed the prayer made by learned
counsel for the applicants, but could not dispute the fact of acquittal of
main accused, Abdul Razzak and non filing of appeal by State and
legal proposition of law.

I have considered the rival submissions made by learned counsel for
the parties, perused the record, judgement and order of acquittal dated
30.8.1996 and the judgements relied upon by learned counsel for the
applicant.

In _the matter of Diwan Singh (Supra). this was the issue that if
allegation & witnesses are same and after examination of witnesses
one accused is acquitted, then other co-accused can be punished or
not. This Court has clearly held that under such circumstances the
conviction of co-accused cannot be sustained.

Relevant paragraph Nos. 4, 5 & 6 of the judgment of Diwan Singh
(supra) are quoted hereinbelow:-
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"4. Learned counsel for the applicant has argued that both Manohar
and the applicant were arrested together, searched together and as a
single recovery list was prepared about the articles alleged to have
been recovered from them and as the same witnesses were examined
by the prosecution in both the trials before the Magistrate, it will be
incongruous to convict one of them on the basis of the same evidence
and to acquit the other. I find force in this contention,

5. The judgment of the learned Sessions Judge in Criminal Appeal No.
262 of 1963 setting aside the conviction and sentence of Manolior was
not challenged by the State by filing an appeal and, as such, has
become final. It is no doubt true that the learned Sessions fudge
acquitted Manohar on a technical ground because, in his opinion, "the
prosecution suffers from a patent infirmity creating reasonable doubt
regarding the identity of the alleged fire arms". He did not disbelieve
the evidence of the prosecution on facts. The reasoning given by the
learned Sessions Judge in acquitting Manohar is not very appealing
but the fact remains that Manohar who was arrested along with the
applicant on the same charge and against whom the same evidence
has been produced by the prosecution, has been acquitted, while the
appeal of the applicant against his conviction was dismissed by the
learned Ist Additional Sessions Judge of Etawah. In view of the
acquittal of Manohar on the same facts and on the same evidence
which has become absolute, it is not possible to maintain the
conviction of the applicant.

6. If two persons are prosecuted, though separately, under the same
charge for offences having been committed in the same transaction
and an the basis of the same evidence, and if one of them is acquitted
for whatever may be the reason and the other is convicted, then it will
create an anamalous position in law and is likely to shake the
confidence of the people in the administration of justice. Justice is not
only to be done but also seem to be done. Therefore, I am clearly of
opinion that as has been held in the case of Pritam Singh v. State of
Punjab. (S) AIR 1956 SC 415, the principle of stare decisis will apply
in the present case and the applicant's conviction cannot be
sustained."

Following the said judgments, in the matter of D.K. Agarwal, Aagoshe
Iram and Pradeep Kumar Tank (supra), this Court has quashed the
criminal proceedings against the co-accused. Not only this, on the
same ratio of law, this Court in the matter of Begum, Zahrun Nisa and
Darshan Singh (supra), criminal proceedings are quashed after
acquittal of co-accused.

After going through the judgements relied by learned counsel for the
applicant, it is very much clear that Court has held that considering
the testimony of witnesses, if one accused is acquitted, no criminal
proceeding can be sustained against co- accused on the same set of
witnesses and in the present case too, there is no separate witness and
on the basis of testimony of same prosecution witnesses, main accused
was acquitted by the court below, therefore, criminal proceeding
cannot be permitted to continue against the applicants.
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Therefore, under such facts and circumstances of the case as well as
law laid down by the Apex Court, criminal proceeding against the
applicants in S.T. No. 48-A of 1990 (State Vs. Irshad and others),
under section 302 LP.C., PS. Bhawan, District Muzaffarnagar,
pending in the court of A.D.J.-1V, Muzaffarnagar cannot be sustained
and is hereby quashed.

Accordingly, the application is allowed. No order as to costs."

16. Learned AGA for the State has opposed the prayer made by
learned counsel for the applicants, but could not dispute the facts
aforesaid including that co-accused Balinder Yadav alias Lotu Yadav has
already been acquitted vide judgment dated 17.02.2020 and the law

propounded in the judgments referred by the counsel for the applicant.

17. Based upon the short counter affidavit, learned counsel for the

opposite party no. 2 could not dispute the aforesaid facts.

18. Further based upon paragraph 7 of the short counter affidavit
which is extracted herein-under, he stated that the applicant does not

want to continue the proceedings.

"That the present applicant / complainant of this above case, don't
want to fight the case against the present petitioner because he lodged
an First Information Report only on the basis of Hinkhoj of Public, he
never seen any incident.”

19. On query being put, the Advocate appearing for the side-
opposite could not place any document based upon which it can be
deduced that the judgment of acquittal dated 17.02.2020 has been
assailed and that the witnesses of prosecution in the instant case are not

same.
20. Considered the aforesaid and perused the record.

21. Considering the aforesaid particularly that co-accused Balinder
Yadav alias Lotu Yadav has been acquitted vide judgment dated
17.02.2020 by the trial court and the said judgment has not been assailed
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till date as also that in the instant case witnesses of the prosecution are
the same and the observation made in the judgment passed in the case of
Anant Mishra (Supra) and Smt. Jaitoon (Supra), this Court is of the
view that no purpose would be served in keeping the present proceedings
against the applicant pending as there is no chance of conviction of the
applicant in the instant case. Therefore, criminal proceedings cannot be
permitted to continue against the applicant. Accordingly, the pending
criminal proceedings in Criminal Case No. 202 of 2020 arising out of
Case Crime No. 155 of 2017, under Sections 364. 343, 452, 506, 1.P.C.
Police Station - Baskhari, District - Ambedkar Nagar pending in the
Court of Chief Judicial Magistrate, Ambedkar Nagar are hereby quashed,
qua the applicant/Brijesh Pal.

22. The application is allowed in above terms.

Order Date :- 23.8.2024
Mohit Singh/-
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