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Hon'ble Manish Mathur,J.

1. Heard learned counsel for petitioner and Mr. Ajai Pratap
Singh Chauhan learned counsel for opposite parties 2 and 3.

2. Vide order dated 21st October, 2021, notice had been issued
to opposite party No.1 and for submission of service report
regarding tracking of the notice. As per office report dated 8th
November, 2021, the delivery of notice upon opposite party
No.1 has been indicated and service of notice was deemed
sufficient. Despite the same, no one has put in appearance on
behalf of opposite party No.1 and therefore the petition is being
decided in absence thereof.

3. Petition has been filed challenging order dated 18th
December, 2019 passed by General Manager, Lucknow
Producers Cooperative Milk Union Limited as well as the order
dated 19th  September, 2019 passed by Milk
commissioner/Registrar so far as it relates to rejecting
petitioner's application for compassionate appointment. Further
prayer for creation of supernumerary post for appointment of
petitioner on compassionate ground has also been sought.

4. Tt has been submitted that petitioner's father late Munish
Singh was an employee of the Milk Union and passed away in
harness on 21st October, 2011 leaving behind his wife and two
sons namely Anuj Kumar Singh Tomar and petitioner, Garun
Kumar Singh Tomar.

5. It is submitted that petitioner had filed an application for
compassionate appointment with no objection certificate having
been given by his mother and brother. The said claim was
rejected on the ground that management had taken a decision
since the milk union was in financial trouble and running in
losses, no compassionate appointment could be made.

6. The aforesaid decision was thereafter challenged by
petitioner in Writ Petition No. 4891 (S/S) of 2013 and was
allowed vide judgment and order dated 25th October, 2016.



7. It is submitted that in the aforesaid judgment, the plea of
financial constraint was specifically rejected by the Co-ordinate
Bench and appeal thereagainst was also dismissed. It is
therefore submitted that once plea of financial condition of the
Milk Union has already been rejected, the impugned order
having been passed on the same reasoning again, stands
vitiated.

8. Learned counsel appearing for opposite parties 2 and 3 on the
basis of counter affidavit has refuted submissions advanced by
learned counsel for petitioner with submission that the
application of petitioner for compassionate appointment has
been rightly rejected at this stage in view of miserable financial
condition of the Milk Union. It is submitted that as soon as the
union is in a position of profit, petitioner would be considered
for employment in seniority.

9. Upon consideration of submissions advanced by learned
counsel for petitioner and learned counsel for opposite parties
as well as upon perusal of material on record, it is quite evident
that earlier petitioner's application for compassionate
appointment was rejected primarily on the ground of poor
financial condition of the Milk Union. The said order was
challenged by petitioner before this Court and was quashed
with writ petition being allowed primarily on the ground that
the Lucknow Producers Cooperative Milk Union had framed a
Karmchari Sewa Niyamawali under the provisions of U.P.
Cooperative Societies Act 1965 which therefore had statutory
force and there was no such condition indicated in the Rule 103
thereof whereby compassionate appointment could be denied
on the ground of poor financial condition of the Union. Rule
103 is as follows:-
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FfEraet! 1975 & Sua=ell & STER el 1357 77 & 3R ~J7aT 7 a5
&1 AN~ 37afe] ¥ 39T UG EIRT 13507 §3IT & §7 T [9H1aed! & HRY &
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SUgH &l I G Bl A AT H AT HarilorT ey fear
STRITTI"




10. The aforesaid aspect has already been considered by
Coordinate Bench of this Court in Writ Petition No. 4891 (S/S)
of 2013 filed by petitioner which also negatived such a plea by
means of judgment and order dated 25th October, 2016. Special
appeal (defective) No. 48 of 2017 was also dismissed vide order
dated 10th February, 2017 granting liberty to union to file a
review. In pursuance of such directions, the review application
was filed and has also been dismissed as infructuous vide order
dated 26th July, 2019.

11. In such circumstances, it is quite evident that judgment and
order rendered by Coordinate Bench of this Court in Writ
Petition No. 4891 (S/S) of 2013 has attained finality.

12. A perusal of the aforesaid judgment also makes it evident
that Coordinate Bench of this Court after considering Rule 103
of the Karmchari Sewa Niyamawali has held as follows:-

"From perusal of the Rule it is also evident that stand taken by the respondents that since
the second respondent is incurring huge loss, therefore, no appointment shall be made,
cannot stand to reason in view of the fact that rule does not contemplate any such
eventuality. In addition to above the General Manager has issued necessary direction
that whatever ban is imposed for their appointment in the cooperative society that would
not be made applicable in the case of the appointment on compassionate ground."

13. It is thus evident that the ground taken by opposite parties
of the Union being in dire financial condition and incurring
huge loss, was negatived since the rule did not contemplate any
such eventuality.

14. It was in these circumstances that the order impugned
therein rejecting petitioner's application for compassionate
appointment was quashed. However the impugned orders have
again been passed rejecting petitioner's application for
compassionate appointment on the same analogy has already
been quashed by Coordinate Bench of this Court.

15. In considered opinion of this Court, the ground of denial of
compassionate appointment to petitioner having been negatived
by this Court, could not be the basis of rejecting petitioner's
claim again without taking away the basis of the earlier
judgment, which had attained finality.

16. It is also evident from a perusal of the orders dated 19th
September, 2019 passed by Milk Commissioner that petitioner
has otherwise been found entitled for compassionate
appointment.

17. In view of aforesaid, the impugned order dated 18th
December, 2019 passed by General Manager, Lucknow
Producers Cooperative Milk Union Limited as well as the order



dated  19th  September, 2019 passed by  Milk
commissioner/Registrar are hereby quashed by issuance of writ
in the nature of Certiorari. Further writ in the nature of
Mandamus is issued commanding the opposite parties 2 and 3
to offer petitioner compassionate appointment within a period
of three months from the date a certified copy of this order is
served upon aforesaid opposite party.

18. Consequently the petition succeeds and is allowed. Parties
to bear their own cost.
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