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1.  Heard  learned  counsel  for  petitioner  and  Mr.  Ajai  Pratap

Singh Chauhan learned counsel for opposite parties 2 and 3.

2. Vide order dated 21st October, 2021, notice had been issued

to  opposite  party  No.1  and  for  submission  of  service  report

regarding tracking of the notice. As per office report dated 8th

November,  2021,  the  delivery  of  notice  upon  opposite  party

No.1  has  been  indicated  and  service  of  notice  was  deemed

sufficient. Despite the same, no one has put in appearance on

behalf of opposite party No.1 and therefore the petition is being

decided in absence thereof.

3.  Petition  has  been  filed  challenging  order  dated  18th

December,  2019  passed  by  General  Manager,  Lucknow

Producers Cooperative Milk Union Limited as well as the order

dated  19th  September,  2019  passed  by  Milk

commissioner/Registrar  so  far  as  it  relates  to  rejecting

petitioner's application for compassionate appointment. Further

prayer for creation of supernumerary post  for appointment of

petitioner on compassionate ground has also been sought.

4.  It  has  been  submitted  that  petitioner's  father  late  Munish

Singh was an employee of the Milk Union and passed away in

harness on 21st October, 2011 leaving behind his wife and two

sons namely Anuj Kumar Singh Tomar and petitioner, Garun

Kumar Singh Tomar.

5.  It  is  submitted  that  petitioner  had filed an  application  for

compassionate appointment with no objection certificate having

been  given  by  his  mother  and  brother.  The  said  claim  was

rejected on the ground that management had taken a decision

since the milk union was in financial  trouble and running in

losses, no compassionate appointment could be made.

6.  The  aforesaid  decision  was  thereafter  challenged  by

petitioner  in  Writ  Petition  No.  4891  (S/S)  of  2013  and  was

allowed vide judgment and order dated 25th October, 2016.



7. It  is  submitted that  in the aforesaid judgment,  the plea of

financial constraint was specifically rejected by the Co-ordinate

Bench  and  appeal  thereagainst  was  also  dismissed.  It  is

therefore submitted that once plea of financial condition of the

Milk  Union  has  already  been  rejected,  the  impugned  order

having  been  passed  on  the  same  reasoning  again,  stands

vitiated.

8. Learned counsel appearing for opposite parties 2 and 3 on the

basis of counter affidavit has refuted submissions advanced by

learned  counsel  for  petitioner  with  submission  that  the

application  of  petitioner  for  compassionate  appointment  has

been rightly rejected at this stage in view of miserable financial

condition of the Milk Union. It is submitted that as soon as the

union is in a position of profit, petitioner would be considered

for employment in seniority.

9.  Upon  consideration  of  submissions  advanced  by  learned

counsel for petitioner and learned counsel for opposite parties

as well as upon perusal of material on record, it is quite evident

that  earlier  petitioner's  application  for  compassionate

appointment  was  rejected  primarily  on  the  ground  of  poor

financial  condition  of  the  Milk  Union.  The  said  order  was

challenged  by  petitioner  before  this  Court  and  was  quashed

with writ petition being allowed primarily on the ground that

the Lucknow Producers Cooperative Milk Union had framed a

Karmchari  Sewa  Niyamawali  under  the  provisions  of  U.P.

Cooperative Societies Act 1965 which therefore had statutory

force and there was no such condition indicated in the Rule 103

thereof  whereby compassionate  appointment  could be denied

on the ground of poor financial condition of the Union. Rule

103 is as follows:- 

"ममिल्क ययमनियनि कके  मकससी ऐसके कमिरचचारसी ककी ससቝኌमति मिम जजो यचा तिजो अपनिसी मनिययमሹኌ मिम

सቝኌचायसी हहै यचा यमदि असቝኌचायसी हहै तिजो उ्ቈर  ्ቚदिकेश  सहकचारसी सममिमति कमिरचचारसी सकेवचा

मनिमनियमिचावलसी 1975 कके  उपबन्धोሩ कके  अनियसचार भतिቔኍ मकयचा गयचा हहै और न्ययनितिमि तिसीनि वरर

ककी मनिररंतिर अवधध सके अपनिचा पदि धचारण मकयचा हहआ हहै इस सकेवचा मनियमिचावलसी कके  ्ቚचाररंभ कके

पश्चचाति कचामि करतिके हहए मिर जचातिचा हहै, तिजो उसकके  पररवचार कके  एक सदिसय कजो जजो पहलके सके

कके न्दसीय सरकचार यचा मकससी रचाज्य सरकचार कके  सवचाममित्व मिम यचा मनियरं्ቔणचाधसीनि मकससी मनिगमि

यचा उप्ቅमि मिम सकेवचायजोधजति निहीሻ हहै .  इस ्ቚयजोजनि कके  धलए आवकेदिनि प्ቔ दिकेनिके पर ममिल्क

ययमनियनि कके  अधसीनि उपययሹኌ सकेवचायजोजनि मदियचा जचाएगचा ,  वशतिर ऐसचा सदिसय पदि कके  धलए

वमहति न्ययनितिमि शहैमቌኌक अहरतिचायके रखतिचा हजो और उस पर  मनिययमሹኌ कके  धलए अन्यቝኌचा

उपययሹኌ हजो।  उሹኌ सदिसय  कजो ममिल्क  ययमनियनि  मिम ऐसचा सकेवचायजोजनि  अमवलम्ब  मदियचा

जचायकेगचा।"



10.  The  aforesaid  aspect  has  already  been  considered  by

Coordinate Bench of this Court in Writ Petition No. 4891 (S/S)

of 2013 filed by petitioner which also negatived such a plea by

means of judgment and order dated 25th October, 2016. Special

appeal (defective) No. 48 of 2017 was also dismissed vide order

dated 10th February,  2017 granting liberty to union to file  a

review. In pursuance of such directions, the review application

was filed and has also been dismissed as infructuous vide order

dated 26th July, 2019.

11. In such circumstances, it is quite evident that judgment and

order  rendered  by  Coordinate  Bench  of  this  Court  in  Writ

Petition No. 4891 (S/S) of 2013 has attained finality. 

12. A perusal of the aforesaid judgment also makes it evident

that Coordinate Bench of this Court after considering Rule 103

of the Karmchari Sewa Niyamawali has held as follows:-

"From perusal of the Rule it is also evident that stand taken by the respondents that since

the second respondent is incurring huge loss, therefore, по appointment shall be made,
cannot  stand to reason in  view of  the  fact  that  rule  does  not  contemplate  any  such

eventuality. In addition to above the General Manager has issued necessary direction
that whatever ban is imposed for their appointment in the cooperative society that would

not be made applicable in the case of the appointment on compassionate ground."

13. It is thus evident that the ground taken by opposite parties

of  the  Union being  in  dire  financial  condition  and  incurring

huge loss, was negatived since the rule did not contemplate any

such eventuality.

14.  It  was  in  these  circumstances  that  the  order  impugned

therein  rejecting  petitioner's  application  for  compassionate

appointment was quashed. However the impugned orders  have

again  been  passed  rejecting  petitioner's  application  for

compassionate  appointment  on the same analogy has already

been quashed by Coordinate Bench of this Court.

15. In considered opinion of this Court, the ground of denial of

compassionate appointment to petitioner having been negatived

by this  Court,  could not be the basis  of  rejecting petitioner's

claim  again  without  taking  away  the  basis  of  the  earlier

judgment, which had attained finality. 

16. It is also evident from a perusal of the orders dated 19th

September, 2019 passed by Milk Commissioner that petitioner

has  otherwise  been  found  entitled  for  compassionate

appointment.

17.  In  view  of  aforesaid,  the  impugned  order  dated  18th

December,  2019  passed  by  General  Manager,  Lucknow

Producers Cooperative Milk Union Limited as well as the order



dated  19th  September,  2019  passed  by  Milk

commissioner/Registrar are hereby quashed by issuance of writ

in  the  nature  of  Certiorari.  Further  writ  in  the  nature  of

Mandamus is issued commanding the opposite parties 2 and 3

to offer petitioner compassionate appointment within a period

of three months from the date a certified copy of this order is

served upon aforesaid opposite party.

18. Consequently the petition succeeds and is allowed. Parties 

to bear their own cost. 

Order Date :- 13.8.2024
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