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Neutral Citation No. - 2024:AHC-LKO:74989

Court No. - 12

Case :- CRIMINAL APPEAL No. - 530 of 2009

Appellant :- Mahesh

Respondent :- State of U.P.

Counsel for Appellant :- Neeraj Sahu,A.N. Misra,S.K. Shukla
Counsel for Respondent :- G.A.

Hon'ble Saurabh Lavania.J.

1. Heard learned counsel for the appellant, Sri Ajay Kumar Srivastava,

learned AGA for the State of U.P. and perused the record.

2. The present appeal has been filed under Section 374 of the Code of
Criminal Procedure, 1973 (in short "Cr.P.C.") against the judgment/order
dated 25.02.2009 passed by Additional Sessions Judge, Court No. 7, Hardoi
in Sessions Trial No. 597 of 2006 arising out of Case Crime No. 257 of
2006, under Sections- 498-A, 304-B 1.P.C. and Section 3/4 D.P. Act, Police
Station- Hariyawan, District- Hardoi, thereby convicting and sentencing the
appellant under Section 498-A for two years imprisonment and fine of Rs.
2,000/- and in default of payment of fine further to undergo two months'
additional imprisonment, under Section 304-B IPC for eight years
imprisonment and under Section 3/4 D.P. Act for one year imprisonment
and fine of Rs. 1,000/- and in default of payment of fine further to undergo

one month's additional imprisonment.
3. Brief facts of the case are as under:-

(1) The marriage between accused-appellant/Mahesh and
deceased/Vidhyawati was solemnized about 2 years and 8 months back
from the date of incident i.e. 10.12.2005. On 10.12.2005, the deceased
committed suicide, which is apparent from the injuries sustained and
opinion of Autopsy Surgeon. The injuries sustained by deceased, as

indicated in the judgment under appeal dated 25.02.2009, read as under:-
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Hl &7 R (iR A1d) T R W B TRE [ORST A5 o7 I8 25
0 X 2 90 &1 o1, 91 B B A 6 TH. BT R AN o1 T8
BRI & TS B TETE BN 2| I W TedeR iR g9 gHS @ aRE
B AT 39 FRIE @ Gl W A9 & 79 g91 go 9he, g@T ud
FAHER o7 R AR W eifde anformr Aisg off | TRR &7 @ed W)
UC & Ao T H A ferr Aisg off | 31 16, /16 U | U ¥ TN
fAell. aRet HiS[E o gl 99 B qEry o |"

(i1) In relation to the incident, an application under Section 156(3) Cr.P.C.
was preferred on 10.12.2005 making allegations against accused-
appellant/Mahesh (husband) and co-accused/Ramautar & Smt. Mayavati,

father-in-law & mother-in-law, respectively, of the deceased.

(ii1) In compliance of the order passed on application under Section 156(3)
Cr.P.C. by the concerned Magistrate, an FIR was lodged and thereafter, the
charge sheet was filed by the Investigating Officer (in short "IO") against

accused-appellant/Mahesh and co-accused Ramautar and Smt. Mayavati.

(iv) The Magistrate concerned thereafter took cognizance and committe the

matter to the court of sessions.

(v) Before the court of sessions, accused-appellant/Mahesh and co-
accused/Ramautar were tried in Sessions Trial No. 597 of 2006. Co-
accused/Smt. Mayavati was tried in Sessions Trial No. 598 of 2006. It
would be apt to indicate here that vide judgment, under appeal, dated

25.02.2009, both the above indicated trials were decided.

(vi) Before the trial court, charges were framed against accused under
Sections 498-A, 304-B IPC and Section 3/4 D.P. Act. Upon denial of

charges, the appellant and co-accused were put to trail.

(vii) To establish its case, the prosecution examined the following

witnesses:-
"(1) IR (G ardh) dloeeqo—1
(2) siraret YloSe]0—2
(3) T B0 GEIT HFAR (o@D THOATZOR) qloseo—3
(4) ST0 THT FAR (ARTHTCHDN) qlogee]0—4
(5) Hosfio |der HAR s ([Ad<a) qlose]0—5
(6) FTId AR IFIIAR AT (Ge=THTdR) qlogecio—6"

(viii) The aforesaid witnesses of prosecution proved the following

documentary evidence:-
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"(1) BTATHRY YRS T RT 156 (3) T0Y0R0 a3 o1
(2) fa® THo3ME0TR TS H—2
(3) P& BT SHOSI0 TS &3
(4) drecaTeH Rard TS H—4
(5) Tar=T TSI gae &5
(6) IRTT T Tae H—6
(7) JRY U= a3 -7
(8) W oI Pl IR IRTH Uee -8
(9) eI ggef B—9
(10) LA HAIER uael 10
(11) AT T gae H—11
(12) ®IeT aTer e H—12
(13) facdl HgHa Uae 13
(14) FRredr SRS, el B—-14"

(ix) After completion of evidence of the prosecution, the statement of
accused were recorded in terms of Section 313 Cr.P.C. by the trial court,
after explaining the entire evidence and circumstances, in which appellants
denied prosecution story and the entire prosecution story was said to be

wrong and concocted.

(x) The defence also examined the following witnesses:-

"(1) S e U dRUTeA SI0 SelQ—1
(2) FR=TTe SURSET
(3) NToTETq, S0 Sec]0—3"

(x1) Informant Baburam (PW-1) before the trial court specifically stated that
demand of motorcycle and a buffalo was made by the appellant and no
demand was made by co-accused Ramautar and Smt. Mayavati, father-in-

law and mother-in-law, respectively, of the deceased.

(xi1) The trial court after considering the evidence on record including the
statements of informant-Baburam (PW-1) and Shripal (PW-2) and also the
statements of witnesses of defence came to the conclusion that co-accused
Ramautar and Smt. Mayavati, father-in-law and mother-in-law, respectively,
of the deceased were living separately and demand of dowry was made only
by the accused-appellant and not by co-accused Ramautar and Smt.
Mayavati. As such, the trial court upon due consideration of the evidence on
record including the post-mortem report convicted the appellant under
Sections 498-A, 304-B IPC & Section 3/4 D.P. Act and acquitted co-
accused Ramautar and Smt. Mayavati. The relevant portion of the judgment

under appeal dated 25.02.2009 is extracted hereunder:-
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"IR=g NoSe0—1 IR T HI0SEI0—2 HUTd I qAd U b GO B
[T W AT W Bl 2 fh Ao IHeidR 9 S|l Uil AR
3O g3 W & fAdTE @& 6 WEM 9% ¥ B 3Tl I8 I8 © Sk 9D gRI
geol | Arexarsied g 49 & 7977 fHy S &1 BIg 3Ny el o |

S8l T UFH 9 AfH dcd BT Ued § Al 4l0Se]0—1 dTeRM aral
HeAT - YfAURIET g6 8 WR P8l & b gl faar 811 uR faemadl e
6 |18 TP STWYdd HeY $ sl IBI| 6 HIE dIq Od ARN T Mg & AqY
ST fd=T &M T A1 Ay weY o fder el ol qen dexdrgied 9
AG B AN B Y| G Y& H—9 H Iifhd AW = H IAode]
S8 —3 I AR, IFANR, 741, [Iouarer |d Farior I/ w9assT
o BRATEl & AW 3ifdbd & | A ardl gheAr 7 IHS M B A AN
GERIAAET 9F Al R UgF W A A I9H 9 Bl 9 B aafad @1 U=
fgad fbar Ser =gy o | Yloswo—1 9eR™ g dlosejo—2 AUt |
U HUAl H W BU | Pel © b T4 g8 UM 9LSN Ugd ol S
JAMGFTOT & R WR dTel UsT Hell IS Uead Wil BRd B g8 dIRE
R E&IS Ugd S8l 4 gl M9 A Ao & gzard el ANGgaiTor &l <
& g SR faemad (qden) &1 &ff~dq S¥eR HaT | SWadaR 9914
Ul BT g 9919 ITed WIS 81 Ol & b GaradaHr & 999 9 f&ar &H
& AAY fdemadl @ aRaNoq SuRerd o | $o e U SRl 9 Y
(2006) 9 TAA0H0 467 H AFHI Haled =mATerd | I AR fhar §
% 98 9 3% gd ST B UATSTl @ Y B T Sdc BHAT T8l &
afed T8 UG oa o IRRAMT R ik avar 2| oga Al # uReT |
PR 3 dd AMYdd HSW gRI fAgradl vd S¥@ad UREHl | gl H
HeATgibd g HE B A B SN B R I gD (oY YIS T
T AT ST R8T o7 | Ao T891 Hog BT AR (ST B B [y dom
T o i 2|

foge]o—3 B8 B0 el HAR AwenRe el & e s
g ol Rule yeel &—2 g Sl S0SI0 Uesl $—3 B JHIoa fdhan
gl

qlose]o—5 Fae HAR 81 Wosflo 71 fgcfie |l & vu # Fa=n
HedARTd Ue¥ &5, 3IRIY U Y9l H—6 9 Ul H—7 9 Ba oI PHeoll
IR fRed uest B—8 Bl Arfdd fbar g | ufqudier g9 |l 4 var
Pl TI el STAIIT ST FHhl & off b e sifidwenr w® &g
FUITE ST 8 |

GOSTp—6 G TeH@GR THIAR qAT -1 GAFIAAMT UG8 H—9,
TAT ISR UG 10, AT AT Y& H—11, BIST AT Y™ H—12,
el WUASN. sl ©—13, RICSl R3S, Useel $—14 &I A1fda f&ar 2|
gfaien & 3 et 7 $er & fh 98 "cARYd R I 991 Alexdrsied I
Ugdl o7 | el B IFAR A I§ &4 T8 © b dAld W el & uRaR
@ AN o JfRrAT L | Wi IR THA YT SuRT of | 39 el & AR
I 230 IO UAITATET B BRIAIS] FHT B] <7 off | 9919 U& gRI
gadT fdemead & A fUdr 9 ae 9 (el o @fdd o suRefa &
TR § 5 AR | Pls U F8 fhar T 2

IWIGT e B FHIET ¥ I8 W & (b IWYdd A gk Jadhl
faenadl @ S9e ool 9 fdae & SW 9 & AR ggol H
AICATS B d H9 o 7 & Ol & o 9 39 M Gemadl (gden)
DT YRS Td T fbar ST R8T o7 | feha: g qe9 & fdog R
498U, 304% WIS H. Ud ORI 4 Tool UMW IffAFTH & SRiiF TURTT &l
RIY AT & | AMIERATOT M SMAR T Sl dmac) & [a9g arRT
498Y, 30491 WIT¥. Td URT 4 Tgol ufavy SMfAf = & el TRwT &t
JRIY |IfdT 81 2 TAT I SURIKT BT R & JRMUT A S B
S AT B |

YT HRY AT H TURYT © S GRT 498U, 304d1 IS
W U9 URT 4 T2 Ufomy SifAfam @ o1fH TR & IR H Iviig
FRd gU AfRem # fornm Sar 21 S duHd U @ ufons e @R
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gfayal @ ST far ST 81 WSl @ U W SAgE Bl g

STRIATT |

g0 3UcH

(Rrorr Ri)

IR T =TT,
fadi®: 25.2.09 ATl A&T—7 8Yals

TUS B U WR IAWYd W d IHd AN Mgt I gAT AT
IR WY B IR W Dl AT 2 5 S 99T TP A0S § 1 fAwmenT 7
TAT AT AU Jg AT & SHifdpIUTSa 5 U AT HHIS AaT
2| AT TUS P YT W SeR GIEHIV IJUAR S B YA Bl TS |
g™ derd el I gt (BISeR)) o fgad &l 3fferdmdd
<us QY S &l e fdar|

T BI MPH T ARG RAT ToIT TR BT Tafar
gftewd v9gd gU H % qusreer uilkd fbam SiHm i urar g |

AR

YT AR P GRT 498U LG H. H 2 9 (T q¥) BT HRME™H T
2000 /—%0 3RfTUS T RT 3044 HIEH. & MR ¥ 8 I¥ HT HREA
AT ORT 4 <20l Ufovy Mffem & e ormmr # 1 99 (Udh a¥) @t
BRI AT 1000 /%0 Aevs I gfded fhar Iar & | Irigvs 3rer =
B S @1 Refd # eifigad w21 &1 gRT 498 T 9I0G0H0 # 2 A8 &I
AfiRad dRENM @ aRT 4 <go Ufomy fdf s § 1 A &1 faRed
PRIEART AT BRI | AT GOl b A1 Feidll | AMGERITOT IFRAR G
ST ARITEcHl I ORT 4987, 30441 WG TAT ORT 4 ol UfNe
AT & T IR B AR I ST b1 Sl € | b §EuH 9
gferqoa FRed = gfengell &1 <1 & SIfa s Srar 2

39 T g Qe @1 Ue Ufa FHfRId FF URIeT 598 /06 oY
T HrTE Wl S |
4. In the aforesaid background of the case, the present appeal has been

filed before this Court challenging the judgment and order of conviction

dated 25.02.2009, under appeal.

5. Impeaching the judgment, under appeal, dated 25.02.2009, learned
counsel for the appellant says that it is a case of Section 306 IPC read with
Section 113-A of Indian of Evidence Act, 1872 (in short "Act of 1872"),
even if it is presumed that the findings pertaining to demand of dowry are

correct.

6. It is further stated that in similar circumstances, the Hon'ble Apex
Court took note of the injuries sustained and altered the conviction from the
offence as indicated under Section 304-B to Section 306 IPC. Reference in
this regard has been made on the judgment passed by the Hon'ble Apex

Court on the judgment passed in the case of Paranagouda and another vs.
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The State of Karnataka and another reported in 2023 SCC OnLine SC
1369.

7.  Learned AGA on the contrary submitted that in the facts and
circumstances of the case particularly taking note of the statement of PW-1,
who specifically indicated the name of appellant, no interference is required

in the present appeal by this Court.
8. Considered the aforesaid and perused the record.

0. In the aforesaid background and the evidence on record, as already
noticed hereinabove, this Court is of the view that accused-appellant is
liable to be convicted for the offence punishable under Section 306
IPC though charge was not framed. The accused-appellant has already spent
two years and six months in prison. He does not have any past history of
criminal record. Hence, a lenient view has to be taken while imposing the

sentence.

10. For the reasons afore-stated, the appeal is allowed in part. The
judgment and order of conviction dated 25.02.2009 passed by Additional
Sessions Judge, Court No. 7, Hardoi in Sessions Trial No. 597 of 2006
arising out of Case Crime No. 257 of 2006, under Sections- 498-A, 304-B
[.P.C. and Section 3/4 D.P. Act, Police Station- Hariyawan, District- Hardoi
is hereby modified. The appellant/Mahesh is acquitted for the offences
punishable under Section 304B IPC and Section 3 and 4 of Dowry
Prohibition Act and convicted for the offence punishable under Section 306
IPC and Section 498A IPC and sentenced to imprisonment for the period
already undergone with fine of Rs. 5000/- and in default to pay the fine to

undergo one month simple imprisonment for each of the offence.

11. The appellant is stated to be on bail, his personal bond is cancelled

and sureties are discharged.

12. Let a copy of this judgment and record be sent forthwith to the trial
court concerned for compliance.

Order Date :- 13.11.2024/Arun/-

ARUN KUMAR GANGWAR
High Court of Judicature at Allahabad,

Lucknow Bench



