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1. Heard Shri Mukul Rakesh, learned Senior Advocate assisted by Shri

Atul Kumar Bhatt and Kumar Sushant Prakash, learned counsel for

the  appellant  and  Shri  S.P.  Tiwari,  learned  A.G.A.  for  the  State-

respondent.

2.  The  instant  appeal  under  Section  374(2)  Cr.P.C.  has  been  filed

challenging  the  order  dated  07.08.1998  passed  by  IIIrd  Additional

Sessions Judge, Unnao in Session Trial No. 788 of 1995 arising out of

Case Crime No. 285 of 1995 under Sections 307, 504, Police Station -

Bangarmau,  District  -  Unnao.  The  trial  Court  awarded  ten  years

rigorous imprisonment and fine of Rs. 5,000/- under Section 307 IPC.

3. Brief facts of the case are to the effect that an FIR was lodged on

28.05.1995 at about 18:30 hours by Kamaluddin at Police Station -

Bangarmau, District - Unnao. According to the FIR, the informant was

at his shop situated at Badi Bazar Ganj Moradabad and there at about

06 p.m., Ajju S/o Aulia Miyan R/o Mohalla Dargah Sharif Kasba Ganj

Moradabad came to his  shop and there used abusive language and

cause  fire-armed  injury  to  the  informant/injured  on  his  head  and

thereafter, the nephew of the infjured namely Naushad and Shahjad

brought him to the Bangarmau Hospital at Bangarmau.

4. After completion of investigation in the matter,  the Investigation

Officer submitted the charge-sheet  (Ex.Ka-5) before the trial Court.

The relevant documents were also submitted i.e. medico-legal report



(Ex.Ka-2), chik FIR (Ex.Ka-3), GD Entry (Ex.Ka-4), site plan (Ex.Ka-

6),  X-ray  report  of  injured  and  twenty  seven  other  documents

including Bed Head Ticket Folio (Ka.1).

5. To establish its case before the trial Court, the prosecution produced

and  examined  witnesses  namely  Kamaluddin  (P.W.1),  Naushad

(P.W.2), Hafizur Rehman (P.W.3), Dr. Y.S. Sawan (P.W.4), Dr. Majhar

Hussain (P.W.5), Constable Hasin Khan (P.W.6), SI Ramesh Chandra

Kannaujiya (P.W.7) and S.O. A.K. Nigam (P.W.8). 

6. Dr. Y.S. Sawan (P.W.4) and Dr. Majhar Hussain (P.W.5) proved the

medico-legal report and other medical documents including the X-Ray

report and it plate. Formal witnesses proved the documentary evidence

produced by the prosecution.

7. Injured Kamaluddin (P.W.1) proved the allegations levelled in the

FIR. The witnesses of fact, Naushad (P.W.2), Hafizur Rehman (P.W.3)

also proved the basic story of the prosecution according to which the

appellant caused fire-armed injury to the injured. 

8. After completion of evidence of the prosecution, the trial Court put

question  to  the  appellant  in  terms  of  Section  313  Cr.P.C.  and  in

response,  the  appellant  denied  the  charges  and  the  case  of  the

prosecution. It is stated that the injured case is completely false and he

has been falsely implicated. 

9. Thereafter, the trial Court passed the judgment of conviction, under

appeal, dated 07.08.1998

10. While impeaching the judgment under appeal it is stated that the

trial  Court  misread  the  evidence  and  passed  the  judgment  of  the

conviction as such the interference is required. 

11.  Shri  S.P.  Tiwari,  learned  A.G.A.  for  the  State-respondent

supported the judgment of conviction under appeal and stated that the



statement of one witness is sufficient to convict an accused. In this

case, the injured witness has deposed in unimpeachable terms that the

appellant  caused  fire-armed  injury  and  this  statement  cannot  be

ignored. The statement/testimony of the injured and prosecution story

is  duly  supported by the medical  evidence according to  which the

injured sustained fire-armed injury on the head as such no interference

is required and the appeal is liable to be dismissed.

12. At this stage, Shri Mukul Rakesh, learned Senior Advocate stated

that  the appellant,  presently aged about 46 years,  has already been

declared juvenile vide order dated 07.03.2019 and according to the

order dated 07.03.2019, the appellant was about 16 years 10 months

15 days on the date of incident i.e.  on 20.05.1995 and as such the

present appeal be dealt with accordingly.

13.  This  Court  finds  from  record  of  the  present  appeal  that  in

compliance of order of this Court, Juvenile Board, District - Unnao

has sent a copy of the order dated 07.03.2019. Relevant portion of the

order, on reproduction, reads as under:

"            अपचचरर ककशशर ररजवचननररहमचन उरर अजजज कक ओर सस ककशशर घशकषत करनस हसतन
          पचररनच पत पसतनत कर ससकसप मम करन ककयच गयच हह कक,     पचरर पसतनत वचद मम

    अकभयनक हह। घटनच कदनचसक 20.05.1995.   समय 6       बजस शचम कक हह। घटनच कच
             कदनचसक व समय सपष करनस कस ललयस कनररय कक छचयचपकत शचकमल पचररनच पत हह।

   पचरर नस वषर 1991      मम हचई सकज ल कक पररकच यज.पर.  बशरर रर.सर.कस .एम.  इणटर कचलसज
             सस उतररर कक रर। हचई सकज ल पमचर पत कस अननसचर पचरर कक जनम कतलर

19.07.1978       हह। पचरर कच असलर नचम ररजवचननररहमचन हह,     और घर कच नचम अजजज
              हह तरच पचरर कस कपतच कच नचम सव० कररममनररहमचन तरच घर कच नचम औललयच कमयय
              हह। वचदर नस परम सजचनच ररपशटर मम अजजज पनत औललयच कमयचय ललखच कदयच। पचरर व

              उससक कपतच कच असलर नचम नहह ललखचयच रच। पचरर दचरच सवयस व अपनस कपतच कस
         असलर नचम व पतस कच कनवचस पमचर पत कदनचसक 16.01.2017    जश कक नगर पसचचयत

    गसजमनरचदचबचद सस बनवचयच गयच हह,        कश परतत कर रहच हह। घटनच कदनचसक
20.05.1995     कक कहर जच रहर हह,         जबकक पचरर कच जनम कतलर हचई सकज ल पमचर पत

  कस अननसचर 05.07.1978           हह। इस पकचर घटनच कस समय यह ककशशर रच। अतत पचरर
         कश ककशशर घशकषत ककयस जचनस कच करन ककयच गयच हह।

        अपनस उक करन कस समररन मम पचरर दचरच रर.सर.कस .एम.   इणटर कचलसज,

        गसजमनरचदचबचद कच महटट रकन लसशन पमचर पत दचलखल ककयच गयच हह।

     सननच तरच पपतश कच अवलशकन ककयच।



  ककशशर नयचय (      बचलकश कस दसख रसख एवस ससरकर)  कनयमचवलर 2007   कस कनयम 12 (3)

     मम पचकवधचकनत ककयच गयच हह कक,         उम कनधचररर कस ललयस ककशशर अपचचरर कच जश
   सचकय गहर ककयस जचयसगच,

    उनमम ककशशर अपचचरर कच (ए) (i)       महदरकन लसशन पमचर पत यच उसकस समकक पमचर
               पत यकद उपलबध हश और उसकस उपलबध न हशनस कक दशच मम उक कनयम कस (ii)

        परमतत उपससरकत सकज ल सस जचरर जनम पमचर पत (    पलस सकज ल सस कभन)  और उसकस
  अननपससरकत मम (iii)          कस अनतगरत कनगम यच नगर पचललकच पचलधकरर यच पसचचयत दचरच

         पदत जनम पमचर पत तरच उपरशक कनयम कस कलचज (बर)    मम यह उकललखत ककयच
    गयच हह कक कलचज (ए) (i) (ii)   यच (iii)         कस उपलबध न हशनस कक ससरकत मम कवलधवत

       गकठत मसकरकल बशरर कक कचककतसरय रचय ललयच जचयसगच।

          पचररनच पत पसतनत हशनस पर समबसलधत कवदचलय कस पधचनचधयचपक कश शहककक
          अकभलसखय कस सतयचपन हसतन लजलच कवदचलय कनररकक उनचव कश अकभलसखश कस

            पकवकषयय कस सतयचपन एवस वचदर मनकदमच कश आपलत पसतनत करनस हसतन नशकटस पसकषत
 ककयच गयच।

           आहहत ककयस जचनस पर समबसलधत कवदचलय कस पधचनचचचयर शर अकनल कन मचर ककटयचर
    बशरर कस समक उपससरत आयस,   लजनहस बततर सर.  रबलज -1     कस रप मम पररककत करचयच
                गयच हह। मनखय पररकच मम उक सचकर दचरच करन ककयच गयच हह कक वस पधचनचचचयर कस पद

  पर अपहल 2018    सस कचयररत हह। रर.सर.कस .एम.     इणटर कचलसज गसजमनरचदचबचद उनचव मम
        ररजवचननररहमचन उरर अजजज पनत कररमनररहमचन कनवचसर गसजमनरचदचबचद रचनच बचसगरमउ

   उनचव नस ककच 9   मम 03.1.89          कश पवसश ललयच रच। पवसश कस समय उसकस ससरकक
       दचरच जजकनयर हचई सकज ल बलचपनर दचरच कनगरत टर.सर.     मम ररजवचननररहमचन कक जनम
 कतलर 05.07.1978          दजर हशनस कस आधचर पर कवदचलय कस अकभलसखश मम

    ररजवचननररहमचन कक जनम कतलर 05.07.78       असककत हह। उनकस दचरच नयचयचलय सस
    नशकटस पचप हशनस पर एस.आर.  रलजसटर,      गजट हचई सकज ल वषर 1991   मम तरच

        उपससरकत पसलजकच मजल सस कमलचन कर पसतनत कक गयर,     लजस पर पदशर क-1  तच
 पदशर क-4            रचलच गयच। उक छचत कच कवदचलय कस पवसश रलजसटर मम कमचसक सस0-65

   कस छचत पसलजकच 6360     पर उसकक जनम कतलर 05.07.1978    असककत हशनस कच सचकय
  कदयच गयच हह।

          लजलच कवदचलय कनररकक उनचव सस पचप ररपशटर कस अननसचर कलरत अपचचरर
           ररजवचननररहमचन उरर अजजज कच गजट व महदरकन लसशन पमचर पत हसतचकररत करनस कस

          उपरचनत पतचवलर पर ससलग हह। इसकस अकतररक कलरत अपचचरर ककशशर कस
          ससरकककच मचतच शरमतर रकवयच बसगम पतनर कररमननररहमचन उरर औललयच कमयय कश

               पररककत करचयच गयच हह। इस सचकर नस अपनर मनखय पररकच मम जश करन ककयच हह कक
              उसमम महतवपजरर करन यह हह कक जब उसकक शचदर औललयच कमयय कस सचर हहई रर,

     तब उनकक सबसस छशटर लडकक 9         मचह कक रर। अजजज सस छशटर तरन लडककयय हह।
         ररजवचननररहमचन उरर अजजज कच नचम सकज ल ललखवचनस कपतच गयस रस,    वह नहर गयर रर।

   अजजज नस ककच 10          गसजमनरचदचबचद इणटर कचलसज सस पचस ककयच रच। सकज ल कस
              अकतररक अजजज कस जनम कच कशई पमचर पत उनकस पचस हशनस सस इनकचर ककयच गयच

हह।

            उक सचककयय कच सचकय असककत ककयस जचनस कस उपरचनत अकभयशजन दचरच अपचचरर कक
  ओर सस रर.सर.कस .एम.         इणटर कचलसज गसजमनरचदचबचद उनचव मम दचलखलच कस समय

 पसतनत टर.सर.           जजकनयर हचई सकज ल बलचपनर गसजमनरचदचबचद कश रजर हशनस कस आधचर
   पर चननततर दर गयर,          लजसकस समबसध मम जजकनयर हचई सकज ल बलचपनर कस सहचयक

      अधयचपक नरल कमल कश पररककत करचयच गयच,     लजनकस दचरच अकभलसखश कस आधचर
             पर कदयस गयस सचकय मम जजकनयर हचई सकज ल गसजमनरचदचबचद मम कशकच गहर करनच नहर



             पचयच गयच। तदशपरचनत वचदर मनकदमच कश पननत नशकटस इस आशय कक जचरर कक गयर
         कक हचई सकज ल पमचर पत मम असककत जनम कतलर 05.07.1978     सस कभन यकद कशई

            जनम कतलर कलरत अपचचरर ररजवचननररहमचन उरर अजज कक हह तश वह कनयत कदनचसक
  पर पसतनत करस,           ककनतन वचदर मनकदमच कस समक बशरर उपससरत आनस कस उपरचनत

             अकभयशजन कश इस बचवत कई अवसर कदयस जचनस कस बचवजजद भर उनकस दचरच हचई
              सकज ल पमचर पत मम अपचचरर अजजज कस असककत जनम कतलर सस कभन कशई अनय जनम
       कतलर कच सचकय पसतनत नहह ककयच जच सकच।

           उलसखनरय हह कक कलरत अपचचरर ककशशर ररजवचननररहमचन उरर अजजज कक ओर सस
            अपनस जनम कतलर कस बचवत हचई सकज ल पमचर पत दचलखल ककयच गयच हह,  लजसस

           समबसलधत कवदचलय कस पधचनचचचयर एवस लजलच कवदचलय कनररकक कक ररपशटर सस सहर
      हशनस कक पनकष कक गयर हह। रर.सर.कस .एम.      इणटर कचलसज बबगरमउ मम कलरत अपचचरर

   अजजज कच ककच 9  व 10          मम अधययन कर हचई सकज ल पररकच पचस ककयच जचनच सचकयय
          सस सचकबत ककयच जच चनकच हह। ऐसस मम ककशशर नयचय (     बचलकश कस दसखरसख व ससरकर)

 अलधकनयम 2000          मम उकललखत पचकवधचनश कस अननसचर महदरकन लसशन पमचर पत जश कक
             पचरकमक सचकय हह कस सचकबत हशनस कस उपरचनत अनय ककसर सचकय कस गहर ककयस

               जचनस कक आवशयकतच पतरत नहर हशतर हह। जहचय तक वचदर मनकदमच कच यह तकर हह कक
  उसकस दचरच रर.सर.कस .एम.      इणटर कचलसज मम लजस टर.सर.     कस आधचर पर दचलखलच
     ललयच गयच रच वह रजर हह,         तश इसकस ललयस वचदर मनकदमच कलरत अपचचरर अरवच
         उसकस ससरकक कस कवरद अलग सस कचयरवचहर कर सकतच हह,   ककनतन महटट रकन लसशन
            पमचर पत लजसमस उकललखत अपचचरर कस जनम कतलर जश कक समबसलधत कवदचलय कस

            पधचनचचचयर एवस लजलच कवदचलय कनररकक कस सचकयय सस सचकबत कक जच चनकक हह,
            ककशशर नयचय अलधकनयम कस पचवधचनश कस अननसचर पचरकमक सतर कच सचकय हह और

              जब पचरकमक सतर कच सचकय पतचवलर पर मतजजद हह तश ककसर अनय सचकय कश गचह
            ककयच जचनच सनससगत नहह हशगच। वचदर मनकदमच दचरच उक जनम कतलर सस कभन

              अपचचरर कक अनय कशई जनम कतलर हशनस कच सचकय नहर कदयच गयच हह। पसतनत मचमलस
             कस तथय एवस पररससरकतयश तरच पतचवलर पर उपलबध सचकयय कस आधचर पर बशरर इस

          कनषकषर पर पहह यचतर हह कक कलरत अपचचरर ररजवचननररहमचन उरर अजजज कस
        महटट रकन लसशन पमचर पत मम असककत जनम कतलर कदनचक 05.07.1978 हह,   और घटनच

  कच कदनचक 20.05.1995     हशनच दकषरत हह।       ऐसस मम घटनच कस कदनचसक पर ककशशर
 अपचचरर  16     वषर  10     मचह  15            कदन हशनच पचयच जचतच हह। पसतनत ककयस गयस शहककक  

            अकभलसखय एवस उपलबध सचकयय सस घटनच कस कदनचसक पर अपचचरर कक आयन  18    वषर सस  

    कम पचयच गयच हह।          अतत अपचचरर कक ओर सस पसतनत पचररनच पत बचवत ककशशर
      घशकषत करनस सवरकचर ककयस जचनस यशगय हह।

आदसश

   पचररनच पत कदनचसककत 26.11.18, अ.सस. 282/95,   अनतगरत धचरच 307, 504 भच.द.सस.
 रचनच बबगरमउ,          लजलच उनचव कस मचमलस मम घटनच कस कदनचसक 20.05.1995  पर

          अपचचरर ररजवचननररहमचन उरर अजजज कश ककशशर नयचय बशरर दचरच ककशशर घशकषत
          ककयच जचतच हह। सवर समबसलधत सजकचत हश। तदशपरचनत कचयचरलय कनयमचननसचर आदसश

         कक पकत मचननरय उचच नयचयचलय कश पसकषत करनच सनकनसशचत करम।"

14. Considered the submissions advanced by learned counsel for the

contesting parties and perused the records.

15. It would be apt to indicate that it is a settled proposition of law that

the  testimony/evidence  of  injured  witness  would  prevail  over  the



testimony of other witnesses and the evidence available on record. The

testimony/evidence  of  injured  witness  should  not  be  ignored.  The

evidence  of  an  injured  witness  has  greater  evidentiary  value  and

unless  compelling  circumstances  exist,  his  statement  is  not  be

discarded lightly. The evidence of injured witness cannot be doubted

on  account  of  embellishment  in  natural  conduct  or  minor

contradictions.

16. In the instant case, injured  Kamaluddin (P.W.1), before the trial

Court, in specific terms stated that gun-shot injury was caused by the

appellant and his statement is also supported by medical evidence on

record including medico-legal report and X-ray plate duly proved by 

Dr. Y.S. Sawan (P.W.4) and Dr. Majhar Hussain (P.W.5) and in cross-

examination, these witnesses remained intact.

17.  For  the  reasons  aforesaid,  this  Court  finds  no  error  in  the

judgment, under appeal, dated 07.08.1998 passed by IIIrd Additional

Sessions Judge, Unnao in Session Trial No. 788 of 1995.

18. However, in the facts and circumstances aforesaid it would be apt

to take note of the observations made by Hon'ble Apex Court in the

judgment  passed  in  the  case  of  Karan  Alias  Fatiya  Vs.  State  of

Madhya Pradesh reported in  (2023) 5 SCC 504,  whereby Hon'ble

Supreme Court approved the view taken in the judgment(s) passed in

the case of Jitendra Singh Vs. State of U.P.  reported in (2013) 11

SCC 193, Mahesh Vs.  State  of  Rajasthan reported  in  (2021)  18

SCC 582 and Satya Deo Vs. State of U.P. reported in (2020) 10 SCC

555 as also the provisions of Juvenile Justice (Care and Protection of

Children) Act, 1986, according to which maximum punishment which

could be awarded is three years imprisonment. 

19. Relevant portion of the judgment passed in the case of  Mahesh

(supra) is extracted herein-under: 

"2. The accused Appellants who admittedly were juveniles



under  the  Juvenile  Justice  (Care  and  Protection  of

Children)  Act,  2000  (hereinafter  referred  to  as  "Act  of

2000") on the date of commission of the crime i.e. on 12th

May,  2001 were  tried in  a regular  Criminal  Court  and

found guilty of offences punishable Under Sections 323,

324, 325, 427, 455 read with Section 149 of the Indian

Penal  Code,  1860.  Both  the  accused  Appellants  were

acquitted  of  the  offence  punishable  Under  Section  302

Indian  Penal  Code.  The  conviction  Under  Section  455

Indian  Penal  Code  resulted  in  a  sentence  of  rigorous

imprisonment of three years which is the maximum of the

punishments imposed on the accused Appellants. The said

conviction and sentences have been affirmed in appeal by

the High Court.

3.  The plea of  juvenility  of  the accused Appellants  was

taken  before  this  Court  for  the  first  time.  Accordingly,

notices  were  issued to  the  State  to  respond to  the  said

claim of the accused Appellants. In the reply filed by the

State the age of the accused Appellants, as claimed, on the

date of occurrence was admitted by the State. The accused

-  Appellants,  therefore,  were  juveniles  on  the  date  of

occurrence  of  the  offence(s).

4.  In  the  aforesaid  facts,  two  questions  arise  for

determination in the present appeals before us. The first is

with regard to  the validity/correctness  of  the conviction

recorded by the learned trial Court and affirmed by the

High  Court  and,  secondly,  if  the  conviction  to  be

maintained  what  should  be  the  appropriate  measure  of

punishment/sentence  and  whether  the  same  should  be

imposed by this Court or the matter be remanded to the

Juvenile Justice Board in accordance with the provisions

of  Section  20  of  the  Act  of  2000.

5. The position in law in this regard is somewhat unsettled

as  has  been  noticed  and  dealt  with  by  this  Court  in

Jitendra Singh alias  Babboo Singh and Anr.  v.  State  of

Uttar Pradesh  (2013) 11 SCC 193 wherein in paragraphs

24 to 27 four  categories  of  cases have been culled  out

where apparently different approaches had been adopted

by this Court. The net result is summed up in paragraph

28 of the aforesaid report which explains the details of the

categorization made in the earlier paragraphs of the said

report. Paragraph 28 of the said report, therefore, would

require a specific notice and is reproduced below:

"28. The sum and substance of the above discussion is that

in one set of cases this Court has found the juvenile guilty



of the crime alleged to have been committed by him but he

has gone virtually  unpunished since this  Court  quashed

the sentence awarded to him. In another set of cases, this

Court has taken the view, on the facts of the case that the

juvenile is adequately punished for the offence committed

by him by serving out  some period in  detention.  In the

third set of cases, this Court has remitted the entire case

for  consideration  by  the  jurisdictional  Juvenile  Justice

Board, both on the innocence or guilt of the juvenile as

well as the sentence to be awarded if the juvenile is found

guilty. In the fourth set of cases, this Court has examined

the  case  on  merits  and after  having found the  juvenile

guilty  of  the  offence,  remitted  the  matter  to  the

jurisdictional  Juvenile  Justice  Board  on  the  award  of

sentence."

6. The validity of the conviction in respect of the incident

which  occurred  almost  two  decades  back,  in  our

considered view, ought to be decided in these appeals and

the  entire  of  the  proceedings  including  the

punishment/sentence  awarded  should  not  be  interfered

with on the mere ground that the accused Appellants were

juveniles on the date of commission of the alleged crime.

Judicial  approaches  must  always  be  realistic  and  have

some relation to the ground realities. We, therefore, adopt

one  of  the  possible  approaches  that  has  been  earlier

adopted  by  this  Court  in  the  four  categories  of  cases

mentioned  above  to  examine  the  correctness  of  the

conviction of the accused Appellants under the provisions

of  the  Indian  Penal  Code,  as  noticed  above.

7. In this regard, having perused the materials on record

we find  no  ground whatsoever  to  take  a  view different

from what has been recorded by the learned trial Court

and affirmed  by  the  High Court.  The  conviction  of  the

accused Appellants  Under Sections  323,  324,  325,  427,

455 read with Section 149 Indian Penal Code accordingly

shall  stand  affirmed.

8. This will bring us to a consideration of the sentence to

be awarded. Here again, in the four categories of cases

that have been noticed in Jitendra Singh (supra) and in

several  subsequent  decisions  of  this  Court  in  Abdul

Razzaq v.  State  of  Uttar  Pradesh  (2015)  15  SCC 637,

Mohd. Feroz Khan alias Feroz v. State of Andhra Pradesh 

(2015)  16  SCC 186,  Mumtaz  alias  Muntyaz  v.  State  of

Uttar Pradesh (2016) 11 SCC 786 and Mahendra Singh v.

State  of  Rajasthan  (2016)  16  SCC  312  different

approaches  have  been  adopted.  In  some  cases,  the

question of punishment has been left to be determined by

the  Juvenile  Justice  Board in  view of  the  provisions  of



Section 20 of the Act of 2000. In other cases, the issue of

punishment  has  been  dealt  with  by  the  Court  having

regard to the fact that on the date when the Court had

considered the issue the juvenile(s) have advanced in age.

9. The present  is  a  case  where  the  accused Appellants

though juveniles on the date of commission of the alleged

crime are, as on today, middle aged persons. The accused

Appellant  -  Mahesh  in  Criminal  Appeal  arising  out  of

Special Leave Petition (Criminal) No. 2934 of 2015 had

undergone  the  custody  for  a  period of  nearly  one year

whereas the accused Appellant - Arjun in Criminal Appeal

arising out of Special Leave Petition (Criminal) No. 5370

of 2015 had suffered custody for about eight (08) months.

The maximum sentence, as already noted, is three years.

Having regard to the long efflux of time we are of the view

that  it  will  not be necessary,  in the facts  of the present

cases,  to  cause  a remand of  the  matter  to  the  Juvenile

Justice Board for a decision on the quantum of sentence

for  the  reason even  if  such a  remand  is  made and the

Juvenile  Justice  Board  comes  to  a  decision  that  in

addition to the period of custody suffered by the accused

Appellants they need to suffer a further period of custody,

such  custody  can  only  be  in  a  remand  home  or  a

protection home to which places the accused Appellants,

because of their age as on today, cannot be sent."

20. Relevant  portion of  the judgment passed in the case of  Karan

Alias Fatiya (supra) is extracted herein-under: 

"33. The above judgments relate to an offence covered by

either the Juvenile Justice Act, 1986 or the 2000 Act. We

now proceed to  briefly  discuss  the provisions  under the

2015. Act. Section 9 of the 2015 Act is already reproduced

in  the  earlier  part  of  this  judgment.  According  to  Sub-

section (3) of Section 9 of the 2015 Act, the Court which

finds  that  the  person who committed  the  offence  was a

child  on  the  date  of  commission  of  such  offence  would

forward  the  child  to  the  JJB  for  passing  appropriate

orders and sentence, if any, passed by the Court shall be

deemed  to  have  no  effect.  This  does  not  specifically  or

even impliedly provide that the conviction recorded by any

Court with respect to a person who has subsequently after

the disposal of the case found to be juvenile or a child,

would also lose its effect rather it is only the sentence if

any  passed  by  the  Court  would  be  deemed  to  have  no

effect.



34.  There  is  another  reason why a  trial  conducted  and

conviction recorded by the Sessions Court would not be

held to  be vitiated  in  law even though subsequently  the

person tried has been held to be a child.

35. The intention of the legislature was to give benefit to a

person who is declared to be a child on the date of the

offence  only  with  respect  to  its  sentence  part.  If  the

conviction was also to be made ineffective then either the

jurisdiction  of  regular  Sessions  Court  would  have  been

completely excluded not only Under Section 9 of the 2015

Act but also Under Section 25 of the 2015 Act, provision

would have been made that on a finding being recorded

that  the  person  being  tried  is  a  child,  a  pending  trial

should also be relegated to the JJB and also that such trial

would be held to be null and void. Instead, Under Section

25  of  the  2015  Act,  it  is  clearly  provided  that  any

proceeding pending before any Board or Court on the date

of commencement of the 2015 Act shall be continued in

that Board or Court as if this Act had not been enacted. 

36.  Section  25  is  reproduced  hereunder:

    25.  Special  provision  in  respect  of  pending  cases.  -

Notwithstanding  anything  contained  in  this  Act,  all

proceedings in respect of a child alleged or found to be in

conflict with law pending before any Board or court on the

date of commencement of this Act, shall be continued in

that Board or court as if this Act had not been enacted.

37. Having considered the statutory provisions laid down

in Section 9 of the 2015 Act and also Section 7A of the

2000 Act which is identical to Section 9 of the 2015 Act,

we are of the view that merits of the conviction could be

tested and the conviction which was recorded cannot be

held to be vitiated in law merely because the inquiry was

not conducted by JJB. It is only the question of sentence

for  which  the  provisions  of  the  2015  Act  would  be

attracted and any sentence in excess of what is permissible

under the 2015 Act will have to be accordingly amended

as  per  the  provisions  of  the  2015  Act.  Otherwise,  the

Accused who has committed a heinous offence and who

did not claim juvenility before the Trial Court would be

allowed to go scot-free.  This is  also not  the object  and

intention provided in the 2015 Act. The object under the

2015  Act  dealing  with  the  rights  and  liberties  of  the

juvenile is only to ensure that if he or she could be brought

into the main stream by awarding lesser sentence and also

directing for other facilities for welfare of the juvenile in



conflict with law during his stay in any of the institutions

defined under the 2015 Act.

38. In view of the above discussion and the position in law

as laid down by the aforesaid judgments and many others

referred to in the above judgments, we approve the view

taken by this Court in the case of Jitendra Singh (supra),

Mahesh (supra) and Satya Deo (supra).

39. For all the reasons recorded above, it is ordered as

follows:  The  conviction  of  the  Appellant  is  upheld;

however,  the  sentence  is  set  aside.  Further  as  the

Appellant  at  present  would  be  more  than 20 years  old,

there would be no requirement of sending him to the JJB

or any other child care facility or institution. Appellant is

in  judicial  custody.  He shall  be  released forthwith.  The

impugned judgment shall stand modified to the aforesaid

extent."

21. Upon considering the aforesaid including the date of incident i.e.

20.05.1995,  the  age  of  the  appellant  at  the time of  commission  of

crime i.e.  16 years 10 months and 15 days,  as per  the order dated

07.03.2019  passed  by  Juvenile  Board,  District  -  Unnao,  and  the

present age of the appellant i.e. about 46 years (forty six years), the

conviction of the appellant is upheld and in view of the present age of

the appellant i.e. about 46 years as also efflux of time since the date of

occurrence, there would be no requirement of sending the appellant to

Juvenile Justice Board or other child care facility or institution and

accordingly,  the  sentence  awarded  by  the  trial  Court  is  hereby

modified to one already undergone and fine of Rs. 5,000/-, which shall

be deposited if already not deposited, within a period of one months

from today, failing which the same shall be recovered as per law. 

21. The instant appeal is partly allowed. 

Order Date :- 24.5.2024
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