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Counsel for Respondent :- C.S.C,L.P. Misra,Surendra Sharma

Hon'ble Saurabh Lavania.J.

Case called out. No one appeared on behalf of private respondents to

oppose this petition. The present petition is listed under the heading "THESE
CASES SHALL NOT BE ADJOURNED'. As such, this Court proceeded to hear
the case finally.

Heard learned counsel for the petitioners and Sri Hemant Kumar Pandey,

learned State counsel.

By means of this petition, the petitioners have challenged the order dated
21.05.1973 passed by Assistant Settlement Officer of Consolidation, District
Sultanpur (hereinafter referred to as "ASOC") in Appeal Nos. 992 and 1974,
which were filed under Section 11(1) of U.P. Consolidation of Holdings Act,
1953 (in short "Act of 1953"). The petitioners have also challenged the order
dated 18.07.1978 passed by Deputy Director of Consolidation, District Sultanpur
(hereinafter referred to as "DDC") in Revision Nos. 2645 and 2638, which were
filed under Section 48 of the Act of 1953.

Before proceeding further, it would be apt to indicate here that earlier this
petition was allowed vide order dated 20.10.2008. Thereafter, an application
(C.M. Application No. 127124 of 2014) seeking recall of the order dated
20.10.2008 was filed alongwith an application (C.M. Application No. 127123 of
2014) for condonation of delay and this Court after taking note of the averments
made in the application(s), recalled the final order dated 20.10.2008 vide order
dated 31.08.2017, which on reproduction reads as under:-

"C.M.Application No.127123 of 2014

Considering the statement of affidavit filed in support of the
application, the application is allowed and the delay in filing the
application for recall of order dated 20.10.2008 is condoned.
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C.M.Application No.127124 of 2014
This is an application for recall of order dated 20.10.2008.

The learned counsel for the applicants/respondents has submitted that
the opposite parties 3, 4, 5, 6 and 7 had already died and the
applications for substitution of their legal heirs were pending, but it
appears that those were escaped from mentioning to the court and this
court proceeded to decide the matter finally against the dead persons
vide order dated 20.10.2008.

Despite time provided to the petitioners, no objection has been filed. I
have considered the aforesaid submissions and found it appropriate to
recall the order dated 20.10.2008 and restore the writ petition to its
original number.

Let a fresh notice be issued to the petitioners to decide the case afresh
on merit."

Now reverting to the matter, the dispute in the present case relates to
Khata No. 88 situated at Village Khandsara, Tehsil Kadipur, District Sultanpur.
In regard to Khata No. 88, the original petitioner No. 1 namely Ram Asrey and
Abhai Narain (father of original petitioner Nos. 2 & 3 namely Ram Pyarey and
Radhey Shyam), both sons of Sahadeo (in short "claimants/objectors"), filed the
objection under Section 9-A(2) of the Act of 1953. In this objection, the relief
was also sought with regard to Deep Narain son of Sahadeo. It appears from the
copy of order dated 21.06.1971 (Annexure No. 4 to this petition) passed by
Consolidation Officer, Kadipur, Sultanpur (hereinafter referred to as "CQ') in
Case No. 848 that CO declared that Ram Asrey, Abhai Narain and Deep Narain
are entitled to 1/4 share of Khata No. 88. The claim of claimants/objectors before
the CO was to get share in land indicated in Khata No. 88. The
claimants/objectors before the CO stated that it is a joint property and
accordingly they are entitled to 1/4 share of the same, as is apparent from para 4
and 5 of the objections (Annexure No. 1 to this petition), which are extracted

hereunder:-

"ORT 4- IE b 915 I 7 3Muft St B 1/4 97 & 9 39 &< a9 SMA
&l a7 3o GoFo 7 a1 IfH W Afepd 2|

YRT 5- 8 & Su REM Uy wal & wu § 78 afffad 8 9% € oa:
IS¢ fGoToso 7 SR T 81 3t o S°% off 2 & uegd fovam 1 <&
gl 3T WYAT & % 95 M & 1/4 o @I Aifelgd MUt wal der
fSouodo 7 @1 &t IRII"

The claim of above named claimants/objectors was opposed by Ram
Abhilakh and others. In the reply to the objections under Section 9-A(2) of the
Act of 1953, Ram Abhilakh and others stated that Gopi and Bandhau, sons of
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Bhairon, were living separately. Gopi was the elder brother and hence the entry
with regard to Bandhau cannot be looked into in representative capacity. The
branch of Gopi has been out of possession and hence their claims have been

extinguished.

The CO decided the objection on 21.06.1971 in favour of above named
claimants/objectors holding that partition never took place and provided 1/4

share in Khata No. 88 to the objectors.

Being aggrieved, the Appeal Nos. 992 and 1974 were filed broadly on the
fact that partition took place earlier, as such, the claimants/objectors were not
having right over the land indicated in Khata No. 88. The appellate
authority/ASOC allowed the appeals vide order dated 21.05.1973 and interfered
in the order passed by CO dated 21.06.1971. The relevant portion of the order
passed by ASOC dated 21.05.1973 on reproduction reads as under:-

"I @TaT & R IR 3dierehdt 0T & gasii af A1 3ifdd g1 afs @1a
¥ T IR TRE R TE Yaol BT M ot g & Al TSR 98 Yoot & T
& T8l TSt S Aepcl! g1 i S9 T9F | g TR ST ST H S A8l
Tol 377 32 & fausfivor g7 ufew &t it 1868 Ht el 38 Jaoew A N !
Bt Fifes fausht gRT a8 rfed =& favar mar & o faarfea ofy S oft 78
S Y I8 AN U 1Y R & AT HYh URAR & RIS I off =T off|
AR AtTor GRT UiGE di it 3RoTlo 1969 HI g8 175 W &l Hicl 30
qahcH H AR Bl & foraH fAuefivTor T & Aoicia! WFeH H GadiaR! &
g5 Tl =Tel foar Tam &1 fauafiTor o7 R & SR ATGROINY 31aT g
T ol T JHIT AT el AT | Wt H HafeT P& T=RM WR desll i B
Y HE@IGR! Bl 8P ol dHT ST Febll| §7 HI AT P MR W Ihaal
rfEmRt o Mol & o faueft earger =R 1f 1 Hew@eR JF1 14 ©|
# T el § (A& 39 Wi § 370 Pl HeEkieR 8] g P 9|

et TR 992 YU ®U H qAT e TR 1674 3ferd: hacl 319
RITT 3 &b TG 5 Fpd DI A & TAT I AAART 37 B T a-g
QIR &I T=iT| Ful gee<! fgeRr ’9e 21.6.71 & fbar a1 Qran
TR 88 &1 IeaRT 7 YR I fham TaT| g 3y -RII 31fe 6l ity
GIRST &t =it a1E 3 exmE e ST ShaR 8"

Challenging the order dated 21.05.1973 passed by ASOC, the Revision
Nos. 2645 and 2638 were filed under Section 48 of the Act of 1953. The
revisional authority/DDC dismissed the revisions vide order dated 18.07.1978,

which on reproduction reads as under:-

"Ig 31 R |eerdo & oMy fidid 21-5-73 & fIog uegd
&1 TS 8 S S8 3diet Ho 992 37fe # wIRd fobam 71 Tfes I a1 fvRifa
Ueh SER TG 8 T U 81 UThidl &l & 31T H IehT PRAR T 8l
1Y FHAT AT FHST §
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3 Gefl BT GAT AAT BT BT STl 1Tl

fRGAtTT f[Jarfed @ & @ Fggas kg 78 & T 6
9 PEdl §U FEWIGR] Bl J1T &Ra 81 Fodfo b RT Il FEGIGR! Pl
A1 TfBR $I T feg HoFodloTo 7 ITdh! Te@IGR! Pl AN Pl FREd
IR AT JAT IMURAY &b 5T bl (RIbT b forog HRIT [@T| Uell &
Teg T GeTact Ugd di TS S Uil bl THR 2

WRq sy
|
| |
¢ G TS it
| |
| I | | | |
oI B WERd WEdR  ged £t oIS
| | | |
daT  IEAlC Jered L
| | |

ECKl CIECICH |
o |
| | | 3G R Sk
IR
eR URGIR qes
| | |
ESICHEIC G| |

| | |
g1 IHgfa NEEIN
| Jo I
| |
SRIGIYT  ellpATed

S REIGARTUT 319 ! MY &Y AR T gd1d gV g2 fanfed 9 & 9Ra 6t
§TS 8 9a1d 80 Jedaer! 6l 51T axd & Seie e 59 Y 3l 574 &
SRT M | 31T Y&d 8U S1fSid Bl 85 il ol Tl SHD! 3R | I PHal TR
{5 uall & 7eg 40-50 I¥ A 31fA 3rer faerft & 9 vell & T2 qiRaiRe
o 8 bt 81 39 92 ! FiRFparr o TiieR aed 81 I8 g I8
YR H G 81 Ao 5 fRueivor 6 iR 9 oal T & 5 39 I 6
¥y fuefimor o) g g8 gor s € 59 39 & B 9l € Sefe ARE
St ITT TMNAT P I8 dlel & T a1 Dl Y TIRATRe Ao & AR
fRRTdRTor @1 16 88 &1 FRRIIDdT & AfSEhl GRT -1 &9 39 3R
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BT BT T b HoFgoFogo T U 3N H I8 Terd foikar far & b
fraTfea If I_Iavd 3Nad], IH AT AITH 9 ISP dIe dhacl [AUeT &
M T 96 UGl & A Iof g ol 39 YA & 3Fd e I gl &
TEdS a7 &b A o I gl AT T b AW Ht &1 5| FERFGAT &b
ST 6T T8 91T USRI & AT I TF s s b fAgsfimor &
JfAGdhT GRT T8 Pal T b ARl o= & Irar & I9 JRYT Bl
TEIRICR & JMfIPR THPR & P & 3NT: I8 ST HY IegReR &
JfIBR A1 Tobd &1 S9F [Aog ARMIDd! & 3rfeiadh gRT I8 el T b
IHERY Bl 3R § AR I9 <A H andt are a1 Heet 8l gor $9d
A H Ie AT 9 g b RATS 37T T Ahel TR bl oIy
I8 f8g 81 & fob onft ARy 9 3% 72y off gaeHart 9d & &l 39
YHR T 39 db & IR TR AU Y BIg o1 &l T foparm ST Feba 21
fquefiTor & rfSechl 7 ART AT TR TRIIF & STl 3R 3Mepfid b
O 3N RRIA A I8 T ¥ a1 & & fdare IR & g & Y& 9
TrE-Ad & T I TSERT b Y & gedR &b IR § S8 adT fhar o St
ST IR & THI Pl 9N P IR § TR B S I & 39 YR Tl
N R & UM P AR S Y fJarea oft S9F IR & gcar & <A &
MR 378 8% Ugel Y &I UTH &l Il 8| Tg a1 T H el 31cht & b 319
AY YA & IR H ff PRI Pl Pig MfSHR UH o1 O S84 39 IH &
IR H it 7O T S T gear & folv Srar vRad fhaml uall & Je 9edR]
g8d 3 9d 9§ W hiaR 8 R I8t Rig 2iar & {6 el & 78 Bt o 3t
q RaTR® a9 81 et 81 dei 39 fAMTeH & SFRIR I el 6 YA
fquafimor 1 oy &S off T am =R it Y IR @ urg g 2R
J 39 fQYoH 9 Ieqe ot 91 Jen 99 9 9 FFRAedi o IqE T8 9
9P IR H Ugel Ht I &1 g o g 21 599 I8 R 8l & b am
OISR $l 9Y 9 & IR H I8 fAUsiir & ifeeR ol THeR ax b &l
eIy frRFedt & srfdamhT 7 I8 a% WRqa fbar fs miRarRes fvee 9
&l & 9 3ifAT SearT T8 JHFT 9T Afey foheg 3 o 3 gd fohy g
TRaTRe® a9 o1 off ST & Jeca 1 T T8 fAYISH vl & Je gaTaett
R IUAY 18T I SIRT & BT § TpR R AT ST Tt 81T 81 39P
AR IR T 78 3N & TIT I S I Tl o W& T IHh! TRouar 3
o qufg 3icR 8 g1 2 Jf garur T e 3 gd 9§ iRl v
PR AR 2| SEIU I8 a1 H§ Tthel 81 8d FIRMIGdl gRT I8 3Ta9dd
o 5 I g o= fb uall & eydst ¥Rd & arg S 9 74 312 Mdt &
ST 31T & TS I8 HYeh YRAR F Y& 8V Jeil Fh Uil | 1fold &t T
off | 59 = § FFRMIdd! 1 I78es ®I R8T IRAR ot &1 Rig 781 fomn
& oI Ufh =uss 1 35 & &l AW AR BU A 3MeTT—3FT Y a5t ol
TS gHfety ot foush & aiferawh & 39 dd H I Uciid sId1 & fdb MUt qer
S b T I Bl S uell & qe fA9SH 8 Tt & 9T Q1 Yl H ST
3T YEdR Uil 31foid |

SR fAde & SMYR W ARSI 3109 g1 B RAg o o
thet &1 Y& & TT Tero Bl ARy et g ~IRRiTd Udid 8idT 2l

ST fARIfFART fARTeR € 3R wWTiRat 6t o7t g1

In the aforesaid background of the case, the present petition has been filed.

Assailing the impugned orders dated 21.05.1973 and 18.07.1978, learned
counsel for the petitioners submitted that the family property, which was

originally recorded in the name of Bhairon, was never partitioned, as such, the
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petitioners and their predecessors were entitled to share in the property including
the property indicated in Khata No. 88, as such, the findings recorded by the

ASOC and DDC in the impugned orders dated 21.05.1973 and 18.07.1978,
respectively, are liable to be interfered with by this Court.

To substantiate the aforesaid, learned counsel for the petitioners only
placed reliance on the order passed by the trial court dated 18.05.1961 in
Suit/Case No. 32 of 1960, which was filed under Section 176 of U.P. Zamindari
Abolition and Land Reforms Act, 1950 (in short "Act of 1950") by Abhai

Narain, Deep Narain and Ram Asrey.

Based upon the order dated 18.05.1961, it has been stated that the
aforesaid suit was filed with regard to property situated at Village Khandsara, in
which, the plea of partition was taken, however, the same was not accepted and
considering the pleadings on record, the suit was decided in favour of plaintiffs

holding that they are having 1/2 share over the property in suit.

At this stage, on being asked that which was the property in issue in suit,
learned counsel for the petitioners, based upon the copy of order dated
18.05.1961 as also the pleadings on record, failed to indicate the property in

1ssue 1n suit.

It is appropriate to mention here that the order passed in partition suit No.
32 of 1960 dated 18.05.1961 indicates that the case of above named plaintiffs in
the suit was to the effect that the land in suit was in co-tenancy of the plaintiffs &
defendant Nos. 3 to 9 and the same was situated at Village Khandsara and the
allegation that the land in suit was partitioned, was not accepted by the

regular/trial court.

The case of the side opposite, as appears from counter and supplementary
counter affidavit, is to the effect that family partition took place more than 50
years ago and as per the same, the land situated at Village Khandsara went
towards the share of Bandhau's branch and land situated at Village Chauparia
went towards the share of Gopi's branch. To support the fact related to partition,
side opposite has brought on record the statement of one Patiram (defence

witness), which on reproduction reads as under:-
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" OeiRA Gd 3168 SR 55 T Hlo WSRRT Ulo 3eaAs dedial BIalgy
I8h UM BT b SIRTSH 7191 ST g1 98<s d MY 1 ST § A S
31T ST ¥ed o 3Ah! Wehl IRt I8 Hed He 3MelT 8l T T Mt agfedr
Ed 9 9 WEERT ¥Ed MUl 9835 F Mt 9 & ST 1 1S off TRISh S
IR OIS & M $Ht 81 81 I8 BAR M1 It Al Pl a915 8 A AR
digfear 4 qed § T&d 81 ! PIs Wil I 39 Mia A Fel & AR T g1
PIS Peoll I ST 81 8 AR 7 Y AN P Peoll I S@A PR AN & TINI PO
S ATasct off ST AR S ot off fORTd IR | SaT SRR dRds 39T e
ol g B ST I HIIH gl fob I8 STRISH Il H1ed 1 918 & SR Mt

qOTS> 37T 37T & A"

Considered the aforesaid and perused the record.

Undisputedly, the case setup by the original petitioner No. 1, predecessors
in interest of the original petitioner Nos. 2 & 3, before the CO was based upon
the fact that the land recorded in Khata No. 88 is a joint property, as such, they
are entitled to the share. To prove the jointness, petitioners' counsel has placed

reliance on the order passed by regular/trial court dated 18.05.1961.

The CO while allowing the claim of the petitioners specifically observed
that the onus of proving partition in the family was on the defendants but they

failed to produce cogent evidence.

However, as per the established principles, the claimant has to prove his
case and he can succeed on the strength of his own legs and not on the weakness
of side opposite. In the case of Rangammal v. Kuppuswami, (2011) 12 SCC
220, the Hob'ble Apex Court observed that "Thus, the Evidence Act has clearly
laid down that the burden of proving a fact always lies upon the person who
asserts it. Until such burden is discharged, the other party is not required to be
called upon to prove his case. The court has to examine as to whether the person
upon whom the burden lies has been able to discharge his burden. Until he
arrives at such conclusion, he cannot proceed on the basis of weakness of the

other party."

In the case of Jai Narain v. D.D.C., [1979 RD 198] it was held that the
presumption is only in respect of jointness and not that any property acquired by
members of the family is a joint family property. It may be thrown in the
common stock or the members may intend it to be treated as joint family
property or it may be acquired by joint family nucleus. But this is a matter of

evidence and not of presumption.
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In the case of Sheo Nath v. D.D.C., [1983 RD 107] it was held that a
member of the joint family or even a Karta of the family can acquire property for
himself and in his own name and that the other members of the family would
have no interest or share in it if he had acquired it from his own funds. But if the
tenancy holding was acquired with the aid and assistance of the joint family
funds while the family was joint, then other members of the joint family would
also have a share in it although it may be recorded in the name of an individual
member of the joint family. It was also held in this case that it is well settled that
the claim of co-tenancy rights cannot be upheld merely on the strength of
recorded possession over certain plots of the disputed holding and receipt for
rent and canal dues made by the claimant. If a holding is entered in the name of
one or more members of the family and another member claims a share in the
holding, the burden of proving that the holding was joint family property and the
name of recorded person or persons was in the representative capacity lies

heavily on the claimant.

In the judgment passed in the case of Jagdamba Singh v. Dy. Director of
Consolidation, 1984 SCC OnLine All 689 : 1985 All LJ 671, this Court
observed as under:-

"14. It is fairly well settled that in order to entitle a party to claim co-
tenancy rights in the holding on the ground of its being ancestral the
unbroken identity of the holding has got to be established throughout
the period. If the identity has changed of the holding the claim cannot
succeed. This view has been expressed in several decisions of Board of
Revenue and also of this Court in the cases noted below:—

(1) 1943 Rev Dec 567 (BR)Jodhia v. Bhikwa.

(2) 1942 Rev Dec 379 (BR)Hamid Ali v. Benares Bank.

(3) 1942 Rev Dee 401 (BR)Mohd. Yasin v. Mohd. Shafi.

(4) 1945 Rev Dec 122 (BR)Rajaram v. Narain Singh.

(5) 1969 Rev Dec 175 (BR)Abhai Narain v. Ram Manorath.

(6) 1973 Rev Dec 242 (BR)Aminuddin v. Kamuruddin.

(7) 1975 Rev Dec 195 (BR)Ram Narain v. Buddhu.

(8) 1963 Rev Dec 37 (BR)Mahadeo Singh v. Sunder Kewat.

(9) 1979 Rev Dec 125 : (1979 All LI NOC 47)
(BR)Balwanti v. Bhaiya Ram.

(10) 1983 (1) Lucknow Civil Decision, 40 (HC)Jhagroo v. The Deputy
Director of Consolidation.

15. In all the aforesaid decisions it has been consistently held that in
order to uphold the claim of co-tenancy rights on the ground of land
being ancestral it is essential that the entire land of the holding of the
common ancestor must have come down in the identical form an it
must have remained unchanged and intact. It would, however, be
correct to say that where as a result of survey made during settlements,
the area of some plots might have decreased or increased or that some
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plot or plots are eliminated for some explained reason from the holding
in question viz. having fallen in the bed of river due to the alluvial and
deluvial action of the river or by the construction of the canal etc., then
in such event it cannot be said that there is break in the identity of the
holding in dispute. The slight change like elimination of certain plot or
the increase or decrease in the area of certain plots for the aforesaid
reasons shown would not operate to destroy the identity of the holding
coming down in identical form in the family from the time of common
ancestor. But in order to uphold the claim of co-tenancy rights on the
ground of land being ancestral it must be established by the claimant
that the holding has come down intact and in identical form that it has
not been sub-divided or resettled with one or some of the heirs or with
the strangers. Thus, where the disputed holding has not come intact in
the identical form and only some of the plots of the holding belonging
to common ancestor are found included as in the present disputed
holding it would not make it ancestral holding so as to give a share in
it to the claimants on that ground nor it would be permissible to pick
up those plots from the holding and declare them to be ancestral
property and give a share in those plots to the claimant.

16. Learned counsel for the opposite parties had urged that in the
present case there is no evidence regarding resettlement of the land
with Mata Dihal Singh, and, as such, the opposite parties 1 to 3 have
committed no error in giving co-tenancy rights to opposite parties 5 to
8 in those plots of the holding which initially belonged to Devi Singh.
[ am unable to agree with this contention. In second settlement of
1301F, the present holding in dispute was recorded in the name of
Mata Dihal Singh. Although it contained 19 plots which initially
belonged to Devi Singh, but this holding consisted of 43 plots with an
area of 43 bighas, 19 biswas and 16 biswansis on an annual rent of Rs.
117-6-3. 1t is thus evident that 24 plots which did not belong to Devi
Singh were also included in the holding which was settled with Mata
Dihal Singh on aforesaid annual rent by the then landlord. Similarly, in
1301 F., a separate holding is recorded in the name of Ram Baran
Singh consisting of 19 plots out of which 5 plots belonged to Devi
Singh. These two holdings were thus apparently settled by the landlord
separately with these persons, Mata Dihal Singh and Ram Baran Sngh.
This entry 1s 90 years old and it is practically impossible to produce
direct evidence on the question regarding settlement of land by the
landlord with these persons. The entry itself affords the evidence
regarding settlement with these persons — especially when all those
plots which belonged to Devi Singh had not come down in identical
form in none of these holdings which came to be recorded separately
in the name of Mata Dihal Singh and Ram Baran Singh. In this view of
the matter I do not find any substance in the aforesaid arguments of the
learned counsel for the opposite parties. It is not disputed before me
that the suits for ejectment and arrears of rent were filed by the
landlord against Mata Dihal Singh and also against Ram Baran Singh
in respect of the land-holding which were recorded in their names.
Admittedly, Ram Baran Singh was ejected in the suit filed by the
landlord for arrears of rent and ejectment as he could not pay the
arrears of rent outstanding against him. The grandfather of the
petitioners Mata Dihal Singh was not ejected as rent was paid by him.
Landlord had also filed suits for ejectment in respect of the holding in
dispute against the petitioners. It is thus evident that the petitioners and
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their predecessors were always treated separate tenure-holders of the
land in dispute by the landlord.

17. Thus, in this view of the matter I find that neither the disputed
holding nor any portion thereof could be held to be ancestral holding
coming down from the time of common ancestor Devi Singh as it has
not come down in the identical form, and, as such, the opposite parties
could not be declared to be co-tenure-holders by picking uncertain
plots from the holding in dispute and treating them to be ancestral on
the ground that those initially belonged to Devi Singh.

18. Learned counsel for the opposite parties had contended that the
opposite parties 1 to 3 cannot be said to have fallen in error in giving
share in those plots of the disputed holding which belonged to Devi
Singh. I am unable to agree with this contention as well. Where the
holding of the common ancestor, as already observed above, has not
come down intact in identical form the claimant cannot be granted co-
tenancy rights only in some of the plots of the disputed holding merely
on the ground that those initially belonged to the common ancestor.
This question cropped up for consideration before Board of Revenue
in Mohd. Yasin v. Mohd. Shaft, 1942 Rev Dec 401 (BR) wherein Sathe,
J. observed:—

“The mere fact that land comprised in several holding belonged to a
common ancestor is not enough to hold that it belongs to all the
descendants of the common ancestor. One essential thing which is
necessary for this is that the identity of the holding must have
continued unbroken. If the land was divided between two branches of
the family by a family arrangement and some holdings are entered in
the name of one branch or the other and some jointly, if will be
inequitable to pick out some of the resultant holdings and say that they
belong to both the branches as they belonged to one ancestor.”

19. In (sic) Udal Singh v. Hardayal, 1973 Rev Dec 242 (BR) it has
been observed:—

“It was more than clear that the holding had not come in the identical
form from the ancestor. The holding may have been acquired by the
plaintiffs' ancestor in 1872 or thereabouts and it appears to have
continued in that form until 1924 or thereabouts, but then it changed
hands and while part of the old plots were retained some additions and
alterations were made and instead of occupancy a new hereditary
tenure was created in favour of the new lessees. It is obviously,
therefore, not possible to hop back to the year 1900, and then assume
in spite of the lack of continuity that since the ancestors were co-
tenure-holders in the year 1900, they should be regarded as co-tenure-
holders in any new settlement made with some of the members of the
family.”

20. Similar view was expressed by Board of Revenue in Ram
Narain v. Buddhu, 1975 Rev Dec 195 (BR), wherein it was held:

“Where the original holding of the common ancestor has not come
down in an intact form the plaintiffs cannot claim co-tenancy in
respect of only one part of common ancestor's holding”.

21. I have carefully gone through these decisions and in my opinion,
the Board of Revenue has taken a correct view on the point that in
order to uphold the claim of co-tenancy rights on the ground that the
holding in dispute is ancestral property, it is necessary that the holding
should have come down intact in the identical form without any break
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and it would not be open to pick up few plots of the holding which
initially belonged to common ancestor and declare them to be ancestral
property giving a share to the claimant on that ground. The claim of
co-tenancy rights cannot be upheld in respect of certain plots of the
holding but the claim is to be considered and is to be accepted or
rejected in toto in respect of the holding and not in respect of any
portion thereof. In this view of the matter I find that the opposite
parties 1 to 3 committed error in granting co-tenancy rights to the
opposite parties 5 to 8 in 36 plots of the disputed holding merely on
the ground that these plot's initially belonged to Devi Singh, and, are
therefore, ancestral property. This view is absolutely erroneous and in
view of what has been said above, the said plots in question cannot be
held to be ancestral holding so as to give co-tenancy rights to the
opposite parties 5 to 8 in those plots. In my opinion no co-tenancy
rights could be legally granted in respect of a part of the holding and,
as such, the impugned orders passed by opposite parties 1 to 3 granting
opposite parties 5 to 8 co-tenancy rights in respect of the part of the
holding (36 plots), cannot be legally sustained.

22. Learned counsel for the opposite parties Sri Hargun Charan,
however, urged that even if the claim of the opposite parties 5 to 8
cannot be sustained on the ground that the disputed holding is
ancestral, yet their claim is sustainable on the ground that the entire
land of the disputed Khata No. 36 is joint family property and the
name of Mata Dihal Singh was recorded in the representative capacity
as he was head and Karta of the joint family. His further contention
was that even if it be held that the holding in dispute consisting of 84
plots with an area of 44 bighas, 9 biswas, 14 biswansis was settled
afresh by the landlord with Mata Dihal Singh, the same would be
deemed to be joint family property as at the time of acquisition he was
head and Karta of the family being elder brother. Learned counsel
pointed out that the opposite parties 1 to 3 have recorded a finding to
the effect that at the time of second settlement in the year 1301 F., both
these brothers Mata Dihal Singh and Ram Baran Singh formed joint
family and on the basis of this finding learned counsel urged that even
if land of the disputed holding was acquired by Mata Dihal Singh, but
the same would be treated to be joint family property and the opposite
parties 5 to 8 would get half share in all the plots of the disputed
holding-Khata No. 36.1 am unable to agree with this contention as
well.

23. 1t is well settled that the creation of tenancy in respect of
agricultural land is a matter of contract between the landlord and the
tenant. Even in the joint Hindu family a member of the joint family
could acquire land for himself and unless it is proved that the land was
acquired by him in the representative capacity and for the benefit of
the family, it cannot be held to be joint family land merely because it
was acquired by him when he formed joint family with other members.
Even a Karta of joint Hindu family can acquire land in his name for his
own benefit and it cannot be treated to be joint family property merely
because he happens to be Karta of the family at the time of the alleged
acquisition of the property. It has to be positively proved that when the
land was acquired by the Karta of the joint family he had acquired it in
the representative capacity for the entire body of coparceners and it is
treated as such by the members of the family.
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24. It appears to be fairly well settled that when joint family is
possessed of sufficient nucleus and the Head or Karta of the family
had, as a matter of fact, in his possession joint family funds, while
acquiring certain property in his own name, the onus would lie on him
to prove that it was his self-acquired property and that it was not
acquired with the aid or assistance of the joint family funds. But even
this rule cannot be always pressed in service in the matter relating to
acquisition of agricultural tenancy lands because no premium
(Najrana) can be legally charged by the landlord while letting the land
to the tenant. It therefore, cannot be assumed that in every case while
obtaining lease of agricultural land the tenant must have paid some
premium (Najrana) to the landlord and that too from the joint family
funds. In Bhagirath Devi Kumar Rani Sahaba v. Agricultural Income
Tax Revision Board, 1970 Rev Dec 365 : (1971 Tax LR 81), while
considering this question, the Division Bench of this Court held:—

“No doubt a presumption arises in Hindu law that property standing in
the name of a member of Hindu undivided family must be presumed to
have been acquired from Hindu undivided family funds, and, therefore,
to be Hindu undivided family property, where the member of the
family does not possess sufficient funds of his own for the purposes of
acquiring the property. But in a case where acquisition of the property
does not require any expenditure of funds, the presumption cannot be
raised.

In the instant case, no funds were required because payment of
Nazrana for the acquisition of tenancy lands had been declared illegal
by law.”

25. Thus in this view of the matter and also in the absence of any
positive evidence, I find it difficult to assume that Mata Dihal Singh
while he acquired land of the disputed holding had paid some premium
to the landlord and that too from the joint family funds. In the present
case it was neither asserted nor proved that the land in dispute was
acquired by Mata Dihal Singh with the aid or assistance of the joint
family funds, and, as such, simply because the and in dispute was
recorded in the name of Mata Dihal Singh it cannot be assumed to be
joint family property because even in a joint family any member or
even a Karta of the joint family can acquire land in his name for his
own benefit. It has to be shown positively that it was neither acquired
in the representative capacity by the Karta of the joint family or that it
was blended as joint family property and was treated as such and that
all the members of the joint family were in possession over it. But
where no such case was set up nor established, the claimants cannot
get co-tenancy rights merely because the disputed holding is recorded
in the name of the Karta of the joint family or in the name of any
member of the joint family. The claim of co-tenancy rights in such land
by unrecorded member of the joint family can only be accepted if it is
established that the land in dispute was acquired in the representative
capacity and was blended as joint family property and was treated as
such. The burden of proof that the land was acquired by the recorded
tenure-holder in the representative capacity, lies heavily on the person
who asserts that it was acquired as such.

26. In the present case it is very well evident that both Mata Dihal
Singh and his brother Ram Baran Singh had separately acquired land
and their names are recorded as separate tenure-holders on different
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holding in second settlement of 1301F. So even if they formed joint
family at that time, the land recorded in their names could not be
treated to be joint family property because it is well settled that any
member of the joint family or even a Karta can acquire land in his own
name for his own benefit and it will not become a joint family property
merely because he happens to be a member of the joint family at the
time of acquisition of that Ind. (See Sattoo v. Dy. Director of
Consolidation W.P. 2417 of 1979, decided by me on 15-10-1981).
Similar view was expressed in 1977 All WC 418 : (AIR 1976 All
502), Dildar Husain v. Ali Husain, wherein it was observed that there
could be no bar to the acquisition of land by an individual even though
he might be joint in estate with his other brothers but by virtue of this
fact they could not automatically become co-tenants with that
individual who had obtained acquisition in individual name.

27. In view of the above I am unable to accept the contention of the
learned counsel for the opposite parties that the land which was
recorded in the name of Mata Dihal Singh was acquired in the
representative capacity or that it was a joint family property. Ram
Baran Singh had also separately acquired the land which was recorded
in his name in the second settlement of 1301 F. In these circumstances
it cannot be said that Ram Dihal Singh acted in representative, capacity
when he acquired land which was recorded in his name in the second
settlement of 1301 F. If he was acting as Karta of the joint family there
was no occasion for separate acquisition of land by Ram Baran Singh
and recording of his name on a separate holding in the second
settlement. Thus even if it be held that both these brothers formed joint
family at the time of the second settlement that holding in dispute
cannot be held to be joint family property so as to give a share to the
opposite parties 5 to 8 on that ground. It i1s well settled that where a
member of the joint family has been recorded as a sole tenant even
during the last settlement and there is nothing to show that the holding
was leased out to him or to his predecessor-in-interest in the
representative capacity, there would be a presumption, though
rebuttable, that the settlement entry is correct and the other members of
the family cannot claim to be co-tenants merely on the ground that
they were members of the joint family.

28. The acquisition of land in the representative capacity either by the
Karta or a member of joint family can be established by the evidence
led directly to establish the fact that the landlord had settled the land
with him in the representative capacity for all the other members of the
family as well and that all the members of the joint family came into
possession over the land which was blended and treated as joint family
property. The evidence establishing the fact about joint possession of
all the members of the joint family on the land of holding till it
remained undivided or over specific plots of the holding by members
of the family to the extent of their respective shares, by way of mutual
partition in the event of separation in the family and the payment, of
land revenue by them either directly to landlord or through the
recorded person, would no doubt be very material circumstance and a
piece of admissible corroborative evidence to establish the fact
regarding acquisition of land in the representative capacity by the
recorded person. It may, however, be expressed to clarify that merely
by being in possession over certain plots would alone be not enough to
establish that the land was acquired by the recorded tenant in the
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representative capacity because no amount of common living and the
use and enjoyment of the land jointly or severally would make the
claimant a co-sharer in the holding or for treating it to be joint family
property acquired in representative capacity. It has to be established by
cogent evidence that the land was in fact acquired by the recorded
person as Karta in the representative capacity for the benefit of all the
members of the joint family and it was blended and always treated as
joint family property by the recorded person without any objection by
the landlord to it and that the claimants have remained in possession
over the land of the holding to the extent of their share in it and paid its
rent. It be also shown that the possession of claimants over the land of
the disputed holding was in their own right and not by way of any
arrangement as licensee on behalf of the recorded tenant or for any
other consideration on his behalf.

29. In the present case I find that the opposite parties 5 to 8 have not
been able to prove their possession and their claim regarding co-
tenancy has been upheld on the basis of constructive possession which,
in my opinion, is altogether erroneous view. The doctrine of possession
of one co-tenant is that of all co-tenants can only be invoked where co-
tenancy is either admitted or established. In the present case the
petitioners have seriously refuted the claim regarding co-tenancy rights
asserted by opposite parties 5 to 8 and have also failed to establish it
on merits as already observed above. Thus the impugned orders passed
by opposite parties 1 to 3 cannot be sustained and deserve to be
quashed."

In the judgment passed in the case of Sanehi and Another vs. Deputy
Director (Cons.) Faizabad and Others, 1985 All CJ 2306, this Court, with

regard to claim based upon the co-tenancy, observed as under:-

"6. The foremost crucial question for consideration in the writ petition
1s as to whether the land of the disputed holding is ancestral and is
coming down in the identical form or not. In order to claim co-tenancy
rights by an unrecorded tenant it has to be proved that the land in
dispute is either ancestral holding or it was acquired in the
representative capacity by the recorded tenure holder or that it was
acquired with the aid and assistance of the joint family funds or that it
was their joint acquisition and unfortunately their names were not
recorded.

7. In order to establish whether the land in dispute is ancestral holding
coming down from the time of the common ancestor, it is very
necessary to establish that the land has come down in the identical
form and with unbroken period, and as such, mere recording of the
name of common ancestor earlier on some of the plots of the holding
would not be enough for holding that the land of the disputed holding
is ancestral property. It may, however, be clarified that the increase or
decrease in the area of certain plots of the holding as a result of
resurvey made during the settlements or elimination of one or two
plots from the holding recorded in the name of common ancestor for
certain good reasons shown would not affect or alter the identity of the
holding which has otherwise retained its character having come down
in the identical form without any break in the continuity of tenancy
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from the time of common ancestor. If the identity of the holding has
changed and it has not come down in identical form, it can then very
well be assumed to have been settled with the recorded tenure holder
and it cannot be treated to be ancestral holding so as to give a share to
the unrecorded claimant claiming a share in it merely on that ground."

In the case of Bodh Raj v. Joint Director of Consolidation, Faizabad,

1995 SCC OnLine All 614 : (1996) 27 ALR 98, this Court observed as under:

"12. Therefore, in view of the case law, cited above, it is clear that
there is a presumption with respect to jointness of family and if it is
shown or proved to the satisfaction of the court that the family was
joint then the property inherited from a common ancestor will be
deemed to be joint property of all. It is also clear that the joint family
funds must be used for purchase of the property in order to make it
joint. Individual member of the joint family can also acquire property
in his own name from the separate fund and that property will not be
treated to be joint family property and if the property is entered in the
name of one person then it has to be proved by other party, who claims
to be joint property that it was acquired by the joint family funds."

This Court in the case of Bajrangi vs. Joint Director Cons. Raebareli
reported in 2020 SCC OnLine All 2066 : (2020) 147 RD 683, after considering
the judgment passed in the case of (Smt.) Dharmawati Tiwari v. Prem Shanker
Tiwari, 1999 (17) LCD 81; Sheo Nathv. Deputy  Direction  of
Consolidation, 1983 RD 107; Sonu and Rahul v. Board of Revenue, (2010) 109
RD 679; Shiva Nath v. Deputy Director of Consolidation, Varanasi, (2014) 123
RD 323; Ruchha v. Deputy Director of Consolidation, Gorakhpur, 2007 (25)
LCD 1420; Shrinivas Krishnarao Kango v. Narayan Devji Kango, AIR 1954 SC
379; Appasaheb Peerappa Chamdgade v. Devendra Peerappa
Chamdgade, (2007) 1 SCC 521 : (AIR 2007 SC 218;AIR 2006 SCW 5562;
(2007) 1 AIR Kant R 17); K. V. Narayanaswami Ilyer v. K.V. Ramakrishna
Iyer, AIR 1965 SC 289; Rukhmabai v. Lala Laxminarayn, AIR 1960 SC 335;
Achuthan  Nair v. Chinnamu  Amma; AIR 1966  SC  411; Surendra
Kumar v. Phoolchand (Dead) Through L.Rs., (1996) 2 SCC 491 : (AIR 1996 SC
1148 : AIR 1996 SCW 695); D.S. Lakshmaiah v. L. Balasubramanyam, AIR
2003 SC 3800 and Makhan Singh (D) By L.Rs. v. Kulwant Singh; (2007) 10 SCC

602 observed as under:-

"22. This court in the case ofSheo Nathv.Deputy Director
Consolidation (supra) has held that if a holding is entered in the name
of one or more members of the family and another member claims a
share in the holding the burden of proving that the holding was joint
family property and the name of recorded person or persons was in the
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representative capacity lies heavily on the claimant. It has further been
held that the law is fairly settled that the member of the joint family or
even a Karta of the joint family can acquire property himself and own
his name and the other members of the family would have no interest
or share in it if he has acquired it from his own fund.

23. This Court in the case ofSonu and Rahulv.Board of
Revenue (supra) has held that rights of a Bhumidhar are transferable
and this power of transfer is only subject to the provisions of the Uttar
Pradesh Zamindari Abolition and Land Reforms Act, 1950 and under
the said act the principles of coparcenary property are not applicable to
Bhumidhari rights. It has also been held that in absence of any material
it could not be shown that the family had any nucleus or Joint Hindu
Family fund. The relevant paragraphs 3, 4, 5 are reproduced as under:

“(3) The only point urged by the learned counsel for the petitioners is
that the land in dispute was purchased by Chandra Shekhar out of Joint
Hindu Family fund and as such the petitioners were not even born on
the date of the sale deed. There is no material on record to show that
the said family had any nucleus or Joint Hindu Family fund. The sale
deed stands in the name of Sri Chandra Shekhar alone.

(4) A Division Bench of this Court in the case of Mahendra
Singh v. Attar Singh, has held that the Bhumidhari rights are special
rights created by Act I of 1951 and these new rights are solely to be
governed by the provisions of the Act. The notions of Hindu
Law or Mohammedan Law which would be applicable to other
property not governed by any special law can not be imported into the
rights created by this Act.

(5) By Section 152 of the U.P. Zamindari Abolition and Land Reforms
Act, rights of a Bhumidhar are transferable and this power of transfer
is only subject to the provisions of this Act, Under the Act the
principles coparcenary property are not applicable to Bhumidhari
rights.”

24. This Court in the case of of Shiva Nath v. Deputy Director of
Consolidation, Varanasi (supra) after considering the judgments of the
Hon'ble Apex Court has held that the initial burden is on the person
who claims that it was joint family property but after initial discharge
of the burden it shifts to the party who claims that the property has
been acquitted by him through his own source without the aid of the
joint family property and there can be no presumption in law that a
property purchased in the name of a member of a family had ipso facto
the character of Joint Hindu Family property unless it could be shown
that the family possessed a nucleus for the purchase of the same.

25. The Hon'ble Apex Court in the case of Shrinivas Krishnarao
Kango v. Narayan Devji Kango, AIR 1954 SC 379 has held that so far
as the proposition of law is concerned, the initial burden is on the
person who claims that it was joint family property but after initial
discharge of the burden, it shifts to the party who claims that the
property has been purchased by him through his own source and not
from the joint family nucleus.

26. The Hon'ble Apex Court in the case of Appasaheb Peerappa
Chamdgade v. Devendra Peerappa Chamdgade, (2007) 1 SCC 521 :
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(AIR 2007 SC 218;AIR 2006 SCW 5562; (2007) 1 AIR Kant R 17)
after considering other decisions has held that on survey of the
aforesaid decisions what emerges is that there is no presumption of a
Joint Hindu Family but on me evidence if it is established that the
property was Joint Hindu Family property and the other properties
were acquired out of that nucleus and if the initial burden is discharged
by the person who claims Joint Hindu Family, tiien the burden shifts to
the party alleging self-acquisition to establish affirmatively that the
property was acquired without the aid of the joint family property by
cogent and necessary evidence.

27. The Hon'ble Apex Court in the case of K.V. Narayanaswami
Iyer v. K.V. Ramakrishna Iyer, AIR 1965 SC 289 has held that it is
well settled that in case on the date of acquisition of a particular
property the joint family had sufficient nucleus for acquiring it, the
property in the name of any family member of the joint family should
be presumed to be acquired from out of family funds and so form part
of the joint family property.

28. The Hon'ble Apex Court in the case of Rukhmabaiv. Lala
Laxminarayn, AIR 1960 SC 335 has held that mere is a presumption
in Hindu law of jointness of family but mere is no presumption that
any property whether movable or immovable held by a member of a
Joint Hindu Family is joint family property. The burden lies upon the
person who asserts that a particular property is joint family property to
establish that fact and if he proves that there was sufficient joint family
nucleus from and out of which the said property could have been
acquired, the burden shifts to the member of the family who is
claiming to have acquired without any assistance of the joint family
property. The same view has been taken by the Hon'ble Apex Court in
the case of Achuthan Nair v. Chinnamu Amma; AIR 1966 SC
411 and Surendra Kumar v. Phoolchand (Dead) Through L.Rs., (1996)
2 SCC 491 : (AIR 1996 SC 1148 : AIR 1996 SCW 695).

29. The Hon'ble Apex Court in the case of D.S. Lakshmaiah v. L.
Balasubramanyam, AIR 2003 SC 3800 has observed that a property
could not be presumed to be Joint Hindu Family merely because of the
existence of a Joint Hindu Family and raised an ancillary question in
para graph-7 and answered the same in paragraph- 18. The same are
extracted below:—

“7. The question to be determined in the present case is as to who is
required to prove the nature of property whether it is joint Hindu
family property or self-acquired property of the first appellant.

18. The legal principle, therefore, is that mere is no presumption of a
property being joint family property only on account of existence of a
joint Hindu family. The one who asserts has to prove that the property
is a joint family property. If, however, the person so asserting proves
that there was nucleus with which the joint family property could be
acquired, there would be presumption of the property being joint and
the onus would shift on the person who claims it to be self-acquired
property to prove that he purchased the property with his own funds
and not out of joint family nucleus that was available.”

30. The same has also been followed by the Hon'ble Apex Court in the
case of Makhan Singh (D) By L.Rs. v. Kulwant Singh; (2007) 10 SCC
602.
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31. This Court in the case of Ruchhav. Deputy Director of
Consolidation, Gorakhpur (supra) has held that it is well settled
proposition that even in the Joint Hindu Family a member of said
family can acquire land for himself and unless it is proved that the land
was acquired by him in the representative capacity out of joint family
funds for the benefit of the family it can not be held to be joint family
land merely because it was acquired by him when he formed joint
family with other members.

32. In the present case since the petitioners were claiming that land in
dispute was acquired by the Joint Hindu Family, therefore initial bur
den was upon the petitioners to prove that it was acquired from the
joint nucleus of the Joint Hindu Family. But the burden could not be
discharged by the petitioners and they could not prove that it was
purchased from the joint nucleus for the welfare of the family.

33. The judgment relied by the learned counsel for the petitioners in
the case of (Smt.) Dharmawati Tiwari v. Prem Shanker Tiwari (supra)
is not of any assistance to the case of the petitioners because in that
case also the trial court after considering all relevant aspect of the
controversy viz. continuity of jointness till the house in dispute is
acquired, availability of nucleus of the joint family for purchase of the
house in dispute, treatment and conduct of the parties with respect to
the property in dispute while raising a presumption of jointness of the
family had placed the burden upon the shoulder of the contesting
respondents to prove that jointness of the family came to an end from
the property in dispute as it was alleged to have been self acquired. But
in the present case the petitioners have failed to discharge their initial
burden, therefore, the plea of the petitioners that the opposite party
Nos. 4 and 5 were required to prove that the jointness of the family has
come to an end is misconceived and not sustainable in the eyes of law.
In view the aforesaid discussions this Court is of the considered
opinion that the judgment and order dated 22.06.1987 passed by the
Consolidation Officer and dated 11.03.1999 passed by the Joint
Director Consolidation have rightly been passed in accordance with
law after considering the material and evidence on record. This Court
does not find any illegality or error in the orders. The writ petition has
been filed on misconceived grounds having no substance which is
devoid of any merit and is liable to be dismissed."

In the judgment passed in the case of Dropadi Devi v. Shiv Chandra
Dixit, 2020 SCC OnLine All 104, this Court observed as under:-

"51. Now coming to the question regarding the evidence to indicate
that the property was a Joint Hindu Family Property, it was for the
plaintiffs to have led the evidence in that regard which they have
failed. In absence of any evidence to the aforesaid effect the plaintiff
could not have been granted the benefit of getting the property treated
as Joint Hindu Family Property whereas on the other hand prima-facie
the evidence which was available on record clearly indicated that the
property in question was purchased by Sri. Shiv Shanker Dubey in the
year 1934.

52. It was not disputed by the plaintiff-witness that Sri. Shiv Shanker
Dubey was not employee/enlisted in the Army during the First World
War. It was also not disputed by the plaintiff and his witnesses that Sri.
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Shiv Shanker Dubey was employed in the Loco Work Shop at
Lucknow. It was also not disputed that Sri. Shiv Shanker Dubey had
earlier purchased a property in the year 1931 which he later sold and
thereafter he purchased the disputed house in the year 1934.

53. At this stage it will be worthwhile to notice the law regarding the
Joint Hindu Family Property is now fairly well settled that in order to
successfully stake a claim regarding a Joint Hindu Family Property, the
burden is on the party to indicate that there existed a joint family
which had the requisite funds and nucleus out of which the property in
question has been purchased.

54. There is a difference between a joint family and a joint family
property merely because a joint family exists does not give rise to a
presumption that the property also belongs to the joint family. In this
regard, this Court draws strength from the decision of the Apex Court
in the case of D.S. Lakshmaiahv. L. Balasubramanyam reported
in (2003) 10 SCC 310, the relevant portion reads as under:—

18. The legal principle, therefore, is that there is no presumption of a
property being joint family property only on account of existence of a
joint Hindu family. The one who asserts has to prove that the property
1s a joint family property. If, however, the person so asserting proves
that there was nucleus with which the joint family property could be
acquired, there would be presumption of the property being joint and
the onus would shift on the person who claims it to be self-acquired
property to prove that he purchased the property with his own funds
and not out of joint family nucleus that was available.

55. Similary, the Coordinate Bench of this Court in the case of Kunj
Bihari v. Ganga Sahai Pande reported in 2013 SCC OnLine Alld.
13489 : (2013) (99) ALR 826 wherein tracing the history and
considering the earlier decision on the point of Joint Hindu Family and
property, the burden of proof etc. This Court has held as under:—

24. The “patriarchal family” may be defined as a group of natural or
adoptive descendants, held together by subjection to the eldest living
ascendant, father, grand-father, great-grandfather. Whatever be a
formal prescription of law, the head of such a group is always in
practice, despotic; and he is the object of respect, if not always of
affection, which is probably seated deeper than any positive institution.
Manu says, “three persons, a wife, a son and a slave, are declared by
law to have in general no wealth exclusively their own; the wealth
which they may earn is regularly acquired for the man to whom they
belong.” Narada says, “he is of age and independent, in case his
parents be dead; during their lifetime he is dependent, even though he
be grown old.”

25. The “joint family” is normally a transition form from “patriarchal
family”. At the death of common ancestors or head of house, if the
family chooses to continue united, the eldest son would be the natural
head. The former one was head of family by natural authority, the later
other can only be so by a delegated authority. He is primus but inter
pares. An undivided Hindu family thus is ordinarily joint, not only in
estate but in food and worship. The presumption, therefore, is that
members of a Hindu family are living in a state of union unless
contrary is established. This presumption however varies inasmuch as
it 1s stronger in case of real brother than in case of cousin and farther
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one go, from the founder of family, the presumption becomes weaker
and weaker. However, there is no presumption that a family, because it
1s joint, possesses joint property. Under Mitakshara Law, possession of
property is not necessary requisite for constitution of a joint family,
though where persons live together, joint in food and worship, it is
difficult to conceive of their possessing no property whatever, such as,
at least, ordinary household articles which they would enjoy in
common.

32. The joint undivided family is the normal condition of Hindu
society as observed in Raghunadha v. Brozo Kishroe, (1876) 3 IA
154 and Neelkisto Deb v. Beerchunder, (1989) 12 MIA 523. An HUF
is ordinarily joint not only in estate but in food and worship. Unless
contrary is established, the presumption is that the members of a Hindu
family are living in a state of union (see: Govind Dass v. Kuldip
Singh, AIR 1971 Delhi 151 and Bhagwan Dayal v. Mst. Reoti
Devi, AIR 1962 SC 287). If, however, one of the coparceners is
admittedly living separately from other members of the family, neither
it can be said that other members do not constitute a Hindu joint family
nor the member living separately, who has stripped his relation with
the joint family, can be said to be still a coparcener or member of joint
family. Simultaneously, merely if some members are working and
living at different places, though own a joint family in common, it
cannot be said that they do not form a joint Hindu family. Since it is
only a presumption, the strength thereof necessarily varies in every
case. The presumption of union is stronger in the case of brothers than
in the case of cousins and farther one goes from the founder of the
family, the presumption becomes weaker and weaker.

33. Brothers may be presumed to be joint but conclusion of jointness
with collaterals must be affirmatively proved. The presumption lies
strongly in favour of father and son that they are living jointly unless
proved otherwise.

34. This presumption, however, does not apply in respect of property.
There is no presumption that a family, because it is joint, possess joint
property. As per Mitakshara law, the possession of property is not a
necessary requisite for the constitution of a joint family, though where
persons live together, joint in food and worship, it is difficult to
conceive that they are possessing no property whatever, such as
ordinary household articles which they would enjoy in common.

35. In Sher Singh v. Gamdoor Singh, 1997 (2) HLR 81 (SC), the Court
said that once existence of a joint family is not in dispute, necessarily
the property held by family assumed the character of a coparcenary
property and every member of family would be entitled, by birth, to a
share in coparcenary property, unless any one of the coparcener pleads,
by separate pleadings and proves, that some of the properties or all the
properties are his self-acquired properties and cannot be blended in
coparcenary property. Merely because the family is joint, there is no
presumption of joint property. A Hindu, even if he be joint may possess
separate property. Such property belongs exclusively to him. Neither
member of the coparcenary, nor his male issue, acquires any interest in
it by birth. On his death (intestate), it passes by succession to his heirs
and not by survivorship to the surviving coparcener. The existence of
joint family does not raise presumption that it owns properties jointly.
But once joint family nucleus is either proved or admitted so as to
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draw inference that such property could have been acquired out of
joint family funds, the burden shifts to the party alleging self
acquisition, to establish affirmatively, that such property was acquired
without aid of joint family. Initial burden always lies upon the party
asserting that any item of property is joint family property.

38. In Appalaswami v. Suryanarayanamurti, AIR 1947 PC 189, it was
held that Hindu law is very clear. Proof of existence of a joint family
does not lead to the presumption that property held by any member of
family is joint. The burden rests upon one who asserts that an item of
property is joint, to establish that fact. But where it is established that
the family possessed some joint property which, from its nature and
relative value, may have formed the nucleus, from which property in
question may have been acquired, the burden shifts to the party
alleging self-acquisition, to establish affirmatively that the property
was acquired without the aid of joint family property/fund.

39. Again in Srinivas Krishnarao Kango v. Narayan Devji Kango, AIR
1954 SC 379, it was held that proof of existence of a joint family does
not lead to the presumption that property held by any member of
family is joint. The burden rests upon anyone asserting that any item of
property is joint to establish the fact. But where it is established that
the family possessed some joint property which form its nature and
relative value, may have formed the nucleus, from which property in
question may have been acquired, the burden shifts to the party
alleging self-acquisition to establish affirmatively that the property was
acquired without the aid of joint family property.

40. The legal proposition which emerges therefrom is that initial
burden is on the person who claims that it is joint family property but
after initial burden is discharged, the burden shifts to the party
claiming that the property was self acquired and without the aid of
joint family property/fund.

41. In Rukhmabai v. Lala Laxminarayan, AIR 1960 SC 335, the Court
said:

“There is a presumption in Hindu Law that a family is joint. There can
be a division in status among the members of a joint Hindu family by
refinement of shares which is technically called “division in status”, or
an actual division among them by allotment of specific property to
each one of them which is described as “division by metes and
bounds”. A member need. not receive any share in the joint estate but
may renounce his interest therein, his renunciation merely extinguishes
his interest in the estate but does not affect the status of the remaining
members vis-a-vis the family property, A division in status can be
effected by an unambiguous declaration to become divided from the
others and that intention can be expressed by any process. Though
prima facie a document clearly expressing the intention to divide
brings about a division in status, it is open to a party to prove that the
said document was a sham or a nominal one not intended to be acted
upon but was conceived and executed for an ulterior purpose. But there
is no presumption that any property, whether movable or immovable,
held by a member of, a joint Hindu family, is joint family property.
The burden lies upon the person who asserts that a particular property
is joint family property. to establish that fact. But if he proves that
there was sufficient joint family nucleus from and out of which the
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said property could have been acquired, the burden shifts to the
member of the family setting up the claim that it is his personal
property...” (emphasis
added)"

In the case of Bhagwat Sharan v. Purushottam, (2020) 6 SCC 387 : 2020
SCC OnLine SC 348, the Hon'ble Apex Court observed as under:-

"10. At the outset we may note that a lot of arguments were addressed
and judgments were cited on the attributes of HUF and the manner in
which it can be constituted. In view of the facts narrated above, in our
view, a large number of these arguments and citations need not be
considered. The law is well settled that the burden is on the person
who alleges that the property is a joint property of an HUF to prove the
same. Reference in this behalf may be made to the judgments of this
Court in Bhagwan Dayal v. Reoti Devi [Bhagwan Dayal v. Reoti Devi,
AIR 1962 SC 287] . Both the parties have placed reliance on this
judgment. In this case, this Court held that the general principle is that
a Hindu family is presumed to be joint unless the contrary is proved. It
was further held that where one of the coparceners separated himself
from other members of the joint family there was no presumption that
the rest of coparceners continued to constitute a joint family. However,
it was also held that at the same time there is no presumption that
because one member of the family has separated, the rest of the family
is no longer a joint family. However, it is important to note that this
Court in Bhagwati Prasad Sah v. Dulhin Rameshwari Kuer [Bhagwati
Prasad Sah v. Dulhin Rameshwari Kuer, 1951 SCC 486 : 1951 SCR
603], it held as follows : (SCC p. 491, para 10)

“10. ... Except in the case of reunion, the mere fact that separated
coparceners chose to live together or act jointly for purposes of
business or trade or in their dealings with properties, would not give
them the status of coparceners under the Mitakshara law.”

11. The  Privy  Council  in Randhi  Appalaswami v. Randhi
Suryanarayanamurti [Randhi Appalaswami v. Randhi
Suryanarayanamurti, 1947 SCC OnLine PC 42 : ILR 1948 Mad 440]
held as follows : (SCC OnLine PC)

“... The Hindu law upon this aspect of the case is well settled. Proof of
the existence of a joint family does not lead to the presumption that
property held by any member of the family is joint, and the burden
rests upon anyone asserting that any item of property was joint to
establish the fact. But where it is established that the family possessed
some joint property which from its nature and relative value may have
formed the nucleus from which the property in question may have
been acquired, the burden shifts to the party alleging self-acquisition to
establish affirmatively that the property was acquired without the aid
of the joint family property.”

The aforesaid view was accepted by this Court in Shrinivas
Krishnarao Kango v. Narayan Devji Kango [Shrinivas Krishnarao
Kango v. Narayan Devji Kango, (1955) 1 SCR 1 : AIR 1954 SC 379] .

12. In D.S. Lakshmaiah v. L.Balasubramanyam [D.S. Lakshmaiah v. L.
Balasubramanyam, (2003) 10 SCC 310] this Court held as follows :
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(D.S. Lakshmaiah case [D.S. Lakshmaiah v. L. Balasubramanyam,
(2003) 10 SCC 3107, SCC p. 317, para 18)

“18. The legal principle, therefore, is that there is no presumption of a
property being joint family property only on account of existence of a
joint Hindu family. The one who asserts has to prove that the property
is a joint family property. If, however, the person so asserting proves
that there was nucleus with which the joint family property could be
acquired, there would be presumption of the property being joint and
the onus would shift on the person who claims it to be self-acquired
property to prove that he purchased the property with his own funds
and not out of joint family nucleus that was available.”

Similar view was taken in Rukhmabai v. Lala
Laxminarayan [Rukhmabai v. Lala Laxminarayan, (1960) 2 SCR 253 :
AIR 1960 SC 335] and Appasaheb Peerappa Chamdgade v. Devendra
Peerappa Chamdgade [Appasaheb Peerappa Chamdgade v. Devendra
Peerappa Chamdgade, (2007) 1 SCC 521] . The law is thus well
settled that the burden lies upon the person who alleges the existence
of the Hindu Undivided Family to prove the same."

The ASOC and DDC while rejecting the claim of the claimants/objectors
vide impugned order(s) dated 21.05.1973 and 18.07.1978, respectively, have
recorded specific finding(s). According to which, family property was partitioned
and as per terms of partition, the parties were in possession of the land situated in
Village- Khandsara and Chaupuria. Finding(s) related to partition was recorded
after observing that the partition is admitted between the parties and both the
parties were satisfied by the partition and regarding the property, for which the
claimants/objectors were dissatisfied, a suit for partition was instituted by them,
which was allowed. It is evident from the impugned order dated 18.07.1978
passed by DDC that for holding that the property was partitioned, the DDC
considered the statement of Abhai Narain (one of the claimants/objectors).
Finding in regard to possession over Khata No. 88 is also against the

claimants/objectors.

The finding(s) aforesaid and rejecting the claim of the claimants/objectors,

to the view of this Court, is just and proper. It is for the following reasons:-

(1) From para 4 to 7 of this petition, it appears that the family settlement/partition
in respect of land/property which was existing in the name of Bhairon, except

Khata No. 88, is admitted.

(i1) As per above indicated paras, according to family settlement, the descendants
of Bandhau got land/property of Village- Khandasara and descendants of Gopi
got land/property of Village- Chaupuria and with regard to land existing at
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Village- Chaupuria, a suit for partition filed by the descendants of Bandhau was
decreed and another suit for partition filed from the side of the petitioners with

regard to land existing at Village- Khandsara was decreed.

(i11) The Khata No. 88 situated in Village- Khandsara was recorded in the name

of Bandhau and the opposite parties are the descendants of Bandhau.
(iv) The petitioners are the descendants of Gopi.

(v) As per the case of the petitioners, the land of Khata No. 88 was of Bhairon.
Thus, the claimants/objectors before the CO namely Ram Asrey, Abhai Narain
and Deep Narain were of sixth generation, as appears from the undisputed

pedigree indicated in the impugned order dated 18.07.1978.

(vi) In the instant case, in the objection under Section 9-A(2) of the Act of 1953,
the claimants/objectors have pleaded that the Khata No. 88 is joint family
property and as such they are entitled to 1/4 share in this Khata. Thus, in view of

the law on issue, the burden to prove the same was on the claimants/objectors.

(vii) The claim of co-tenancy rights cannot be upheld in respect of certain plots
of holding but the claim is to be considered and is to be accepted and rejected in
toto in respect of holding and not in respect of any portion thereof, as observed
in the case of Jagdamaba Singh (supra), and to oppose this aspect of the case,

nothing has been brought to the notice of this Court.

(vii1) In the aforesaid background of the case including in view of the fact that
the claimants/objectors were of sixth generation, the claimants/objectors were
required to prove that the land/property of Bhairon was never partitioned and for
this purpose, they were required to prove that since the time of acquisition of the
property till the filing of the claim in consolidation proceeding the family of
cousins (first, second, third, fourth......) and uncles remained joint as also that
after the death of the original recorded tenure holder the name of eldest member
of the joint family was entered in the revenue records and the same procedure
followed till the claim was raised for the first time in consolidation proceedings
and/or Bandhau was karta of family, which they failed to prove as appears from

the material available on record.

(ix) On the other hand, as per settlement of Abhai Narain (one of the
claimants/objectors), considered by DDC while recording the finding regarding
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partition, it appears that the land/property of Bhairon was partitioned and to
impeach/controvert the same, neither the statement of Abhai Narain has been

brought on record nor on this aspect of the case, submissions have been made.

(x) Statement of Patiram, quoted above, also indicates that the land/property of

Bhairon was partitioned.

(x1) Filing a suit for partition of a land situated in Village- Khandsara, excluding
Khata No. 88 situated in Village- Khandsara, filed by the claimants/objectors
also proves that the land/property including Khata No. 88, which was provided
to descendants of Bandhau, belonging to Bhairon was partitioned and
claimants/objectors were satisfied with the partition expect with regard to

land/property in suit.

For the reasons aforesaid, this Court finds that there is no requirement of
interference in the impugned order(s) dated 21.05.1973 and 18.07.1978. The

petition is accordingly dismissed. Cost made easy.

Order Date :- 2.1.2024
Arun/-

ARUN KUMAR GANGWAR
High Court of Judicature at Allahabad,

Lucknow Bench
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