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Hon'ble Prashant Kumar.,J.

1. Heard learned counsel for the appellant-petitioner, Mr. Devesh Vikram,
learned Additional Chief Standing Counsel for the State-respondents and

perused the material brought on the record.

2. The instant intra-Court appeal under Chapter VIII Rule 5 of Allahabad
High Court Rules, 1952 is being preferred questioning the legality and
validity of the order dated 02.04.2024 passed by the learned Single Judge
in WRIT - A No. - 11605 of 2019 (Sushil Kumar Yadav and 5 Others
Vs. State of U.P. and 3 Others), wherein, the learned Single Judge has
rejected the claim of the appellant-petitioner precisely on the ground that
the impugned order which was subject matter of challenge in the petition
reflects that number of sanctioned posts were only four on which four
Assistant Teachers were already working and any appointment beyond the
sanctioned strength could not be approved for purpose of granting their
salary for grant-in-aid. Learned Single Judge has also considered that
while making the alleged appointment, due process of selection was not
adhered inasmuch as no prior permission of Basic Shiksha Adhikari was
obtained and even his nominee was also not made a part of selection
process. Consequently, the writ petition was dismissed with detailed
observations. For ready reference, the entirety of the order is reproduced

herein under:-

“1. Heard Shri Bhaiya Lal Yadav, learned counsel for petitioners and Shri L.M. Singh,
learned Standing Counsel for State respondents.

2. This is a second round of litigation.

3. Earlier, Committee of Management of the concerned school has approached this
Court by way of filing a Writ-A No.34327 of 2017, with a prayer to commence



recruitment process of six posts of Assistant Teachers, which became vacant due to
retirement of incumbents between 1992 to 2008.

4. Above referred writ petition was disposed of vide order dated 3.8.2017 with a
direction to concerned respondent to pass appropriate order in accordance with law.
Aforesaid order is reproduced in its entirety.

"The petitioner is a Junior High School. It has preferred this writ petition through its
Manager for a direction upon the District Basic Education Officer i.e. the second
respondent to take appropriate decision on the papers submitted by it in respect of
approval for the posts of Assistant Teachers.

The grievance of the petitioner is that in the Institution six posts of Assistant Teachers
fell vacant due to retirement of regular incumbents between 1992 to 2008. The
Institution has issued an advertisement in two newspapers and a request was made to
the second respondent to send his nominee but no action has been taken as yet.

I have heard learned counsel for the petitioner, learned Standing Counsel and Sri
Mrigraj Singh, learned Counsel for the second respondent.

Taking into consideration the facts and circumstances of the case, I am of the view
that the ends of justice would be met by issuing a direction upon the second
respondent to consider the proposal of the petitioner and pass appropriate order in
accordance with law expeditiously, preferably within two months from the date of
communication of this order.

Needless to say that this Court has not expressed its opinion on the merits of the case.
The second respondent shall pass the order independently and in accordance with law.

The writ petition is, accordingly, disposed of.
No order as to costs."

5. In the aforesaid circumstances, grievance of the Committee of Management of
concerned primary school was considered however, by impugned order dated
22.5.2019, appointment of Assistant Teacher on said alleged vacant posts, made
during pendency of representation without a nominee of Basic Shiksha Adhikari was
rejected on a ground that only four posts were sanctioned for appointment of Assistant
Teacher in concerned school, whereas four Assistant Teachers are already working.
Relevant part of impugned order is mentioned hereinafter:
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6. Above referred impugned order was not challenged at the instance of Committee of
Management and it was challenged at the instance of petitioners by way of filing
present writ petition contending that they were selected by a due selection process
undertaken by Committee of Management of concerned school and their names were
sent for approval by Committee of Management on 23.12.2016 however, by impugned
order their approval was rejected.

7. Learned counsel for the petitioners submitted that recruitment process was initiated
by Committee of Management against vacant posts due to retirement of earlier
incumbents, therefore, posts were already sanctioned and as such reasons assigned in
the impugned order are not legal.

8. Per contra, learned Standing Counsel submitted that details mentioned in regard to
sanctioned posts has not been seriously disputed and there is no material that



sanctioned posts were much more. According to impugned order, there are only four
sanctioned posts of Assistant Teacher and on which Assistant Teachers were working,
when recruitment process was initiated.

9. Heard learned counsel for parties and perused the records.

10. As referred above, Committee of Management of concerned school had
approached this Court earlier with a prayer that process for appointment of six
Assistant Teachers was commenced and request to the Basic Shiksha Adhikari to send
its nominee was pending.

11. Aforesaid facts were specifically recorded in the order dated 3.8.2017 passed by
this Court, therefore, according to stand of Committee of Management, recruitment
process was not concluded at least till 3.8.2017, therefore, it is wrong to state on
behalf of petitioners that they were appointed in pursuance of recruitment process
initiated by Committee of Management even in absence of nominee of Basic Shiksha
Adhikari, and a letter dated 23.12.2016 of the Management of Committee was sent to
Basic Shiksha Adhikari, Jaunpur for approval, therefore, entire case of petitioners put
before this Court is on incorrect factual premises. A photo copy of letter dated
23.12.2016 is annexed along with present writ petition and is marked as Annexure
No.8. The contents thereof refers that selection process was concluded on 22.12.2018
(a future date) for appointment of petitioners (6 in numbers). The letter on face of it
appears to be a manufactured document.

12. As referred above, Committee of Management has not approached this Court and
this writ petition is being filed by petitioners claiming that they have been selected by
a due recruitment process, but as referred above they have only applied in pursuance
of advertisement published by Committee of Management and as referred above,
permission to send nominee was not allowed by the Basic Shiksha Adhikari, therefore,
in absence of nominee of Basic Shiksha Adhikari, the entire exercise if actually
undertaken is illegal.

13. In the entire writ petition, there is no document that concerned Basic Shiksha
Adhikari has granted permission for interview as well as in absence of his nominee, if
an exercise was undertaken by Committee of Management to appoint petitioners
would have no legal basis.

14. At this stage, it would also be relevant to mention that a categorical reason has
been assigned in the impugned order that number of sanctioned posts were only four
on which four Assistant Teachers are already working and any appointment beyond
sanctioned strength cannot be approved for purpose of granting their salary for grant-
in-aid.

15. In the aforesaid circumstances considering that petitioners have not come up with
any material that reason assigned in the impugned order in regard to sanctioned
strength of Assistant Teachers was wrong and that their appointment were not legal as
it was beyond sanctioned strength as well as due process was also not followed, i.e. no
prior permission of Basic Shiksha Adhikari was granted and his nominee was also not
send, therefore, there is no reason to interfere with the impugned order.

16. Writ petition is accordingly dismissed.”

3. Learned counsel for the appellant-petitioner submits that a selection
committee for appointment of Assistant Teacher in Gauri Shankar Purv
Madhyamik Vidhyalaya Thathar, Gopalapur, Jaunpur (hereinafter referred

to as the "Institution") was constituted on 22.12.2016 and accordingly
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name of the petitioner-appellant was recommended to District Basic
Education Officer, Jaunpur for approval on 23.12.2016. However, the
District Basic Education Officer, Jaunpur had refused to accord the
financial approval vide his order dated 22.05.2019. In support of his
submissions, learned counsel for the appellant-petitioner has placed
reliance upon the order dated 03.09.1987 passed by the Assistant Director
of Education Basic Varansi Mandal, Varanasi, on the ground that earlier
the Institution was having the strength of 331 students and accordingly, 12
posts of Assistant Teachers were sanctioned. He submits that at relevant
point of time there was 06 vacancies in the Institution as 04 Assistant
Teachers namely, Sri Chhatradhari Singh, Sri Rajmani Singh, Sri1 Anirudh
Singh and Sri Rajmani Yadav were superannuated in the year 2008 and 02
Assistant teachers namely, Sri Vinay Singh and Sri Arvind Kumar Dubey
had tendered their resignation in the year 1992. In this backdrop, learned
counsel for the petitioner-appellant vehemently submits that learned
Single Judge has erred in law while passing the order impugned and failed
to appreciate case of the petitioner in the light of the sanctioned strength
accorded by the Additional Director of Education, Basic Varanasi Mandal,
Varanasi vide his order dated 03.09.1987. As such, the order passed by the
learned Single Judge is liable to be set aside by this Court and the matter

be relegated to the Authority concerned to pass appropriate order.

4. Per contra, Mr. Devesh Vikram, learned Additional Chief Standing
Counsel for the State-respondents has resisted the instant intra-court
appeal and heavily placed reliance upon Rules 9 and 10 of The Uttar
Pradesh Recognized Basic Schools (Junior High Schools) (Recruitment
and Conditions of Services of Teachers) Rules, 1978 (hereinafter referred
to as the "Rules, 1978”), wherein, detailed scheme has been prescribed
which provides the selections in Non Government Aided Junior High

School. The relevant provisions is reproduced hereinunder:-

"[9. Selection Committee. - [For appointment of Headmaster and Assistant Teacher
in institution other than minority institutions and in the minority institution, the
Management shall constitute a Selection Committee as Follows -
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(A) - Institution other than Minority Institutions :

(i) For post of Headmaster;

(1) Manager;

(2) A nominee of District Basic Education Olfficer;

(3) A nominee of the Management;

(ii) For the post of Assistant Teacher;

(1) Manager;

(2) Headmaster of the recognized School in which the appointment is to be made;
(3) A nominee of the District Basic Education Officer."

B - Minority Institutions:

(i) For the post of Headmaster'

(1) Manager;

(2) Two nominees of Management;,

(ii) For the post of Assistant Teacher:

(1) Manager;

(2) Headmaster of the recognised School in which the appointment is to be made;
(3) A specialist in the subject nominee by the District Basic Education Officer."

"[10. Procedure for selection. - (1) The Selection Committee shall, after interviewing
such candidates as appear before it on a date to be fixed by it in this behalf, of which
due intimation shall be given to all the candidates, prepare a list containing as far as
possible the names, in order of preference, of three candidates found to be suitable for
appointment.

(2) The list prepared under clause (1) shall also contain particulars regarding the
date of birth, academic qualifications and teaching experience of the candidates and
shall be signed by all the members of the Selection Committee.

(3) The Selection Committee shall, as soon as possible, forward such list, together
with the minutes of the proceedings of the Committee to the management.

(4) The Manager shall within one week from the date of receipt of the papers under
clause (3) send a copy of the list to the District Basic Education Officer.

(5) (i) If the District Basic Education Olfficer is satisfied that -

(a) the candidates recommended by the Selection Committee possess the minimum
qualifications prescribed for the post;

(b) the procedure laid down in these rules for the selection of Headmaster or Assistant
Teacher, as the case may be, has been followed he shall accord approval to the
recommendations made by the Selection Committee and shall communicate his
decision to the Management within two weeks from the date of receipt of the papers
under clause (4).

(ii) If the District Basic Education Officer is not satisfied as aforesaid, he shall return
the papers to the Management with the direction that the matter shall be reconsidered
by the Selection Committee.

(iii) If the District Basic Education Officer does not communicate his decision within
one month from the date of receipt of the papers under clause (4), he shall be deemed
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to have accorded approval to the recommendations made by the Selection
Committee."”

5. Learned Additional Chief Standing Counsel further submits that in the
present matter the District Basic Education Officer has rightly passed the
order dated 22.05.2019, wherein, he had categorically mentioned that
Rule 9 of the Rules, 1978 had not been complied with while
recommending name of the appellant-petitioner. The alleged appointment
was made by Management of the Institution on its own accord without

there being any sanctioned post.

6. Heard the rival submissions and perused the record. We find that the
bone of contention in the present case is the procedure which were
adhered by the Management while recommending the alleged
appointment. Once the detailed and exhaustive procedure is provided
therein under Rules, 1978, and admittedly, no serious challenge have been
set up to justify the alleged selection before the learned Single Judge,
hence the entire purported exercise of selection and appointment de-hors

the Rule 9 and 10 of the Rules, 1978.

7. In an Intra-Court Appeal, no interference is usually warranted unless
palpable infirmities or perversities are noticed on a plain reading of the
judgment passed by learned Single Judge. In the instant case, on a plain
reading of the judgment passed by learned Single Judge, we do not find
any palpable infirmity or perversity which may warrant interference in the
appeal. As such, we are not inclined to interfere with the impugned

judgment and order.

8. In view of above, the special appeal sans merit and is, accordingly,

dismissed.
9. There shall be no order as to costs.

Order Date :- 23.7.2024/Sachin
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Digitally signed by :-
SACHIN TIWARI
High Court of Judicature at Allahabad
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