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1.  Heard  Mr.  Arun  Kumar  Singh,  the  learned  counsel  for

revisionist and the learned A.G.A. for State-opposite party-1

2. Perused the record.

3. This criminal revision has been filed challenging the order dated
31.05.2023,  passed  by  Special  Judge  (Pocso  Act),  Hamirpur  in
Sessions  Case  No.341  of  2023  (State  Vs.  Shailendra  Ahirwar),
arising out of Case Crime No.664 of 2022, under Sections 363,
366, 376 (3) IPC and Section 4 POCSO Act, Police Station-Rath,
District-Hamirpur, whereby court below has framed separate and
distinct  charges  against  accused-revisionist  under  Sections  363,
366, 376 (3) IPC and Section 4 Pocso Act.

4. Record shows that in respect of an incident which is alleged to
have occurred on 22.11.2022, a delayed FIR dated 02.12.2022 was
lodged by first informant-opposite party-2 Anil Kumar (father of
the prosecutrix)  and was registered as Case Crime No. 0664 of
2022, under Sections 363, 366 IPC, Police Station-Rath, District-
Hamirpur. In the aforesaid FIR, revisionist Shailendra Ahirwar has
been nominated as solitary named accused. 

5. The gravamen of the allegations made in the FIR is to the effect
that  that  named  accused  enticed  away  the  daughter  of  first
informant i.e. the prosecutrix namely-X aged about 15 years.

6.  After  aforementioned  FIR  was  lodged,  Investigating  Officer
proceeded  with  statutory  investigation  of  concerned  case  crime
number in terms of Chapter-XII Cr.P.C. After the prosecutrix was
recovered, her statement under Section 161 Cr.P.C. was recorded.



Same is on record at page 46 of the paper book. The prosecutrix in
her  aforesaid  statement  has  stated  that  she  has  solemnized
marriage with the revisionist  and on account of above,  physical
relations  between  the  parties  were  established.  She  has  further
stated that she was not enticed away by the named accused but she
herself  willingly  join  the  revisionist.  Thereafter,  the  prosecutrix
was  requested  for  her  internal  medical  examination,  which was
refused by her as is explicit from the document occurring at page
52 of the paper book. Thereafter, the statement of the prosecutrix
was recorded under Section 164 Cr.P.C., which is on record at page
54 of the paper book. The prosecutrix in her aforesaid statement
has clearly stated that neither her modesty was dislodged nor any
type of physical relations were developed in between herself and
the revisionist.  Thereafter,  the Investigating Officer recorded the
statement  of  other  witnesses  under  Section  161  Cr.P.C.  On the
basis  of  above  and  other  material  collected  by  Investigating
Officer, during course of investigation, he came to the conclusion
that criminality alleged against the revisionist is fully established.
He, accordingly, submitted the police report dated 16.01.2023 in
terms of Section 173(2) Cr.P.C., whereby named accused has been
charge sheeted under Sections 363, 366, 376(3) IPC and Section 4
POCSO Act. 

7.  Learned counsel  for  revisionist  submits that  charge-sheet  has
been submitted against revisionist on the basis of statements of the
prosecutrix recorded under Section 161 CrPC and 164 CrPC. The
same  are  on  record  at  pages  48  and  55  of  the  paper  book.
According to the learned counsel for revisionist, the prosecutrix, in
her  statement  under  Section  164  Cr.P.C.,  which  has  greater
evidentiary  value,  has  not  implicated  the  revisionist  for  having
committed any offence punishable under Sections 363, 366 IPC
nor she has alleged that  her  modesty was dislodged forcibly or
deliberately  or  the  parties  entered  into  physical  relationship
consensualy.  On the basis  of  above,  he submits  that  no offence
under Section 376 (3) IPC and Section 4 Pocso Act can be said to
have  been  committed  by  revisionist.  He  also  submits  that  the
prosecutrix has not been medically examined and, therefore, there
is no medical evidence in support of the charges framed by court
below under Section 376 (3) IPC and Section 4 Pocso Act.

8. In order to appreciate the controversy in hand, it is necessary to



reproduce the statements of the prosecutrix recorded under Section

161 CrPC and 164 CrPC as verbatim. Accordingly, the same are

extracted herein-under :-

"Statements  of  the  prosecutrix  recorded  under  Section  161
CrPC-

" बययान पपीडड़ितया धयारया 161 सपीआरपपीसपी बययान पपीडड़ितया अन्तररत धयारया 161 Crpc ररेशमया

पपुतपी अडनल रयाजपपूत उम्र 17 वरर डन० गयाम ननौहयाई थयानया रयाठ जनपद हमपीरपपुर सम्बनन्धत

मपु०अ०ससं०, 664/22 धयारया 363/366 IPC थयानया रयाठ हमपीरपपुर पपीडड़ितया नरे पपूछनरे पर

बतयायया डकि मरेरया नयाम ररेशमया पपुतपी अडनल रयाजपपूत उम्र 17 वरर डन० गयाम ननौहयाई थयानया रयाठ

जनपद हमपीरपपुर किकी रहनरे वयालपी हह सं ममै किकया 10 मरे G.G.I.C इण्टर कियालरेज रयाठ सरे पढयाई

किर रहपी हह सं। डदनयासंकि  20/11/22  किको मम घर मरे डबनया बतयायरे घर किरे  बयाहर जयाकिर ररक्शया

पकिड़िकिर उरई स्टमैण्ड रयाठ आ रयपी डफिर वहयाहाँ सरे बस पकिड़िकिर उरई रयपी और उरई सरे बस

पकिड़ि किर इटयावया आ रयपी इटयावया मरे फिकोन किरकिरे  ममै शमैलरेन्द्र S/o परसपुरयाम रमैकिवयार डन०गया०

ननौहयाई थयानया रयाठ हमपीरपपुर किको बपुलयाकिर इटयावया सरे डदलपी किकी बस पकिड़िकिर डदलपी रयपी डफिर

वहयाहाँ सरे रपुड़िरयासंव रयपी वहहीं पर एकि मपुहलया बसयपी मम जहयासं शमैलरेन्द्र रमैकिवयार डकिरयायरे सरे रुम लरेकिर

रहतरे थरे वहपी हम भपी डद० 21/12/22 किको एकि मसंडदर मरे ममैनरे शमैलरेन्द्र किरे  सयाथ शयादपी किर

ललयया और पडत पत्नपी किरे  तरह रहनरे लररे प्र० 1 शमैलरेन्द्र रमैकिवयार किको किब सरे और किमै सरे जयानतपी

हको उ० मरेररे रयासंव किरे  हमै और मरेररे पड़िकोसपी हमै हम 4 सयाल सरे एकि दपूसररे सरे बयातचपीत हकोतपी थपी।

प्र० 2 क्यया आपकिरे  घर वयालको किको शमैलरेन्द्र और तपुम्हयाररे बयाररे मम पतया थया पहलरे सरे उ० नहपी ममैनरे

किभपी नहपी बतयायया थया। प्र० 3 क्यया शमैलरेन्द्र रमैकिवयार और आपकिरे  बपीच किब शयारपीररकि सम्बन्ध

बनया और किब और शमैलरेन्द्र किरे  सयाथ डकितनरे डदन रहपी उ० जब हम दकोनको शयादपी किर ललयरे डद०

21/11/22 किको हमयाररे बपीच शयारपीररकि सम्बन्ध बनया। ममै शमैलरेन्द्र किरे  सयाथ 1 मयाह तकि थपी।

प्र० 4 घर सरे जब रयपी थपी तब अपनरे सयाथ क्यया लरेकिर रयपी क्यया तपुम्हरे किकोई लरेकिर रयया यया

अकिरे लरे रयपी उ० ममै लसफिर  1 जकोड़िपी किपड़िरे पहनकिर अकिरे लरे हपी रयपी। प्र० 5 क्यया शमैलरेन्द्र नरे

तपुम्हरे भयारनरे किरे  ललए बकोलया थया यया अपनपी इच्छया सरे रयपी उ० नहपी मरेररे मयातया डपतया आपस मम

लड़ियाई झरड़िया किरतरे थरे लजससरे पररेशयान हकोकिर ममै शमैलरेन्द्र रमैकिवयार किको फिकोन सरे बकोलनरे लरपी डकि

ममै आ रहपी हह सं ममै अपनपी इच्छया सरे रयपी थपी। मपुझरे अपनरे पडत शमैलरेन्द्र रमैकिवयार किरे  सयाथ रहनया हमै

ममै अपनरे मयातया डपतया किरे  सयाथ नहपी रहनया चयाहतपी यहपी मरेरया बययान हमै। यह बययान ममै डबनया डकिसपी

किरे  डरयायरे धमकियायरे अपनपी स्वरेच्छया सरे दरे रहपी हह हाँ। नकोट ममै म०किया० डनशया प्रमयाडणित किरतपी हह सं डकि



पपीडड़ितया दयारया जको भपी बतयायया रयया मरेररे दयारया वहपी अकरशशः असंडकित डकियया रयया। बययान लरेलखिकिया

म०किया० डनशया दरेवपी PNO 182200625 थयानया रयाठ जनपद हमपीरपपुर डद० 26.12.22

बययान पपीडड़ितया ररेशमया।"

"Statements  of  the  prosecutrix  recorded  under  Section  164
CrPC-

“  बययान  पपीडड़ितया धयारया 164  सपीआरपपीसपी...  ररेशमया पपुतपी अडनल रयाजपपूत  उम्र 16  वरर

डनवयासपी ननौहयाई थयानया रयाठ जनपद हमपीरपपुर नरे मयाननपीय न्ययाययालय किरे  समक सशपथ बययान

डकियया डकि डदनयासंकि 20.11.2022 किको मम सपुबह 8.00 बजरे अपनरे घर सरे बस पकिड़िकिर उरई

रयपी थपी बस उरई स्टमैण्ड सरे पकिड़िपी थपी बस स्टमैण्ड तकि आटको सरे रई थपी ममै घर सरे अकिरे लरे

इसललए चलपी रयपी थपी क्ययोंडकि घर पर हर डदन लड़ियाई हकोतपी रहतपी हमै 16.11.2022 किको

रयात मम 9,10 बजरे लड़ियाई हहई थपी क्ययोंडकि मम पयापया किको शरयाब पपीनरे सरे मनया किर रहपी थपी मम्मपी

मनौसपी किरे  यहयासं थपी भयाई भपी वहहीं थया उरई लरभर 10, सयाढरे 10 बजरे पहह संच रई थपी मरेररे पयास

3000  रु० थरे पमैसरे खिपुद जकोडरे थरे उरई सरे इटयावया बस सरे रयरे थरे रपुड़िरयासंव  रयरे थरे डफिर

21.11.2022 किको रपुड़िरयासंव सपुबह 9,10 बजरे पहह संचरे बस स्टमैण्ड सरे 1 डकिमपी दपूर सयाइट पर

शमैलरेन्द्र किरे  मम्मपी पयापया डमलरे शमैलरेन्द्र मरेररे रयासंव किया रहनरे वयालया हमै वह रपुड़िरयासंव रह रहया थया उसकिरे

मम्मपी पयापया रयासंव आतरे रहतरे थरे डफिर वहयासं पर उन लकोरयों नरे हरेल्प किरपी और बसहपी मरे उनकिरे

सयाथ रहनरे लररे उसपी घर मरे शमैलरेन्द्र भपी रहतया थया हमनरे उन लकोरयों किको घर पर बतयानरे सरे मनया

डकियया थया मरेररे सयाथ किकोई बलयात्कियार नहहीं हहआ हमै न हपी मरेररे डकिसपी सरे शयारपीररकि सम्बन्ध रहरे हमै

शमैलरेन्द्र नरे मरेररे सयाथ किकोई रलत कियाम नहहीं डकियया अब ममै घर जयानया चयाहतपी हह सं घर वयालरे डरयातरे

हमै डकि हमयाररे डहसयाब सरे बययान दको यहपी मरेरया बययान हमै।

9. Learned counsel for revisionist has invited the attention of court
to the provisions contained in Section 375 IPC, wherein 'rape' has
been  defined.  With  reference  to  above,  it  is  contended  by  the
learned  counsel  for  revisionist  that  in  order  to  bring  home  the
charge under Section 376 (3) IPC either of the conditions referred
in Section 375 IPC must be satisfied. For ready reference, Sections
375 IPC and 376 (3) IPC are extracted herein-under :-

"Section 375. Rape.--

A man is said to commit “rape” if he ---

(a)  penetrates  his  penis,  to  any  extent,  into  the  vagina,  mouth,



urethra or anus of a woman or makes her to do so with him or any
other person; or

(b) inserts, to any extent, any object or a part of the body, not being
the penis, into the vagina, the urethra or anus of a woman or makes
her to do so with him or any other person; or

(c) manipulates any part of the body of a woman so as to cause
penetration into the vagina, urethra, anus or any part of body of
such woman or makes her to do so with him or any other person;
or

(d) applies his mouth to the vagina, anus, urethra of a woman or
makes  her  to  do  so  with  him  or  any  other  person,  under  the
circumstances  falling  under  any  of  the  following  seven
descriptions:-

Firstly.- Against her will.

Secondly.- Without her consent.

Thirdly.- With her consent, when her consent has been obtained by
putting her or  any person in whom she is  interested,  in fear  of
death or of hurt.

Fourthly.- With her consent, when the man knows that he is not her
husband and that her consent is given because she believes that he
is another man to whom she is or believes herself to be lawfully
married.

Fifthly.-  With  her  consent  when,  at  the  time  of  giving  such
consent, by reason of unsoundness of mind or intoxication or the
administration  by  him  personally  or  through  another  of  any
stupefying or unwholesome substance, she is unable to understand
the nature and consequences of that to which she gives consent."

“Section 376. Punishment for rape.

(3) Whoever, commits rape on a woman under sixteen years of age
shall  be punished with rigorous imprisonment  for  a term which
shall  not  be  less  than  twenty  years,  but  which  may  extend  to
imprisonment  for  life,  which  shall  mean  imprisonment  for  the
remainder of that person’s natural life, and shall also be liable to
fine:

Provided that such fine shall  be just and reasonable to meet the



medical expenses and rehabilitation of the victim:

Provided further that any fine imposed under this sub-section shall
be paid to the victim.”

10. It  is then contended by the learned counsel for revisionist that
the provisions of Section 4 of the Pocso Act can be invoked only in
case a penetrative sexual assault has been committed upon a child.
With reference  to  the  statements  of  the  prosecutrix  as  recorded
under  Section  161  CrPC  and  164  CrPC,  he  submits  that  the
prosecutrix in her statement under Section 164 CrPC has made a
categorical  statement  that  no  wrong  act  was  committed  by  the
accused-revisionist upon her. On the above premise, he therefore
contends that whatever may be statement of other witnesses, since
offence complained of in the first information report giving rise to
the  present  criminal  proceeding  is  personal  to  the  prosecutrix
therefore, it is the evidence of the prosecutrix alone which shall be
a determining factor for framing of charges under Section 376 (3)
IPC  and  Section  4  Pocso  Act.  Once  the  prosecutrix  in  her
statement before the Investigating Officer under Section 161 CrPC
or before the court under Section 164 CrPC has not added that her
modesty  was deliberately or  forcibly dislodged by the accused-
revisionist by committing rape upon her, no charge under Section
376  (3)  IPC  or  Section  4  Pocso  Act  could  have  been  framed
against the revisionist. It is lastly contended by the learned counsel
for revisionist that court is powerful to amend the charge against
an accused during the course of trial by virtue of the provisions
contained in Section 216 CrPC. In case, in her deposition before
the  court  below,  the  prosecutrix  takes  a  departure  from  her
previous  statements  recorded  under  Section  161  CrPC  or  164
CrPC then in that eventuality the court below shall be within its
jurisdiction to amend/alter the charge accordingly. However, at the
present stage, no charge under Section 376 (3) IPC or Section 4
Pocso  Act  can  be  framed  against  revisionist.  On  the  above
premise, he therefore contends that court below has not exercised
its jurisdiction diligently but in a casual and cavalier fashion. The
court below has failed to consider the import of the statements of
the  prosecutirx  recorded  under  Section  161/164  CrPC  and  has
therefore  committed  an  error  which  is  apparent  on  the  face  of
record itself.  In  view of  above,  it  is  thus  urged by the learned
counsel for revisionist that framing of charge order passed by the



court below vide order dated 31.05.2023 is liable to be modified
by this Court.

11.  Per  contra,  the  learned A.G.A.  has  vehemently opposed the
present criminal revision. He submits that the order passed by the
court  below  is  not  liable  to  be  interfered  with  by  this  Court.
Considering the fact that the prosecutrix is a young girl about 16
years  of  age,  coupled  with  the  fact  that  the  prosecutrix  in  her
statement  recorded  under  Section  164  CrPC  has  clearly  and
specifically  stated  that  she  has  solemnized  marriage  with  the
accused-revisionist therefore, in that eventuality, it cannot be said
that  physical  relation  would  not  have  been  entered  into  by the
parties. On the above conspectus, the learned A.G.A. contends that
in the facts and circumstances of the case, the framing of charge
against accused-revisionist under Section 376 (3) IPC and Section
4 Pocso Act cannot be said to be illegal or in excess of jurisdiction.
As  such,  the  court  below  has  not  committed  any  illegality  in
passing  order  impugned.  Consequently,  the  present  criminal
revision is liable to be dismissed by this Court.

12. Having heard the learned counsel for revisionist, the learned
A.G.A. for State and upon perusal of record this Court finds that
the occurrence giving rise to the present criminal proceeding is not
in dispute. What is in dispute is as to whether the modesty of the
prosecutrix was dislodged by the accused-revisionist or not either
on the basis  of  her  consent or  forcibly.  As per the material  on
record,  particularly,  the  statements  of  the  prosecutrix  recorded
under Section 161/164 CrPC, it is apparent that the prosecutrix in
her  aforesaid  statements  has  not  added  that  her  modesty  was
dislodged by the accused-revisionist. Admittedly, an offence under
Section 376 (3) IPC and Section 4 Pocso Act is personal to the
prosecutrix  and  there  can  hardly  be  an  eye-witness  of  said
occurrence, therefore, it is the statement of the prosecutirx alone
which  shall  be  the  guiding  factor  for  framing  of  charge  under
Section 376 (3) IPC and Section 4 Pocso Act. In the present case,
though the prosecutrix was examined by the Investigating Officer
under  Section 161 CrPC and ultimately her  statement  was  also
recorded  under  Section  164  CrPC  but  the  prosecutrix  has  not
added that her modesty was dislodged by the accused-revisionist.
This  being  so,  neither  any  of  the  conditions  precedent  under
Section 375 IPC has been attracted nor the condition precedent for



framing of  charge  under  Section  4  Pocso  Act  is  present  in  the
present case. At this stage, reference is made to the judgement of
Supreme Court in  Asian Resurfacing of Road Agency Private
Limited  and  Another  Vs.  Central  Bureau  of  Investigation,
(2018) 16 SCC 299,  wherein the Court has held that an order of
framing of charge can be interfered with in rarest of rare cases.
When the facts of the present  case are examined in the light of
above, the caution given by the Apex Court is squarely awaited in
the present case. In view of above, court below has thus erred in
framing charge against accused-revisionist under Section 376 (3)
IPC and Section 4 POCSO Act. In the absence of any material to
record to establish the condition under Section 375 IPC, prima-
facie,  the  Court  below appears  to  have  framed charges  against
accused revisionist under Section 376(3) Cr.P.C. and Section 4 of
the  POCSO  Act  on  the  basis  of  suspicion/inference.  It  is  well
settled that suspicion howsoever strong cannot take place of truth.
Moreover,  no inference regarding commission of  rape upon the
prosecutrix can be inferred either from the material on record. In
view of above, the order impugned passed by court below in so far
as  charges  have  been  framed  against  accused-revisionist  under
Section 376 (3) IPC and Section 4 Pocso Act cannot be sustained.

13. As a result, the present criminal revision succeeds and is liable
to be partly allowed.

14. It is, accordingly, partly allowed. 

15. The charges framed against revisionist under Section 376 (3)
IPC and Section 4 Pocso Act are hereby set aside.

Order Date :- 16.5.2024.
Rks.
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