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Hon'ble Rajeev Misra,J.

1. Heard Mr. Arun Kumar Singh, the learned counsel for
revisionist and the learned A.G.A. for State-opposite party-1
2. Perused the record.

3. This criminal revision has been filed challenging the order dated
31.05.2023, passed by Special Judge (Pocso Act), Hamirpur in
Sessions Case No0.341 of 2023 (State Vs. Shailendra Ahirwar),
arising out of Case Crime No0.664 of 2022, under Sections 363,
366, 376 (3) IPC and Section 4 POCSO Act, Police Station-Rath,
District-Hamirpur, whereby court below has framed separate and
distinct charges against accused-revisionist under Sections 363,
366, 376 (3) IPC and Section 4 Pocso Act.

4. Record shows that in respect of an incident which is alleged to
have occurred on 22.11.2022, a delayed FIR dated 02.12.2022 was
lodged by first informant-opposite party-2 Anil Kumar (father of
the prosecutrix) and was registered as Case Crime No. 0664 of
2022, under Sections 363, 366 IPC, Police Station-Rath, District-
Hamirpur. In the aforesaid FIR, revisionist Shailendra Ahirwar has
been nominated as solitary named accused.

5. The gravamen of the allegations made in the FIR is to the effect
that that named accused enticed away the daughter of first
informant i.e. the prosecutrix namely-X aged about 15 years.

6. After aforementioned FIR was lodged, Investigating Officer
proceeded with statutory investigation of concerned case crime
number in terms of Chapter-XII Cr.P.C. After the prosecutrix was
recovered, her statement under Section 161 Cr.P.C. was recorded.



Same is on record at page 46 of the paper book. The prosecutrix in
her aforesaid statement has stated that she has solemnized
marriage with the revisionist and on account of above, physical
relations between the parties were established. She has further
stated that she was not enticed away by the named accused but she
herself willingly join the revisionist. Thereafter, the prosecutrix
was requested for her internal medical examination, which was
refused by her as is explicit from the document occurring at page
52 of the paper book. Thereafter, the statement of the prosecutrix
was recorded under Section 164 Cr.P.C., which is on record at page
54 of the paper book. The prosecutrix in her aforesaid statement
has clearly stated that neither her modesty was dislodged nor any
type of physical relations were developed in between herself and
the revisionist. Thereafter, the Investigating Officer recorded the
statement of other witnesses under Section 161 Cr.P.C. On the
basis of above and other material collected by Investigating
Officer, during course of investigation, he came to the conclusion
that criminality alleged against the revisionist is fully established.
He, accordingly, submitted the police report dated 16.01.2023 in
terms of Section 173(2) Cr.P.C., whereby named accused has been
charge sheeted under Sections 363, 366, 376(3) IPC and Section 4
POCSO Act.

7. Learned counsel for revisionist submits that charge-sheet has
been submitted against revisionist on the basis of statements of the
prosecutrix recorded under Section 161 CrPC and 164 CrPC. The
same are on record at pages 48 and 55 of the paper book.
According to the learned counsel for revisionist, the prosecutrix, in
her statement under Section 164 Cr.P.C., which has greater
evidentiary value, has not implicated the revisionist for having
committed any offence punishable under Sections 363, 366 IPC
nor she has alleged that her modesty was dislodged forcibly or
deliberately or the parties entered into physical relationship
consensualy. On the basis of above, he submits that no offence
under Section 376 (3) IPC and Section 4 Pocso Act can be said to
have been committed by revisionist. He also submits that the
prosecutrix has not been medically examined and, therefore, there
is no medical evidence in support of the charges framed by court
below under Section 376 (3) IPC and Section 4 Pocso Act.

8. In order to appreciate the controversy in hand, it is necessary to



reproduce the statements of the prosecutrix recorded under Section
161 CrPC and 164 CrPC as verbatim. Accordingly, the same are
extracted herein-under :-

"Statements of the prosecutrix recorded under Section 161
CrPC-

" I NS aRT 161 HTRURT Sa difear 3Rl &RT 161 Crpc 2T
T SIS 9T 9 17 a9 o I HI8s oM I8 SHUS §9IRgR Fa-ad
Jo3foHo, 664/22 9RT 363/366 IPC T I3 SHRYR UIfSdr 7 gg= w®
qar 1 #RT 9 eF G 1 Iigd 9 17 a9 o IM AR o 18
SFUE THRYR &6 & ateft § H dem 10 7 G.G.1.C 3UR Fleie I8 | TS
R & &l fFi® 20/11/22 @ H 8= A fSFT 9aR BR & GTER SR R

THSHR I TCUS I3 T T fhR 98T | a9 Idhean S8 T 3R 9% 9 99
Udhe R 3erdT N Rt TTaT 7 B 3RS H des S/0 URRM XHAR oo
e o™ 6 FRER BT geaR serar ¥ e o 99 gdmear el Tt fR

T8l § T[S Rt T8 W TP e TRA H et o IpaR fORR I T oaR
W& O g8 8 ot fRo 21/12/22 &1 T HiR 7 H el &b A1 QMM A
forar afik aftt u=ht & RE & o Ho 1 doivs YhaR @l &e I 3R B JFC
8l Jo W TG & & AR W USHI & 89 4 Aol J T TR H Jcraid st o
Yo 2 T 3% &R JTelt dF ol 3R greR aR A Ual o Ugal ¥ Jo 78 9
Ht TS FARIT ATI Ho 3 T ol XPAR 3R 3MUD 19 e ARIND Tl
1 3R o9 31 deirs & Tr fhan & & So I &7 ST ol A ford o
21/11/22 &1 R 9 RIS Trarg 9471 H St & A1 1 A8 T off
Jo 4 TR 9§ 9« Tt oft I 3197 T1eT a7 oaR TR T T DIS oIy AT AT
3rdel ft Fo H A% 1 IS HUS UeTaR 3fhet & Tt Ho 5 T el A
I8 R o oI el o 37 37t $e8T ¥ Wit Jo Tt R A1aT fUar o |

TSTS ST AT & R WA B H el YhaR &l i ¥ Jie ot &
¥ 3 <& € § oo oot § Tt off| e orm ufty deis YaaR & A1 W& 8

& 37U A1 U & A1 8T ST TEch! TS T FAM &1 I8 9317 H o1 febeft
& SR GBI 31T FTeT H < Wl gl Al H Fodlo e yHIor et §




difear grT S off IART TIT W GRT g8t J1eRY: 3ifhd fhar AT I g
FodTo e 3t PNO 182200625 fFT I18 JHUE 8HRJR G0 26.12.22
S Sifsar YT

"Statements of the prosecutrix recorded under Section 164
CrPC-

“ g dIfST aRT 164 TemRURT... YoM G i oY S 16 a9
frarft RIS o 6 AU SRR A AR I & SHel 99 99
foram f5 faeier 20.11.2022 1 F g 8.00 Tt 37U &R U T UHSIN S
T off 9 SRS TCUS U yde! off 9 TV T Il U TS off 7 'R 37hel
SaIfery Treft Y off Fifeh TR R &R 7 FTe1g Bl el 8 16.11.2022 I
Td H 9,10 991 ST g5 i FifH F urar Y oR1 Ui | T R <@ oft me
ARt & T8 of oS oft g€t o S ST 10, H1e 10 99 UgT TS oft R g
3000 Yo I W FE IS I & ¥ T@ 99 ¥ N & [STa T o R
21.11.2022 ! sTd Jag 9,10 ool Uga a9 FUe I 1 bt ¥ Arse R
Sfers: & Y a7t fiyet Qe TR Mg T & dTefl & 98 SId 38 & o ISP
T 977 Mg 31T & o R g8 IR S AN A geU d IR SHal 4 D
7T &7 o I R H el oft T&aT o 9 SH @Rl Bl BR R g § 7T
fhT o AR A1 DI TADR T8l g1 & 7 & IR ] I TRIRD g B 8
ol ¥ TR Y DI TerdT B S BT 39 F TR ST ATEA § TR aTel SN
2 f5 &R f19 & 99 31 I8 RT U 2

9. Learned counsel for revisionist has invited the attention of court
to the provisions contained in Section 375 IPC, wherein 'rape’ has
been defined. With reference to above, it is contended by the
learned counsel for revisionist that in order to bring home the
charge under Section 376 (3) IPC either of the conditions referred
in Section 375 IPC must be satisfied. For ready reference, Sections
375 IPC and 376 (3) IPC are extracted herein-under :-

"Section 375. Rape.--
A man is said to commit “rape” if he ---

(a) penetrates his penis, to any extent, into the vagina, mouth,



urethra or anus of a woman or makes her to do so with him or any
other person; or

(b) inserts, to any extent, any object or a part of the body, not being
the penis, into the vagina, the urethra or anus of a woman or makes
her to do so with him or any other person; or

(c) manipulates any part of the body of a woman so as to cause
penetration into the vagina, urethra, anus or any part of body of
such woman or makes her to do so with him or any other person;
or

(d) applies his mouth to the vagina, anus, urethra of a woman or
makes her to do so with him or any other person, under the
circumstances falling under any of the following seven
descriptions:-

Firstly.- Against her will.
Secondly.- Without her consent.

Thirdly.- With her consent, when her consent has been obtained by
putting her or any person in whom she is interested, in fear of
death or of hurt.

Fourthly.- With her consent, when the man knows that he is not her
husband and that her consent is given because she believes that he
is another man to whom she is or believes herself to be lawfully
married.

Fifthly.- With her consent when, at the time of giving such
consent, by reason of unsoundness of mind or intoxication or the
administration by him personally or through another of any
stupefying or unwholesome substance, she is unable to understand
the nature and consequences of that to which she gives consent."”

“Section 376. Punishment for rape.

(3) Whoever, commits rape on a woman under sixteen years of age
shall be punished with rigorous imprisonment for a term which
shall not be less than twenty years, but which may extend to
imprisonment for life, which shall mean imprisonment for the
remainder of that person’s natural life, and shall also be liable to
fine:

Provided that such fine shall be just and reasonable to meet the



medical expenses and rehabilitation of the victim:

Provided further that any fine imposed under this sub-section shall
be paid to the victim.”

10. It is then contended by the learned counsel for revisionist that
the provisions of Section 4 of the Pocso Act can be invoked only in
case a penetrative sexual assault has been committed upon a child.
With reference to the statements of the prosecutrix as recorded
under Section 161 CrPC and 164 CrPC, he submits that the
prosecutrix in her statement under Section 164 CrPC has made a
categorical statement that no wrong act was committed by the
accused-revisionist upon her. On the above premise, he therefore
contends that whatever may be statement of other witnesses, since
offence complained of in the first information report giving rise to
the present criminal proceeding is personal to the prosecutrix
therefore, it is the evidence of the prosecutrix alone which shall be
a determining factor for framing of charges under Section 376 (3)
IPC and Section 4 Pocso Act. Once the prosecutrix in her
statement before the Investigating Officer under Section 161 CrPC
or before the court under Section 164 CrPC has not added that her
modesty was deliberately or forcibly dislodged by the accused-
revisionist by committing rape upon her, no charge under Section
376 (3) IPC or Section 4 Pocso Act could have been framed
against the revisionist. It is lastly contended by the learned counsel
for revisionist that court is powerful to amend the charge against
an accused during the course of trial by virtue of the provisions
contained in Section 216 CrPC. In case, in her deposition before
the court below, the prosecutrix takes a departure from her
previous statements recorded under Section 161 CrPC or 164
CrPC then in that eventuality the court below shall be within its
jurisdiction to amend/alter the charge accordingly. However, at the
present stage, no charge under Section 376 (3) IPC or Section 4
Pocso Act can be framed against revisionist. On the above
premise, he therefore contends that court below has not exercised
its jurisdiction diligently but in a casual and cavalier fashion. The
court below has failed to consider the import of the statements of
the prosecutirx recorded under Section 161/164 CrPC and has
therefore committed an error which is apparent on the face of
record itself. In view of above, it is thus urged by the learned
counsel for revisionist that framing of charge order passed by the



court below vide order dated 31.05.2023 is liable to be modified
by this Court.

11. Per contra, the learned A.G.A. has vehemently opposed the
present criminal revision. He submits that the order passed by the
court below is not liable to be interfered with by this Court.
Considering the fact that the prosecutrix is a young girl about 16
years of age, coupled with the fact that the prosecutrix in her
statement recorded under Section 164 CrPC has clearly and
specifically stated that she has solemnized marriage with the
accused-revisionist therefore, in that eventuality, it cannot be said
that physical relation would not have been entered into by the
parties. On the above conspectus, the learned A.G.A. contends that
in the facts and circumstances of the case, the framing of charge
against accused-revisionist under Section 376 (3) IPC and Section
4 Pocso Act cannot be said to be illegal or in excess of jurisdiction.
As such, the court below has not committed any illegality in
passing order impugned. Consequently, the present criminal
revision is liable to be dismissed by this Court.

12. Having heard the learned counsel for revisionist, the learned
A.G.A. for State and upon perusal of record this Court finds that
the occurrence giving rise to the present criminal proceeding is not
in dispute. What is in dispute is as to whether the modesty of the
prosecutrix was dislodged by the accused-revisionist or not either
on the basis of her consent or forcibly. As per the material on
record, particularly, the statements of the prosecutrix recorded
under Section 161/164 CrPC, it is apparent that the prosecutrix in
her aforesaid statements has not added that her modesty was
dislodged by the accused-revisionist. Admittedly, an offence under
Section 376 (3) IPC and Section 4 Pocso Act is personal to the
prosecutrix and there can hardly be an eye-witness of said
occurrence, therefore, it is the statement of the prosecutirx alone
which shall be the guiding factor for framing of charge under
Section 376 (3) IPC and Section 4 Pocso Act. In the present case,
though the prosecutrix was examined by the Investigating Officer
under Section 161 CrPC and ultimately her statement was also
recorded under Section 164 CrPC but the prosecutrix has not
added that her modesty was dislodged by the accused-revisionist.
This being so, neither any of the conditions precedent under
Section 375 IPC has been attracted nor the condition precedent for
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framing of charge under Section 4 Pocso Act is present in the
present case. At this stage, reference is made to the judgement of
Supreme Court in Asian Resurfacing of Road Agency Private
Limited and Another Vs. Central Bureau of Investigation,
(2018) 16 SCC 299, wherein the Court has held that an order of
framing of charge can be interfered with in rarest of rare cases.
When the facts of the present case are examined in the light of
above, the caution given by the Apex Court is squarely awaited in
the present case. In view of above, court below has thus erred in
framing charge against accused-revisionist under Section 376 (3)
IPC and Section 4 POCSO Act. In the absence of any material to
record to establish the condition under Section 375 IPC, prima-
facie, the Court below appears to have framed charges against
accused revisionist under Section 376(3) Cr.P.C. and Section 4 of
the POCSO Act on the basis of suspicion/inference. It is well
settled that suspicion howsoever strong cannot take place of truth.
Moreover, no inference regarding commission of rape upon the
prosecutrix can be inferred either from the material on record. In
view of above, the order impugned passed by court below in so far
as charges have been framed against accused-revisionist under
Section 376 (3) IPC and Section 4 Pocso Act cannot be sustained.

13. As a result, the present criminal revision succeeds and is liable
to be partly allowed.

14. Tt is, accordingly, partly allowed.

15. The charges framed against revisionist under Section 376 (3)
IPC and Section 4 Pocso Act are hereby set aside.

Order Date :- 16.5.2024.
Rks.
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