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* IN THE HIGH COURT OF DELHI AT NEW DELHI
Date of decision: 16" FEBRUARY, 2024

IN THE MATTER OF:
+ W.P.(C) 16427/2023 & CM APPL.. 66150/2023
SETHI DEVI & ORS. ... Petitioners

Through:  Mr. Choudhary Ali Zia Kabir and Ms.
Sumayya Khatoon, Advocates.

Versus

CENTRAL PUBLIC WORKS DEPARTMENT & ORS.
..... Respondents
Through:  Mr. Pawash and Mr. Kunal Lakra,
Advocates for Mr. Ashim Vaccher,
SC for DDA.
Mr. Parvinder Chauhan and Ms.
Aakriti Garg, Advocates for DUSIB.
Mr. K.G. Gopalakrishnan with Ms.
Nisha Mohandas, Advocates for R-5

and 6.
Ms. Uma Prasuna Bachu, SPC for
R-7.
CORAM:
HON'BLE MR. JUSTICE SUBRAMONIUM PRASAD
JUDGMENT
1. The Petitioners herein are residing in about 35 servant quarters at the

Raksha Bhawan, Ashoka Road, Delhi-110001. The Raksha Bhawan is the
residential complex attached with the National Defence College (NDC), an
educational institution that confers degrees in defence studies by the Madras
University. It is stated that the said servant quarters were established in the
year 1960. It is stated that the Petitioners herein have been residing in those

servant quarters which had been constructed in the pre-independence era for
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several generations.

2. It 1s stated that a notice has been affixed in the servant quarters area
stating that the quarters in the which the Petitioners are residing are to be
handed over to the CPWD by 30™ November, 2023 and after that the
Petitioners will no longer be permitted to live there.

3. The Petitioners herein, thereafter, has approached this Court by filing
the present writ petition stating that the Petitioners are entitled to the benefit
of the Delhi Slum & JJ Rehabilitation and Relocation Policy, 2015
(hereinafter referred to as DUSIB Policy”). The Petitioners have also
prayed that the Respondent/Delhi Urban Shelter Improvement Board
(DUSIB) may be directed to conduct a survey of the Petitioners and
rehabilitate them before any eviction or demolition takes place.

4. Learned Counsel appearing for the Respondents submits that the
reliefs claimed by the Petitioners herein cannot be granted by this Court and
the issue as to whether who all are entitled to the benefit of the DUSIB
Policy has been settled in a number of Judgments passed by this Court,
namely, in Vaishali (minor) through next friend Mrs. Sita Devi & Ors vs.
Union of India & Ors., passed in W.P.(C) 5941/2022 vide Judgment dated
11.04.2022, in Vaishali (minor) through next friend Mrs. Sita Devi & Ors
vs. Union of India & Ors., passed in LPA N0.271/2022 vide Judgment dated
19.04.2022, in Shakarpur Slum Union vs. DDA and Ors, passed in W.P.(C)
6779/2021 vide Judgment dated 02.08.2022 and in Manoj Gupta and Ors,
vs. Delhi Development Authority & Ors, passed in W.P.(C) 9625/2022 vide
Judgment dated 04.08.2022, in Manoj Kumar and Ors. vs. Delhi Urban
Shelter Improvement Board and Ors., passed in W.P.(C) 14781/2022 vide
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Judgment dated 19.10.2022 and in Manoj Kumar and Ors. vs. Delhi Urban
Shelter Improvement Board and Ors., (2023:DHC:2225-DB) and the

Hon’ble Supreme Court has still not interfered in any of the said Judgments
passed by this Court.

5. Heard learned Counsel appearing for the Parties and perused the
material on record.

6. Various parcels of land belonging to the Central Government/State
Governments/DDA/and  other Municipal authorities were under
encroachment, and there was no proper policy in existence for the purpose
of rehabilitation of the said encroachers. This Court in Sudama Singh v.

Government of Delhi, 2010 SCC OnLine Del 612, while dealing with a

batch of petitions seeking intervention of this Court to rehabilitate and
relocate the persons residing in the various slums clusters in the Capital city
to a suitable place and providing them alternative land with ownership rights

pursuant to demolition of their jhuggis, gave the following directions:

64. It is declared that:

(i) The decision of the respondents holding that the
petitioners are on the “Right of Way” and are, therefore,
not entitled to relocation, is hereby declared as illegal
and unconstitutional.

(ii) In terms of the extant policy for relocation of Jhuggi
dwellers, which is operational in view of the orders of the
Supreme Court, the cases of the petitioners will be
considered for relocation.

(iii) Within a period of four months from today, each of
those eligible among the petitioners, in terms of the
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above relocation policy, will be granted an alternative
site as per MPD-2021 subject to proof of residence prior
to cut-off date. This will happen in consultation with each
of them in a “meaningful” manner, as indicated in this
judgment.

(iv) The State agencies will ensure that basic civic
amenities, consistent with the rights to life and dignity of
each of the citizens in the Jhuggis, are available at the
site of relocation.”

7. In compliance with the Judgment of Sudama Singh (supra), the
Legislative Assembly of National Capital Territory of Delhi brought out the
Delhi Urban Shelter Improvement Board Act, 2010 (hereinafter referred to
as 'DUSIB Act’) for the purpose of establishing Delhi Urban Shelter
Improvement Board (DUSIB). The said Act lays down the terms 'jhuggi' and
thuggi jhopri basti'. Chapter III of the said Act deals with the functions of
the Board. Section 9 of the Act gives power to DUSIB to conduct a survey
of any JJ basti, with a view to ascertaining the number of residents thereof,
the existing standard of health, sanitation and civic amenities, the
availability of medical and educational facilities for the residents thereof.
Section 10 of the Act gives power to the DUSIB to prepare a scheme for the
removal and resettlement of JJ bastis. Section 11 of the Act directs the
Board to prepare a scheme for improvement of any JJ basti which may
include provision of toilets and bathing facilities, improvement of drainage,
provision of water supply, street paving, and provision of dustbins, or sites
for garbage collection, street lighting, etc.

8. Under the DUSIB Policy, the Delhi Urban Shelter Improvement
Board (DUSIB) was made the Nodal Agency for rehabilitation and
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relocation of jhuggi jhopri basti dwellers in respect of the lands belonging to
the MCD and the Delhi Government and its Departments/Agencies. In case
of JJ Colonies existing on lands belonging to the Central
Government/Agencies, Railways, DDA, Land and Development (L&D)
Office, the Delhi Cantonment Board, the New Delhi Municipal Council
(NDMC) etc. the respective agency was to either carry out the
relocation/rehabilitation themselves, as per the policy of the Delhi
Government, or could entrust the job to the DUSIB. Paragraph No.2 of the
DUSIB Policy lays down as to who would be eligible for rehabilitation and
Relocation. The relevant portion of the said paragraph reads as under:

"2....

(a)...

(i) Who is eligible for rehabilitation or relocation
Jhuggi Jhopri Bastis which have come up before

01.01.2006 shall not be removed (as per National

Capital Territory of Delhi Laws (Special Provisions)

Second Act, 2011) without providing them alternate

housing. Jhuggis which have come up in such Jhuggi

Jhopri Bastis before 01.01.2015 shall not be

demolished without providing alternate housing, (this

is in supersession of the earlier cut-off date of
04.06.2009 as notified in the guidelines of 2013).

(ii) No new jhuggis to be allowed in Delhi

Government of National Capital Territory of
Delhi shall ensurethat no new jhuggi comes up after
01.01.2015. If any jhuggi comes up after this date, the
same shall immediately be removed without providing
them any alternate housing."

9. A survey was conducted by the DUSIB and about 657 JJ Bastis were

found to be situated on the lands belonging to different Government
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departments. These were the areas which had been identified by the DUSIB
to be entitled to the benefit of the DUSIB Policy. This Court in Ajay Maken
& Ors v. Union of India & Ors., 2019 SCC OnLine Del 7618, after going
through the history of DUSIB Act and DUSIB protocol, has observed as

under:

“141. Sections 10 and 11 of the DUSIB Act, which are
relevant for the case at hand, read as under:

“10. Removal and resettlement of jhuggi jhopri
bastis

(1) The Board shall have the power to prepare a
scheme for the removal of any jhuggi jhopri basti
and for resettlement of the residents thereof, and
the consent of the residents of the jhuggi jhopri
basti shall not be required for the preparation or
implementation of such a scheme.

Explanation. - Nothing in sub-section (1) shall
derogate the power of the Central Government to
remove jhuggis, if required. Every such scheme
shall specify the amount to be paid by the land
owner and by the persons to be resettled towards
the cost of new houses to be allotted to them and
also the criteria for eligibility for resettlement.

Explanation. - For the removal of doubts it is
hereby clarified that owner of the land from
where the basti is removed and the subsequent
beneficiary-residents to be resettled shall
contribute towards the cost of new houses to be
allotted to them and the said amount of the
contribution shall be specified in the scheme.
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The Board may, after prior consultation with the
Government, cause any jhuggi jhopri basti to be
removed and may resettle such residents thereof
as may be eligible in accordance with the scheme
prepared under sub-section (1), and it shall be
the duty of the local authority having jurisdiction
and of the police and of any other agency or
department whose assistance the Board may
require to cooperate with and render all
reasonable assistance to the Board:

Provided that where jhuggi jhopri basti is on the
land belonging to the Central Government or any
of its organizations, the process of removal and
resettlement shall be undertaken with the prior
consent of the Central Government or its
organization concerned.:

Provided further that such resettlement shall not
be done in contravention of the provisions of the
Delhi Development Act, 1957 (61 of 1957) and
those of the Master Plan for Delhi or the zonal
development plans prepared thereunder

Scheme of improvement of jhuggi bastis

11. (1) The Board may prepare a scheme for the
improvement of any jhuggi jhopri basti which may
include provision of toilets and bathing facilities,
improvement of drainage, provision of water supply,
street paving, and provision of dustbins, or sites for
garbage collection, street lighting, or any of them, or
provision of any like facilities:

Provided that no such scheme shall be prepared if
the owner of the land on which the jhuggi jhopri
basti is situated has already consented to the
preparation of a scheme for the removal of the jhuggi
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Jjhopri basti under section 10 and has paid his share
of the cost thereof.

(2) The Board may take all measures which may be
necessary for the implementation of any scheme for
improvement of a jhuggi jhopri basti prepared under
subsection (1) and it shall be the duty of the local
authority, power generation and distribution
companies or any licensee under the Electricity Act,
2003 (36 of 2003) having operations in the area, and
any department or undertaking of the Government to
render all reasonable assistance for the
implementation thereof.

(3) A scheme prepared under sub-section (1) may
include provision for payment or for contribution of
labour by the residents of the jhuggi jhopri basti
individually or collectively, and may also include
provision for recovery of charges for the use of
toilets and bathing facilities:

Provided that no such payment or contribution of
labour, other than charges for use of toilet and
bathing facilities, shall be levied unless the scheme
has been published and the residents given an
opportunity to make representations and suggestions
regarding it in such manner as may be prescribed by
regulations, and such representations or suggestions,
if any, have been duly considered by the Board.”

Hoskkock ok

171. While the 2015 Policy lays down a framework in
terms of the decisions in Sudama Singh for the
authorities to follow if they propose to undertake eviction
of slum dwellers for any reason, even for those JJ
clusters and jhuggis which are situated on the land of the
Central Government, including those entrusted to the
Railways, where the Central Government or the Railways
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seeks to take action independent of the DUSIB, the basic
elements of that framework would certainly apply. The
decision in Sudama Singh is binding on all agencies
including the Central Government and the Railways. In
sum, it is not as if only the JJ clusters and jhuggi
dwellers in the 675 JJ clusters entrusted to the DUSIB
that are required to be dealt with in terms of the decision
in Sudama Singh but every jhuggi dweller, anywhere in
the NCT of Delhi, has to be dealt with in terms of the
said decision. In effect, therefore, no slum dweller in the
NCT of Delhi in one area can be treated differently from
that in another.

X
The 2015 Policy

172. It is necessary at this stage to discuss the provisions
of the 2015 Policy. As already noticed, the Policy itself
delineates principles on which it is based. In this context
paras 1 (i, ii and iii) are relevant and they read as under:

“(i) The people living in jhuggis perform critical
economic activities in Delhi like drivers, vegetable
vendors, maid servants, auto and taxi drivers, etc.

(ii) In the past, adequate housing was not planned for
these people in middle or upper class areas, to which
they provide services. As a result, a number of jhuggi
bastis mushroomed all over Delhi close to the areas
where they provide services.

(iii) They have encroached upon the lands on which
they live.”

173. After setting out the decisions of the Supreme Court
and of this Court in Sudama Singh and the decision of
the Supreme Court in Gainda Ram v. Municipal
Corporation of Delhi (supra) which reiterated that
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“hawkers have a fundamental right to hawk”, the Policy
notes in paras 1(vi) and (vii) as under:

“(vi) Government of National Capital Territory of
Delhi recognizes that the habitat and environment in
which Jhuggi Jhopri Bastis exist is often dirty, unfit
for human habitation and unhygienic both for the
inhabitants living in that area as well as for the
people living in surrounding areas.

(vii) Government of National Capital Territory of
Delhi, therefore, wishes to put in place and
implement this policy to house the poor in a
permanent and humane manner; at the same time,
clear lands for specific public projects and roads
etc.”

174. The 2015 Policy states that DUSIB is to be the
Nodal Agency for relocation/rehabilitation of jhuggi
Jhopri bastis “in respect of the lands belonging to MCD
and Delhi Government and its department/agencies. In
case of JJ Colonies existing on lands belonging to the
Central Government/Agencies, Railways, DDA, Land
and Development (L&D) Office, the Delhi Cantonment
Board, the New Delhi Municipal Council (NDMC) etc. it
stipulated that “the respective agency may either carry
out the relocation/rehabilitation themselves as per the

policy of the Delhi Government or may entrust the job to
the DUSIB.”

175. The proviso to para 2(a) of the Policy states:

“Provided that, the Agencies while doing relocation
rehabilitation/in-situ redevelopment of the dwellers
of Jhuggi Jhopri Bastis must ensure that the
methodology, benefits and provisions adopted in
such tasks are in conformity with the guidelines of
Pradhan Mantri Awas Yojna and provisions which
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have been notified by the Central Government from
time to time”59

176. As already noticed, as regards who is eligible for
rehabilitation or relocation, the 2015 Policy states that
JJ bastis that had come up before 1st January 2006 shall
not be removed in terms of the National Capital Territory
of Delhi Laws (Special Provisions) Act 201 1.

177. In the brief note submitted by Mr. Kirtiman Singh,
counsel for the MoUD, a reference has been made to the
affidavit filed by the Central Government (MoUD) on 6th
December 2018 and the Office Memorandum dated 20th
March 2017 whereby the MoUD conveyed to the DoUD
its response to the 2015 Policy inter alia in respect of
paras 2(a) and 2(b) as under:

“(i) Para 2(a) (Part-A) Nodal Agency:

This Ministry broadly concurs with provision but the
agencies while doing relocation/rehabilitation/in-situ
redevelopment of the dwellers of JJ Clusters must
ensure that the methodology, benefits and provisions
adopted in such tasks are in conformity with the
guidelines of the Pradhan Mantri Awas Yojna.

(i) Para 2(a)(v) (Part-A) Relocation in rare cases:

This Ministry has no objection to the revised
proposal. This provision will come into effect only
when the Central Government Land Owning Agency
approaches DUSIB for rehabilitation, removal and
relocation of Jhuggi Jhopri Basti. However in this
case also the provisions which have been notified by
Central Government will prevail. This issues with the
approval of Hon'ble Union Urban Development
Minister.”
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The Draft Protocol

178. The Draft Protocol framed by the DUSIB in
consultation with all stake-holders,60 and pursuant to
the orders of this Court in the present writ petition, sets
out the steps to be taken for removal of jhuggis and JJ
bastis. It states that “the process of removal/re-
settlement/rehabilitation/in-situ improvement/re-
development of jhuggis and JJ Bastis in Delhi will be
governed by the 2015 Policy. The Land Owning Agency
(LOA) is to send a proposal for removal of the jhuggis
and JJ bastis to DUSIB sufficiently in advance “with
proper justification satisfying the conditions mentioned
in the Policy, along with commitment to make payment of
the cost of rehabilitation”. DUSIB then examines the
proposal with reference to the cutoff date and after an in-
principle approval undertakes a joint survey along with
the representative(s) of LOA to determine the eligibility
of JJ dwellers for rehabilitation as per the 2015 Policy.

179. A detailed procedure has been set out for
conducting the joint survey receiving claims and
objections which would be disposed of by a Claim and
Objection Redressal Committee. The procedure for
determination of the eligibility of the JJ dweller to
rehabilitation has also been set out. There is to be an
Eligibility Determination Committee (EDC) constituted
by the CEO of DUSIB which will comprise the officers of
DUSIB and representatives of the concerned ERO and
AERO (Electoral Registration Officer and Assistant
Electoral Registration Officer) as nominated by the
District Election Olfficer (DEO).

180. A detailed programme is to be drawn up by the
DUSIB including holding of a pre-camp at the side to
facilitate filling up the requisite application form. A
schedule is to be permanently displayed in the JJ basti
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mentioning the place and time to appear before the EDC
along with the requisite documents. A finalised list of
eligible and ineligible JJ dwellers is then to be submitted
by the EDC to the CEO DUSIB for approval. If a genuine
case is left out, an Appellate Authority is to be provided
for to whom such left out person may appeal.

181. Post survey, and after receiving the cost of
rehabilitation from the Land Owning Agency (LOA),
DUSIB, in the presence of representatives of eligible JJ
dwellers, is to conduct a draw of flats to be allotted to the
eligible JJ dwellers. After receipt of the beneficiary
contribution and verification of possession, letters are to
be issued and the JJ dwellers are to be given two months'
time for shifting. Thereafter, steps are to be taken for
removal with the assistance of the police. Para 7 of the
Protocol sets out the steps for actual removal of the
Jhuggis after the above steps are complete. Inter alia, it
talks of DUSIB facilitating “transportation of household
articles/belongings of eligible JJ dwellers to the place of
alternative accommodation, if necessary.”

182. Suitable facilities are to be provided at the site
where rehabilitation is to take place, for (i) for admission
of the wards of the jhuggi dwellers in the nearby schools
(ii) for setting up a dispensary/Mohalla Clinic in the
vicinity of the flats (iii) opening a fair price shop/Co-
operative store to cater to the basic daily needs of the
jhuggi dwellers, if not available in the vicinity. For this
purpose, DUSIB is expected to make requests to the
Directorates of Education and Health Services of the
GNCTD and the MCDs to make arrangements. DUSIB is
also to request the Delhi Transport Corporation (DTC)
to make arrangements for DTC buses. DUSIB is to
facilitate the “availability of drinking water and
sewerage facilities in the flats to be allotted.” It further
states that “the demolition/shifting shall not be carried
out during night, Annual Board Examinations or during
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extreme weather conditions.” Further, “as far as
practicable, DUSIB will provide potable water,
sanitation and basic health facilities at the site of
demolition of the jhuggis.” The steps to be followed post
removal of jhuggis are set out in para 8 of the Protocol.

183. The Protocol thus seeks to put into effect the core
elements of the 2015 Policy which acknowledge that the
right to housing is a bundle of rights not limited to a bare
shelter over one's head. It includes the other rights to life
viz., the right to livelihood, right to health, right to
education and right to food, including right to clean
drinking water, sewerage facilities and transport
facilities. The constituent features of the RTTC thus find
place in the 2015 Policy.

184. The MoUD has also pointed out that the PMAY
which has been referred to in the 2015 Policy also talks
of some of the aspects of “in-situ slum redevelopment
using land as a resource.” In view of the integration of
the PMAY aspects into the 2015 Policy and the Draft
Protocol, the Central Government has categorically
informed the Court that it has no objection to the
rehabilitation Policy notified by the LG by order dated
11th December 2017, “as well as the draft protocol for
removal.” With the above stand of the Central
Government being made categorical, the questions that
arose earlier for determination in the order dated 12th
October 2018 of this Court have been rendered
academic.

185. At this juncture, it requires to be noted that there
has been a distinct shift in the approach of the State to
the issue of rehabilitation of slum dwellers. The MPD
2021 makes a shift from resettlement to rehabilitation in-
situ i.e. at the place where the dwelling is found. The shift
is from allotting plots of unreasonably small sizes (12.5
sq.m) to building multi-storey building blocks to house
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the dwellers in the JJ clusters, based on their eligibility
in terms of the policy from time to time.

186. In the present case, since that stage is yet to be
reached, the Court is not called upon to comment on the
adequacy of such policy in the matter of dealing with the
needs of the dwellers in the JJ clusters. As and when such
an issue arises it would have to be addressed by the
Court. For that reason, the Court is also not commenting
on the individual elements of the 2015 Policy or the Draft
Protocol which have been responded to by the
Petitioners as well as the Respondents.

187. It must be noted that the Petitioners have some
reservations to the specific aspects of the Draft Protocol.
However, as of now there is no threat of forced eviction
of the dwellers of Shakur Basti as all the Respondents,
including the Railways, have taken a stand recognising
that in terms of the DUSIB Act, the 2015 Policy and the
decision in Sudama Singh it is essential to first complete
the survey and consult the JJ dwellers. Further, under
Section 10(1) of the DUSIB Act, read with the 2015
Policy, and even otherwise, unless it is possible for the JJ
dwellers to be rehabilitated upon eviction, the eviction
itself cannot commence.

188. If no in situ rehabilitation is feasible, then as and
when the Respondents are in a position to rehabilitate
the eligible dwellers of the JJ basti and jhuggis in Shakur
Basti elsewhere, adequate time will be given to such
dwellers to make arrangements to move to the relocation
site. The Court would not like to second guess the time
estimate for such an exercise and, therefore, keeps open
the right of the JJ dwellers to seek legal redress at the
appropriate stage if the occasion so arises. At that stage,
the Court would possibly examine the objections that the
JJ dwellers may have to the Protocol. Subject to this, the
Court permits DUSIB to operationalise the Protocol.
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189. The key elements of the 2015 Policy, which are in
conformity with the decisions of the Supreme Court of
India discussed in Part VII of this judgment as well as in
Sudama Singh, would apply across the board to all bastis
and jhuggis across the NCT of Delhi. In other words,
conducting a detailed survey prior to the eviction,
drawing up a rehabilitation plan in consultation with the
dwellers in the JJ bastis and jhuggis; ensuring that upon
eviction the dwellers are immediately rehabilitated - will
all have to be adhered to prior to an eviction drive.
Forced eviction of jhuggi dwellers, unannounced, in co-
ordination with the other agencies, and without
compliance with the above steps, would be contrary to
the law explained in all of the above decisions.

XXX

XIII
Concluding observations

XXX
196. Once a JJ basti/cluster is eligible for rehabilitation,
the agencies should cease viewing the JJ dwellers therein
as ‘illegal encroachers’. The decisions of the Supreme
Court of India on the right to shelter and the decision of
this Court in Sudama Singh require a Court approached
by persons complaining against forced eviction not to
view them as ‘encroachers’ and illegal occupants of
land, whether public or private, but to require the
agencies to first determine if the dwellers are eligible for
rehabilitation in terms of the extant law and policy.
Forced eviction of jhuggi dwellers, unannounced, in co-
ordination with the other agencies, and without
compliance with the above steps, would be contrary to
the law explained in the above decisions.”

10. A perusal of the above indicates that the judgment of Ajay Maken
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(supra) applies only to those clusters which have been identified under the
DUSIB Policy. Only such of those persons living in that clusters can be
treated as illegal encroachers and they cannot be removed from that location
without being rehabilitated in accordance with the DUSIB Policy. The
judgment of Ajay Maken (supra) is, therefore, cannot be extended to any or
all encroachers on Government lands. This Court has again and again stated
that encroachment on government land cannot be said to be a fundamental
right of any person and a person encroaching upon government land cannot
claim that he is entitled to rehabilitation as a matter of fundamental right to
be able to get the benefit of rehabilitation policy on the ground that they are
encroachers.

11. A Co-ordinate Bench of this Court vide Order dated 11.04.2022, in
W.P.(C) 5941/2022 titled as Vaishali (Minor) (Through Next Friend Mrs.
Sita Devi) & Ors. v. Union of India & Ors., has categorically held that the JJ

clusters which did not find mention in the list of clusters identified by the
DUSIB are not entitled to the benefit of DUSIB Policy. Relevant portions of
the said judgment read as under:

"This Court notes that the obligation to formulate a
scheme for rehabilitation and relocation stands
extended to clusters which stand duly notified in
Section 3. In fact the Act itself while defining the
expression jhuggis, jhopris and bastis provides that it
would cover clusters of jhuggis which the Board may
by notification declare as such. Undisputedly, no such
notification has been issued insofar as this cluster is
concerned."
skeskeskeskosk

"It becomes pertinent to note that the petitioners had
also placed reliance on clause 2.6 of a Memorandum
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of Understanding stated to have been executed
between the Ministry of Urban Development and
NBCC. Clause 2.6 stipulates that the Land and
Development Office of the Union respondents would
take steps and action for relocation and rehabilitation
of jhuggi clusters if any existing in these colonies. Mr.
Dhanda on instructions apprises the Court that there
appears to be an evident and inadvertent mistake in the
drawing up of clause 2.6 since it was never the intent
of the Union to frame a scheme for rehabilitation or
relocation in respect of jhuggis which are not notified
under the provisions of the Act.

It becomes relevant to note that despite repeated
queries, learned counsel for the petitioner was unable
to draw the attention of the Court to any observation
made or appearing in either Sudama Singh or Ajay
Maken, which may be read as placing the respondents
under a statutory duty to frame a scheme for
rehabilitation and relocation in respect of a cluster
which is not notified for the aforesaid purposes under
the Act. The Court has not been shown any statutory
provision which may be read or construed as placing
an obligation upon either respondent No.l or
respondent no.2 to adopt rehabilitative measures in
respect of unauthorised clusters which may otherwise
not be notified under the Act. The petitioners do not
appear to have taken any steps for requiring DUSIB or
the first respondent to extend coverage of the Act to
this cluster."”

12.  The aforesaid Judgment has been upheld by a Division Bench of this
Court vide Judgment dated 19.04.2022 passed in LPA 271/2022, titled as
Vaishali (Minor) (Through Next Friend Mrs. Sita Devi) & Ors. v. Union of

India & Ors,. Relevant portions of the said Judgment reads as under:

W.P.(C) 16427/2023 Page 18 of 24

Signature Not Verified
Digitally %@‘B FHARIOM
SINGH KIRMQAYA

Signing Date;$9.02.2024

19:16:28



2024 :DHC: 1278

"5. As noted hereinabove, the learned Single Judge
dismissed the petition, observing that the
petitioners/appellants have been unable to show that
their jhuggi cluster was notified under the Act, nor
were they able to show any statutory provision which
may be read or construed as placing an obligation
upon-either respondent no.l, or respondent no.2, to
adopt  rehabilitative  measures in respect of
unauthorised clusters which may otherwise not be
notified under the Act.

6. The learned senior counsel for the appellants has
placed reliance on the judgment of this Court in Ajay
Maken (supra). He submits that this Court had
observed that one reason for the failure to notify slums
was that a notified slum would have to be dealt with
only in accordance with the Slum Areas (Improvement
and Clearance) Act, 1956 in terms of in-situ
rehabilitation, which clearly was not the priority of the
State. The Court further held that not only the jhuggi
jhopri (hereinafter referred to as ,,.JJ") cluster and
Jjhuggi dwellers in the 675 JJ clusters entrusted to the
DUSIB are required to be dealt with in terms of the
decision in Sudama Singh (supra), but every jhuggi
dweller, anywhere in the National Capital Territory of
Delhi (hereinafter referred to as ,,NCTD"), has to be
dealt with in terms of the said decision. No slum
dweller in the NCTD-in one area, can be treated
differently from that in another.

7. Further referring to the order dated 11.12.2017
issued with the approval of the Lieutenant Governor of
the NCTD, notifying the Delhi Slum and Jhuggi Jhopri
Rehabilitation and  Relocation  Policy, 2015
(hereinafter referred to as the ,, Policy"™), he submits
that DUSIB is only to act as a nodal agency for
relocation/rehabilitation of the JJ bastis. Any of the JJ
bastis which have come up before 01.01.2006, cannot
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be removed without providing them alternative
housing.

8. The learned senior counsel for the petitioner has
further drawn our attention to the ,, Draft Protocol for
Removal of Jhuggis and JJ Bastis in Delhi”
(hereinafter referred to as the ,,Draft Protocol"”), to
submit that, in compliance with the judgment of this
Court in Ajay Maken (supra), the Draft Protocol was
framed, clearly providing for a survey to be conducted
to determine the existence of JJ basti prior to
01.01.2006 and to determine the eligibility of JJ
dwellers for rehabilitation as per the Policy. He
submits that in the present case, no such survey has
been conducted by the respondent no.l and/or the
respondent no.2 and, therefore, the action of removal
of the jhuggis of the appellants is illegal and cannot be
allowed.

9. On the other hand, the learned counsels for the
respondent nos. 1 and 2 submit that the jhuggi cluster,
where the jhuggis of the appellants are situated, was
not in existence as on 01.01.2006. They submit that
pursuant to a survey carried out in 2016, a list of 675
JJ cluster that were in existence as on 01.01.2006, was
notified under the provisions of the Act. They submit
that, therefore, the appellants are not entitled to
rehabilitation and/or any protection from this Court.

10. We have considered the submissions made by the
learned counsels for the parties. Section 2(g) of the Act
defines ,,Jhuggi Jhopri basti"" as under:

“(g) “jhuggi jhopri basti” means any group of
Jjhuggis which the Board may, by notification,
declare as a jhuggi jhopri basti in accordance
with the following factors, namely:-
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(i) the group of jhuggis is unfit for human
habitation;

(ii) it, by reason of dilapidation, overcrowding,
faulty arrangement and design of such jhuggis,
narrowness or faulty arrangement of streets, lack
of ventilation, light or sanitation facilities, or any
combination of these factors, is detrimental to
safety, health or hygiene; and

(iii) it is inhabited at least by fifty households as
existing on Ist January, 2006: Provided that the
Board may, by order, attach any jhuggi or jhuggis
scattered in the nearby areas to any jhuggi jhopri
basti and such jhuggi or jhuggis shall be deemed
to be part of such jhuggi jhopri basti; ” (Emphasis
supplied)

11. A reading of the above provision would clearly
show that DUSIB has to declare a group of jhuggis as
“Jhuggi jhopri basti” by way of notification. One of
the conditions to be fulfilled by such a group of jhuggis
is that it must be inhabited, at least by fifty households,
as existing on 01.01.2006. Section 9 of the Act
empowers the DUSIB to make a survey of any jhuggi
basti. Section 10 of the Act provides for preparation of
a scheme for removal of any JJ basti and for
resettlement of the residents thereof. Section 12 of the
Act provides for the re-development of the JJ basti. The
above provisions are applicable only with respect to
“Jhuggi Jhopri basti”, that is, inter-alia a group of
fifty households as existing 01.01.2006 and duly
declared by DUSIB as such by way of a Notification.

12. As noted by the learned Single Judge, the
appellants have been unable to produce any such
notification under Section 2(g) of the Act. Even in
appeal, no such Notification has been produced by the
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appellants. The appellants are, therefore, not entitled
to any protection under the Act.

13. As far as the Policy is concerned, the Policy
stipulates “eligibility for rehabilitation or relocation”
only for those JJ basti, which have come up before
01.01.2006. Therefore, for seeking benefit of the said
Policy, it was incumbent on the appellants to show that
their JJ basti was in existence since before 01.01.2006.
Though the learned senior counsel for the appellants
sought to place reliance on a list of families allegedly
residing in the said cluster of jhuggis, and submits that
many therein have been residing much prior to the cut-
off date of 01.01.2006, we find that the addresses
mentioned in the said list vary between different blocks
of Sarojini Nagar. They, therefore, cannot, at least
prima facie, be stated to be forming part of one JJ
basti, entitling them to the benefit of the Policy.

14. The learned senior counsel for the appellant,
placing reliance on the proviso of Section 2(g) of the
Act, contends that the Board, that is, the DUSIB, may
attach any jhuggi or jhuggis scattered in the nearby
areas to any JJ basti, and such jhuggi or jhuggis shall
be deemed to be part of such JJ basti. He contends
that, therefore, even if these jhuggis were scattered in
different areas of Sarojini Nagar, they would form part
of one cluster. We are unable to agree with the said
submission. The proviso itself states that it is for the
Board to take such decision. It is not the case of the
appellants that any such decision has been taken by the
Board in the present case for the jhuggis at Sarojini
Nagar. The appellants cannot, therefore, take the
benefit of the Proviso to Section 2(g) of the Act to stake
a claim of rehabilitation.

15. As far as the reliance of the appellants on the Draft
Protocol is concerned, the same again applies only to
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a JJ basti in existence prior to 01.01.2006, and the
manner in which such determination is to be made. In
the present case, the categorical stand of the
respondent nos. 1 and 2 is that such a determination
was made in the case of the appellants, and the cluster
of jhuggis at Sarojini Nagar was not found in existence
as on 01.01.2006, and therefore, not notified under the
Act. In case the appellants are to dispute the above, it
would be a disputed question of fact, which in any
case, cannot be determined in a writ jurisdiction.
Therefore, the Draft Protocol also cannot come to the
aid of the appellants.

16. As far as the reliance of the appellants on the
judgments of this Court in Sudama Singh (supra) and
Ajay Maken (supra) is concerned, we are again unable
to accept the same. In the referred judgments, this
Court was not dealing with the position where the
respondents were disputing the existence of the JJ
cluster as on 01.01.2006. Therefore, the said
judgments would have no application to the facts of the
present case."

13. The aforesaid Judgment has been challenged in the Hon’ble Supreme
Court by filing a Special Leave Petition, however, the Hon’ble Supreme

Court has not interfered with the said Judgment. The said Judgment Vaishali

(Minor) (supra) has also been followed by this Court in various Judgments.

14.  The Petitioners herein who are residing in the servant quarters are not
Jhuggi Jhopri dwellers as defined under the DUSIB Policy and therefore,
they are not entitled to the benefit of rehabilitation under the DUSIB Policy.
The entire basis of the writ petition that the Petitioners are entitled to the
rehabilitation is, therefore, erroneous. The Petitioners are illegal occupants

of the servant quarters which are now to be handed over to the CPWD and
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therefore, they cannot claim the benefit of DUSIB Policy. The DUSIB
Policy was only for those persons who were illegal encroachers on the
Government land. The Petitioners are not Jhuggi Jhopri dwellers but
occupants of servant quarters on the land pertaining to the National Defence
College (NDC), an educational institution that confers degrees in defence
studies by the Madras University. Even if the Petitioners were Jhuggi Jhopri
dwellers, they would anyway not be entitled to the benefit of DUSIB Policy
as held by this Court in Vaishali (Minor) (supra) which has been followed

by this Court in several judgments like Judgment dated 02.08.2022 passed
by this Court in Shakarpur Slum Union v. DDA & Ors., W.P.(C)
6779/2021; Rohtash & Ors. v. Public Works Department & Ors., 2023 SCC
OnLine Del 7410; Urmila v. DDA & Ors., 2022 SCC OnLine Del 2356. If

the Petitioners have any other right, title or interest in the premises, then it
has to be established by filing an appropriate suit by the Petitioners and a
writ is not the appropriate remedy for the same.

15. In view of the above, the writ petition is bereft of any merit.
Resultantly, the writ petition is dismissed, along with pending

application(s), if any.

SUBRAMONIUM PRASAD, J
FEBRUARY 16, 2024
S. Zakir
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