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IN THE HIGH COURT OF UTTARAKHAND
AT NAINITAL

HON'BLE THE ACTING CHI EF JUSTICE MR. MANOJ KUMAR TIWARI
AND
HON’BLE MR. JUSTICE VIVEK BHARTI SHARMA

WRIT PETITION (M/B) NO. 526 OF 2024

07" NOVEMBER, 2024

AD World, a partnership firm ... Petitioner
Versus

Nagar Nigam, Dehradun ... Respondent
Counsel for the petitioner : Mr. Sagar Kothari, learned counsel
Counsel for the respondent : Mr. Ashish Joshi, learned counsel

The Court made the following:

JUDGMENT: (per Hon’ble The Acting Chief Justice Mr. Manoj Kumar Tiwari)

Petitioner is an advertising agency.

2) By means of this writ petition, petitioner has

sought the following reliefs :

“(i) Issue a writ, order or direction in the nature
of certiorari quashing the impugned tender notice
dated 26.10.2024 (Annexure No. 3 to this writ
petition) as well as impugned e-tender document
dated 27.10.2024 (Annexure No. 3 to this writ
petition), specifying terms and conditions of tender

notice dated 26.10.2024, which are in direct violation
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and contravention to the Uttarakhand Procurement

Rules, 2017.

(ii) Issue a writ, order or direction in nature of
certiorari quashing the term & condition stipulated in
clause 3(4) of impugned e-tender document dated
27.10.2024 (Annexure No. 3 to this writ petition)
issued in pursuance of impugned tender notice dated
26.10.2024 (Annexure No. 3 to this writ petition), as
the same is in violation of the provisions contained

under Indian Stamp Act, 1899.

(iii) Issue a writ, order or direction in the nature
of certiorari quashing the term & condition stipulated
in clause 4(9) of impugned e-tender document dated
27.10.2024 (Annexure No. 3 to this writ petition)
issued in pursuance of impugned tender notice dated
26.10.2024 (Annexure No. 3 to this writ petition) to
the extent of deposit of earnest money deposit
(Tender Security) in violation of Rule 36 of the
Uttarakhand Procurement Rules, 2017.

(iv) Issue a writ, order or direction in the nature
of certiorari calling for entire records of the tender
process in pursuance to impugned tender notice dated
26.10.2024 (Annexure No. 3 to this writ petition) and
quashing all the actions taken and decisions made in

pursuance of the same.”

3) Petitioner is aggrieved by Clause No. 4(9) of e-
tender document published on 27.10.2024. According to
him, condition contained in Clause 4(9) is contrary to
provision contained in Uttarakhand Procurement Rules,

2017.
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4) Clause No. 4(9) of the e-tender document is

extracted hereunder :

“4(9) RMfdeemr & Mfder # yfoMm & 4 qd qHd
bl TGS BT Tha B 30 MIdeT UIced W AUl oxd 84
fAfaer # gfrT & @l sifem 0 9§ @ &A1 08.11.2024 &1 A
400 §oI Tb WO— 2612050/— B GRIRT B HIOLI0ARO /
THOSI0AR0 Tl ifdar 3o @1 feale gioe A H T el
SISl @1 9ol U TR 79 $raied § 9H &A1 Afar g 1

5) According to the petitioner, Municipal
Corporation, Dehradun issued tender notice on
26.10.2024, inviting bids from persons interested in
award of contract for advertising rights in certain areas
within Municipal limits of Dehradun, and the reserve price
for the said contract was fixed as Rs.2,61,20,500/-. He
contends that as per Rule 36 of the Uttarakhand
Procurement Rules, 2017, the amount required to be
deposited by a bidder as tender security / earnest money
should not be more than two per cent of the value of the
contract subject to minimum of Rs. 75,000/- where the
valuation of the contract is more than rupees 25 lacs. He
further submits that the said provision further provides
that earnest money to the extent of three per cent can be
required to be deposited by the bidders, if the valuation of
the contract is less than rupees 25 lacs. Thus, he submits

that as, in the present case, valuation of the contract is
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more than rupees 200 lacs, therefore, the condition put in

the e-tender document asking the bidders to deposit
earnest money to the extent of ten per cent of the reserve

price is unsustainable in the eyes of law.

6) Municipal Corporation, Dehradun was granted
time to get instructions in the matter. Today, on
instructions, learned counsel appearing for Municipal
Corporation relies upon a Notification dated 16.02.2016,
issued by the Government of Uttarakhand by invoking its
rule making power under Section 540 of the U.P.
Municipal Corporation Act, 1959 (as applicable in State of
Uttarakhand). By the said notification, State Government
has framed exhaustive Rules regulating grant of
advertising rights by Municipal Corporations. Reliance is
placed upon Rule 6(2) of the said Rules, which provides
that every person submitting bid for award of contract for
advertising right will be required to deposit 10 per cent of
the reserve price as earnest money / tender security with
his bid. Thus, he submits that the condition challenged by
the petitioner is as per mandate of Rule 6(2) of the
aforesaid Rules notified on 16.02.2016, therefore, the

challenge to the said condition is without any substance.

7) Learned counsel appearing for respondent

Municipal Corporation, Dehradun further submits that Rule

4
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36 of the Uttarakhand Procurement Rules, 2017, is not

applicable in the present case as the said provision is
attracted only when a Government department procures
goods or commodities from a private supplier. He refers

to the expression ‘@MU’ used in Rule 36(1) of Uttarakhand

Procurement Rules, 2017. Rule 36 of Uttarakhand
Procurement Rules, 2017 is reproduced below for ready

reference :

“(1) fasmom a1 Afia ffer qee1 & gawo § e < @
q1g AT a9 o A1 9y @y § Mfder 3 uRadd w1 & e
QRN TS B @I gite | WAl ¥, 396 Brear s [
g frml & foRre witemsi & ommfa 8 @ 18 &1, Mfder ufonqfa
(T RIER GeRIRT @l ST &) o ot | [Mifder uienyfar A=
Al @ AT Jed @ 2 9 3 AR 9 off gl | gl e
R A & AT Heg W AR fhar SR —

(V) B0 25.00 TG b 3 gfcrerd
(]1) %0 25.00 ARG ¥ MG 2 URIYA (RIAAH B0 75000)

(2) 1 R & IET gRT GHI-F9T W TR0 A o
qHd] B, TR RIS @ feare give, Qe o e, d69 o,
4 TR AT WIS H 5—dfbTT Jfadn 8 W, TeJaR MuiRd @y
o Fe IRIeR) @ Agte a7 ol @ Al 3 W IR |
R @ (oY ATgZge I, W1 AT S FaIT | |ATAc: BRI) ERIeT

PI dear ST 3 SffcH 9y @ & uwEr 45 &9 BN W 39
Ay BT AMTRIHATTIR G o Fehell 2 |

(3) Ahel fAfQTaTaTell @1 MfdT Ui @l aff~ dear srafd
B FHINT W AT, R FHed T /Wil gRT Hfdar o
@ SR 30 () foF @ oravia & Fwfia Afagreant & dler
< @Ry
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8) The expression G used in Rule 36 is defined

in Rule 29 of Uttarakhand Procurement Rules, 2017. Rule
29 of said Rules is reproduced hereunder for ready

reference :

“2(d) gHEr W W aRU, S, Ui, YR, WA,

fhaar, deal Hel, bl Yoi, SRV, #fl, JMENe qa=, T8,

vV QN

gl WIElYl, Salgd], 3Fd SUIG Ol WHYCIIR Camfalioll IR,
TSRS, ol ARl (RCIFRY) 3nfe T © | |l & 3faid B
U9 AR S 39 YBR & Al @ ayfd & forg smavad g, o &
gol, 141, STl Ud HIARAT, YRIET Ug v@Rerd | W I8 o
QRIBIeTd b oG T DI O dTell I, YHIIH, IS 3Mfe e
qfaferd e sl |7

9) Thus, counsel appearing for the Municipal
Corporation submits that here the tender was issued by
the Municipal Corporation, Dehradun for award of contract
for advertising rights, which is totally different from a
contract for procurement of goods or commodities. He
further submits that provision contained in Rule 36 of the
Procurement Rules is in the nature of guidelines and it
cannot be read as a mandatory condition, violation
whereof may nullify the tender process. He submits that
the present case is regarding grant of advertising rights
which is not akin to procurement of goods, therefore,

applicability of Rule 36 is doubtful. Moreover, the field is
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covered by special law framed by the State Government in

exercise of its rule making power under Section 540 of the
U.P. Municipal Corporation Act, 1959, therefore, the
provision contained in the general law would not be
applicable. The condition impugned by petitioner has the
backing of Rule 6(2) of the aforesaid Rules notified by

State Government on 16.02.2016.

10) Rule 6(2) of the Notification dated 16.02.2016 is

extracted here-in-below for ready reference :

“6(2) fasTUeGal g1 wRaTaad WifREE @ 10 wfed eERI
yfoMfa & w9 H (ST yo= & a1 9 Sl e gl P

11) This Court finds some substance in the
submission made by learned counsel appearing for the
respondent Municipal Corporation, Dehradun that Rule 36
of Procurement Rules 2017 would be attracted while
awarding contract for supply of goods. Moreover, the
condition of the tender document is as per the statutory
Rules framed by State Government, which deal with
award of contract of advertising rights alone. The said
Rules are applicable only to Municipal Corporations
established under Municipal Corporation Act and the Rules
have been framed in exercise of rule making power under

Section 540 of the Municipal Corporation Act. Thus, these
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Rules are special in nature, which will override the General

Law. Therefore, the condition mentioned in Clause 4(9) of
the e-tender document, cannot be said to be arbitrary or

illegal.

12) Even otherwise also, the said condition would
apply across the board to all interested persons, who
submit bid for award of contract for advertising rights.
Therefore, no special prejudice is going to be caused to
the petitioner. Every organization, Government or
otherwise, before entering into contract with other
persons, is entitled to put such conditions in the Notice
Inviting Tender, as are deemed necessary to safeguard its
interest. Many a times, it is seen that bidders with weak
financial status or bidders who are not serious in doing the
work, succeed in getting a contract, however, they are not
able to cope with the work pressure and they abandon the
work midway, resulting in difficulty and financial loss to
the employer. Thus, to safeguard the interest of Municipal
Corporation in the matter of grant of advertising rights,
State Government has provided in the Statutory Rules
that every bidder should deposit tender security / earnest
money to the tune of 10 per cent of the reserve price.
The said condition cannot be said to be unjust or

discriminatory, especially when it has the statutory
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backing of Rule 6(2) of the Rules applicable to Municipal

Corporations. Thus, there is no scope for interference
with the impugned tender notice dated 26.10.2024, as

well as e-tender document dated 27.10.2024.

13) For the reasons stated, this writ petition is liable
to be dismissed. The same is, accordingly, dismissed. No

orders as to cost.

MANOJ KUMAR TIWARI, A.C.J.

VIVEK BHARTI SHARMA, J.

Dt: 7™" NOVEMBER, 2024
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