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I N  THE HI GH COURT OF UTTARAKHAND  

AT NAI NI TAL 
 

HON’BLE THE ACTI NG CHI EF JUSTI CE MR. MANOJ KUMAR TI W ARI  

AND  

HON’BLE SRI  JUSTI CE VI VEK BHARTI  SHARMA 

 

0 4 THDECEMBER, 2 0 2 4  
 

W RI T PETI TI ON( S/ B)  No . 5 2 2  OF 2 0 2 1  
 

Dr. Nandan Singh and others.  

 …Pet it ioners 

Versus 
 

 

State of Ut tarakhand and others. 

         …Respondents 

With 

 

W RI T PETI TI ON( S/ B)  No . 5 3 1  OF 2 0 2 1  
 

Dr. Naveen Chandra Bhat t .  

 …Pet it ioner 

Versus 
 

 

State of Ut tarakhand and others. 

         …Respondents 

With 

 

W RI T PETI TI ON( S/ B)  No . 5 3 2  OF 2 0 2 1  
 

Dr. Maya Gola.  

 …Pet it ioner 

Versus 
 

 

State of Ut tarakhand and others. 

         …Respondents 

With 

 

W RI T PETI TI ON( S/ B)  No . 5 3 3  OF 2 0 2 1  
 

Dr.Tej  Pal Singh.  

 …Pet it ioner 

Versus 
 

 

State of Ut tarakhand and others. 

         …Respondents 
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With 

 

W RI T PETI TI ON( S/ B)  No . 5 3 5  OF 2 0 2 1  
 

Dr.Hari Ram  Kaushal.  

 …Pet it ioner 

Versus 
 

 

State of Ut tarakhand and others. 

         …Respondents 

With 

 

W RI T PETI TI ON( S/ B)  No . 5 3 6  OF 2 0 2 1  
 

Sm t. Mam ta Pant .  

 …Pet it ioner 

Versus 
 

 

State of Ut tarakhand and others. 

         …Respondents 

With 

 

W RI T PETI TI ON( S/ B)  No . 1 4 0  OF 2 0 2 2  
 

Dr. Harish Chandra Joshi.  

 …Pet it ioner 

Versus 
 

 

State of Ut tarakhand and others. 

         …Respondents 
 

Counsel for pet it ioners in WPSB 

No. 522/ 2021. 

   

:  Mr. Suhaas Ratna Joshi and Mr. 

Narendra Singh, learned counsel. 

 

Counsel for pet it ioners in WPSB 

No. 531/ 2021, WPSB No. 

532/ 2021, WPSB No. 533/ 2021, 

WPSB No. 535/ 2021& WPSB No.  

536/ 2021.  

 

:  Mr. Dushyant  Mainali, learned 

counsel. 

 
 

Counsel for pet it ioner in WPSB 

No.140/ 2022. 

:  None. 

 

Counsel for State of Ut tarakhand. 

 

:  

 

Mr. B.S. Parihar, learned Standing 

Counsel and Mr. S.S. Chaudhary, 

learned Brief Holder for State of 

Ut tarakhand. 

 

Counsel for Kum aun University, 

Nainital. 

:  Mr. Rajeev Singh Bisht , learned 

counsel.  

 

Counsel for Soban Singh Jeena 

University, Alm ora. 

:  Mr. C.S. Rawat , learned counsel.  
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JUDGMENT : (p er  Mr . Man o j  Ku m ar  Tiw ar i , A.C.J.)  

  Since com m on quest ions of law and facts are 

involved in all these Writ  Pet it ions, therefore, they are 

being heard and decided together.  However, for the sake 

of brevity, facts of Writ  Pet it ion (S/ B)  No. 522/ 2021 alone 

are being considered and discussed. 

2.  Kum aun University was established under the 

Ut tar Pradesh State Universit ies Act , 1973, w.e.f. 

23.11.1973.  I t  had two Cam pus Colleges, namely DSB 

Cam pus, Nainital and Soban Singh Jeena Cam pus, 

Alm ora ( “SSJ Cam pus, Alm ora” , for short ) .   Pet it ioners 

were appointed, as Teacher, in Kum aun University in 

different  years;  while som e of them  were init ially posted 

in DSB Cam pus, Nainital and, thereafter, they were 

t ransferred to Soban Singh Jeena Cam pus, Alm ora, as 

per exigencies of work, while others were posted direct ly 

in Soban Singh Jeena Cam pus, Alm ora, which was a 

Cam pus College of Kum aun University.  

3.  State Legislature enacted Soban Singh Jeena 

University Act , 2019, and a separate University, known as 

“Soban Singh Jeena University”  cam e to be established 

under the provisions of the said Act , with SSJ Cam pus, 

Alm ora as the const ituent  College.  Sect ion 3(3)  of Soban 

Singh Jeena University Act , 2019 provides that  Soban 
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Singh Jeena University shall have three campuses at  

Bagheswar, Pithoragarh and Alm ora.  For ready 

reference, Sect ion 3(3) , Sect ion 3(4)  & Sect ion 4 of the 

said Act  are ext racted below:  

“Un iv er si t y  

est ab l ish m en t  

an d  

in co r p o r at ion  

3  (1)  …… 

 

(2)  …… 

 

(3)  Pandit  Badri Dut t  Pandey 

P.G. College, Bageshwar, 

Lakshman Singh Mahar P.G. 

College, Pithoragarh, and 

Soban Singh Jeena Campus, 

Almora inclusively, shall be its 

three campuses, which shall be 

t ransferred into the aforesaid 

University and also the campus 

of exist ing Resident ial 

University, Almora shall be 

merged in it .  The University 

shall be headquartered in 

Soban Singh Jeena Campus, 

Almora. The University may 

establish other cam puses in the 

future, as it  thinks necessary.”  

 

(4)  The University shall 

extend affiliat ion to all the post -

graduate and degree colleges, 

in Almora, Pithoragarh, 

Bageshwar and Champawat  

dist r icts, and it  may affiliate 

established colleges in these 

dist r icts  Jur isdict ion. 

 

 

Ex er cise o f  

p ow er s in  t h e 

t er r i t o r ia l  ar ea 

4  (1)  Under this Act ,  the 

University shall be empowered 

for the use of its powers in 

those part  of the Kumaun 

division as the State 

Government  may fix, via 

not ificat ion in the Gazzet te.  

 

(2)  Every college or 

inst itut ion other than exist ing 

college, impart ing higher/  

vocat ional educat ion in the 

state on the date of 

commencement  of this act  shall 
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with effect  from  such date as 

may be not ified in this behalf 

affiliated by the university 

established under sect ion 3 and 

shall not  remain be affiliated to 

or associated with the 

university established by or 

under previously by Ut tar  

Pradesh state university Act ,  

1973 (As applicable in 

Ut tarakhand)  in Present  by 

Kumaun Universit y, Nainital 

herein after referred to in this 

sect ion as former University:       

 

 Provided that  from the 

date that  this Act  comes into 

effect , a student  pursuing 

educat ion at  an established 

college or inst itut ion other than 

the exist ing college, present ly 

or hereafter under the former 

University, shall be fully  

ent it led and allowed to cont inue 

and complete such educat ion, 

and the former university shall 

conduct  exam inat ions as per  

the cont inuing process for the 

t ime being, and shall provide 

the degree or any other 

specializat ion.”  

  

4.  From  the schem e of Soban Singh Jeena 

University Act , 2019, especially Sect ion 3(4)  and Sect ion 

4 thereof, it  can be seen that  Colleges, earlier affiliated to 

Kum aun University, situated in Dist r icts Alm ora, 

Pithoragarh, Bageshwar and Cham pawat , would be 

affiliated to the new University, known as “Soban Singh 

Jeena University” .  I t  is not  in dispute that  the new 

University was established after bifurcat ing the Kum aun 

University, and the Colleges affiliated to Kum aun 

University, including Governm ent  Colleges, situated in 
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the aforesaid four dist r icts, were to be granted affiliat ion 

by the new University.   

5.  Upon creat ion of the new University, the 

authorit ies of both the University form ed a Joint  

Commit tee, to exam ine the issue of allotm ent  of teachers 

between the two Universit ies, and to submit  its report . 

The Com mit tee m ade deliberat ions, and ult im ately m ade 

a recom mendat ion that  the place of post ing of teaching 

and non- teaching em ployees of Kum aun University, as on 

22.06.2020, shall be seen, and if they were serving in 

SSJ Cam pus, Alm ora, then they shall stand t ransferred in 

the service of Soban Singh Jeena University, Alm ora, and 

if they were serving in DSB Cam pus of Kum aun 

University, on the said date, then they shall stand 

t ransferred in the service of the Kum aun University.  The 

recom mendat ion m ade by the Joint  Com mit tee was 

approved by the State Governm ent , vide Government  

Order dated 12.10.2021, with a slight  m odificat ion that  

the place of post ing will be seen on 22.06.2021, instead 

of 22.06.2020, as per the recomm endat ion m ade by the 

Joint  Com mit tee.  

6.  Subsequent ly, Regist rar of Soban Singh Jeena 

University passed an order on 21.10.2021, in which it  

was provided that  all teaching and non- teaching 
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em ployees, who were posted in SSJ Cam pus, Alm ora 

before Not ificat ion dated 22.06.2020, would be t reated as 

teaching/  non- teaching employees of Soban Singh Jeena 

University, and other em ployees, who were posted in 

DSB Cam pus, Nainital, before the Not ificat ion dated 

22.06.2020, shall be t reated as em ployees of Kum aun 

University.  

7.  Pet it ioners are aggrieved by the aforesaid 

decision, whereby the status of pet it ioners, has been 

altered.  Pet it ioners were serving in SSJ Cam pus, Alm ora 

before Not ificat ion dated 22.06.2020.  Thus, by vir tue of 

the im pugned decision, they have becom e em ployees of 

the new University, nam ely Soban Singh Jeena 

University. 

8.  According to pet it ioners, they were appointed in 

Kum aun University, Nainital after due select ion, and it  

was never m ade known to them  that  their  services can be 

t ransferred to the new University, whenever Kum aun 

University is bifurcated, therefore, without  their  consent , 

their  services cannot  be t ransferred to Soban Singh Jeena 

University.  I t  is further contended that  pet it ioners are 

hum an-beings and not  chat tels, therefore, freedom  of 

choice is available to them , and their  employer cannot  be 

changed without  their  consent .  I t  is further contended 
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that , because of the im pugned decision, pet it ioners have 

been deprived of their  r ight  to exercise opt ion, and the 

cr iteria adopted, for allocat ing their  services to either of 

the two Universit ies, is without  any basis.  I t  is further 

contended that , even though pet it ioners were posted in 

SSJ Cam pus, Alm ora t ill creat ion of the new University, 

however, the said Cam pus was part  of the Kum aun 

University, and pet it ioners served there as em ployees of 

Kum aun University.  Thus, according to pet it ioners, even 

though SSJ Cam pus, Alm ora had gone to the new 

University, however, the em ployees serving in the said 

Cam pus cannot  be compelled to serve in the new 

University, against  their  wish, and pet it ioners are ent it led 

to exercise their opt ion for serving under either of the 

two Universit ies, and their  employer cannot  be changed 

without  their  consent .   

9.  I t  is further contended on behalf of pet it ioners 

that  any understanding between the two Universit ies, 

which is arrived at  behind the back of pet it ioners, is not  

binding upon them.  I t  is also contended that  Kum aun 

University is now m ore than 50 years old, and pet it ioners 

have also contr ibuted for the growth of Kum aun 

University and also for the m ilestones it  has achieved in 

academic field, and they would be denuded of the benefit  
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of serving in Kum aun University, and the funding, which 

pet it ioners would have received for research projects 

from  different  Governm ent /  other agencies would also 

dry-up, if pet it ioners are m ade to serve under a new 

University, and in this m anner their  research act ivit ies 

would suffer a set -back.  I t  is further contended on behalf 

of pet it ioners that , by the im pugned decision, em ployer 

of pet it ioners has been changed, however, pet it ioners 

were not  given any not ice or opportunity of hearing;  

since change of em ployer means change in condit ions of 

service, which cannot  be done without  providing 

reasonable opportunity of hearing, therefore, on this 

ground also, the impugned decision is unsustainable.   

10.  Learned counsel for pet it ioners has relied upon 

a judgm ent  rendered by the Hon’ble Supreme Court  in 

the case of Jaw ah ar la l  Neh r u  Un iv er si t y  v . Dr . K.S. 

Jaw at k ar  an d  o t h er s, 1 9 8 9  Su p p  ( 1 )  SCC 6 7 9 .  

Paragraph no. 7 of the said judgment  is reproduced 

below :  

 “7. I n this appeal the main content ion of the 

appellant  is that  the respondent  was appointed at  the 

Centre of Post -graduate Studies, I mphal, and when the 

Centre was t ransferred to the Manipur University, his 

services were automat ically t ransferred to that  

University, and consequent ly he could not  claim  to be 

an employee of the appellant  Universit y. The argument 

proceeds on the assumpt ion that  the Centre of Post -

graduate Studies at  I mphal was an independent  ent ity 

which existed by itself and was not  a department  of the 

appellant  Universit y. The subm ission proceeds on a 
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fallacy. The Centre of Post -graduate Studies was set  up 

at  I mphal as an act ivity of the appellant  University. To 

give expression to that  act iv ity, the appellant  University 

set  up and organised the Centre at  I mphal and 

appointed a teaching and adm inis. t rat ive staff to man 

it . Since the Centre represented an act ivit y of the 

appellant  Universit y the teaching and adm inist rat ive 

staff must  be understood as em ployees of the appellant  

University. I n the case of the respondent , there can be 

no doubt  whatever that  he was, and cont inues to be, 

an employee of the appellant  Universit y. There is also 

no doubt  that  his employment  could not  be t ransferred 

by the appellant  University to the Manipur University 

without  his consent , notwithstanding any statutory 

provision to that  effect  whether in the Manipur 

University Act  or elsewhere. The cont ract  of service 

entered into by the respondent  was a cont ract  with the 

appellant  Universit y and no law can convert  that  

cont ract  into a cont ract  between the respondent  and 

the Manipur University without  simultaneously making 

it , either expressly or by necessary implicat ion, subject  

to the respondent 's consent . When the Manipur 

University Act  provides for the t ransfer of the services 

of the staff working at  the Centre of Postgraduate 

Studies, I mphal, to employment  in the Manipur 

University. it  m ust  be const rued as a provision enabling 

such t ransfer of employment  but  only on the 

assumpt ion that  the employee concerned is a 

consent ing party to such t ransfer. I t  makes no 

difference that  the respondent  was not  shown in the list  

of Assistant  Professors of the appellant  University or 

that  the provision was not  indicated in its budget ;  that  

must  be regarded as proceeding from an erroneous 

concept ion of the status of the respondent . The posit ion 

in law is clear, that  no employee can be t ransferred, 

without  his consent , from  one employer to another. The 

consent  may be express or implied. We do not  find it  

necessary to refer to any case law in support  of this 

conclusion.”  

11.  Reliance is also placed by learned counsel for 

pet it ioners upon another judgm ent  rendered by the 

Hon’ble Supreme Court  in the case of Balco  Cap t iv e 

Pow er  Plan t  Mazd oor  San g h  an d  an o t h er  v . 

Nat ion al  Th er m al  Pow er  Cor p or at ion  an d  o t h er s, 

( 2 0 0 7 )  1 4  SCC 2 3 4 ,  dealing with t ransfer of employees 

from  a Public Sector Undertaking to a private 
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organizat ion, without  their  consent .  Paragraph nos. 32, 

33, 34, 35 & 37 of the said judgment  are reproduced 

below :  

 “3 2 . The next  subm ission of the learned Senior 

Counsel for the employees was that  t ransfer of 

employer is not  perm issible without  t r ipart ite 

agreement . As per the law laid down in Nokes v. 

Doncaster Amalgamated Collier ies Ltd. and decision of 

this Court  in Pyarchand Kesarimal Porwal Bidi Factory 

v. Omkar Laxman Thenge the consent  must  be express 

and consciously accorded in the course of negot iat ion 

contemporaneous with the process of t ransfer so as to 

amount  to an informed consent . Consequent ly, in order 

to bind the appellants, there must  be a t r ipart ite 

agreement . Since there is no t r ipart ite agreement , as 

observed above, the t ransfer from one employer to 

another cannot  be effected. 

 

 3 3 . I n Nokes v. Doncaster Amalgamated 

Collier ies Ltd. it  was observed as under:  (AC p. 1020 :  

All ER p. 552 H)   

“ I t  will be readily conceded that  the result  

contended for by the respondents in this case 

would be at  complete var iance with a 

fundamental pr inciple of our common law—the 

pr inciple, namely, that  a free cit izen, in the 

exercise of his freedom, is ent it led to choose the 

employer whom he prom ises to serve, so that  the 

r ight  to his services cannot  be t ransferred from 

one employer to another without  his assent .”  

 

 3 4 . This Court  in Pyarchand v. Omkar Laxman 

held thus:  (SCC p. 827, para 8)   

 ”8. A cont ract  of service being thus 

incapable of t ransfer unilaterally, such a t ransfer 

of service from one employer to another can only 

be effected by a t r ipart ite agreement  between the 

employer, the employee and the third party, the 

effect  of which would be to term inate the or iginal 

cont ract  of service by mutual consent  and to 

make a new cont ract  between the employee and 

the third party.”   

  

 3 5 . The Government  or its inst rumentality 

cannot  alter the condit ions of service of its employees 

and any such alterat ion causing prejudice cannot  be 

effected without  affording opportunity of pre-decisional 

hearing and the same would amount  to arbit rary and 

violat ive of Art icle 14. As pointed out  ear lier, in the 

case on hand, the employees are neither party to 

t r ipart ite agreement  nor they have been heard before 

changing their  service condit ion. Therefore, the act ion 
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of the management  is v iolat ive of Ar t icle 14 of the 

Const itut ion of I ndia. Sim ilar view has been taken by 

this Court  in H.L. Trehan v. Union of I ndia. I n para 11 

of the judgment , this Court  observed as under:  (SCC 

pp. 769-70)   

“11. ... I t  is now a well-established pr inciple of 

law that  there can be no deprivat ion or 

curtailment  of any exist ing r ight , advantage or 

benefit  enjoyed by a government  servant  without  

complying with the rules of natural just ice by 

giving the government  servant  concerned an 

opportunity of being heard. Any arbit rary or 

whimsical exercise of power prejudicially affect ing 

the exist ing condit ions of service of a government 

servant  will offend against  the provision of Art icle 

14 of the Const itut ion. Adm it tedly, the employees 

of CORI L were not  given an opportunity of 

hearing or represent ing their  case before the 

impugned circular was issued by the Board of 

Directors. The impugned circular cannot , 

therefore, be sustained as it  offends against  the 

rules of natural just ice.”  

 

3 7 . I t  is clear that  no employee could be t ransferred 

without  his consent  from one employer to another.  

Therefore, in view of the aforesaid rulings the t ransfer 

of employees from NTPC -  a public sector undertaking 

to BALCO which is a pr ivate organizat ion is bad in law.”  
 

12.  We find force in the content ions raised on 

behalf of pet it ioners.  Since pet it ioners were employees 

of Kum aun University, therefore, upon bifurcat ion of 

Kum aun University into two Universit ies, pet it ioners had 

a r ight  to exercise opt ion for serving in either of the two 

successor Universit ies.  Although, the opt ion exercised by 

pet it ioners would not  be binding upon the em ployer, and 

the employer would always be at  liberty to form ulate a 

policy for allotment  of exist ing em ployees between the 

two Universit ies, however, the im pugned decision, which 

provides that  exist ing employees of Kum aun University 
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will not  have any right  to exercise opt ion, cannot  be 

sustained.  The impugned decision results in change of 

em ployer, and pet it ioners were not  given any not ice or 

opportunity of hearing;  since change of employer results 

in alterat ion in condit ions of service, therefore, 

pet it ioners were ent it led to a reasonable opportunity of 

hearing, which has not  been given to them, therefore, the 

impugned decision is violat ive of pr inciples of natural 

just ice -  thus unsustainable.   

13.  Even otherwise also, freedom of choice is 

available to every hum an-being, and the said right  is not  

lost  m erely by accept ing em ploym ent  in an organizat ion.  

As hum an-beings, pet it ioners have a r ight  to express 

their  desire regarding the em ployer, under which they 

want  to serve.  That  r ight  cannot  be taken away from 

them, although it  will not  always be possible for the 

em ployer to accede to the request  m ade by the 

em ployee, however, his request  has to be considered by 

the em ployer.  Since that  has not  been done in the 

present  case, therefore, the im pugned decision cannot  be 

approved of.  Even otherwise also, the criteria adopted by 

respondents for allot t ing teaching and non- teaching 

em ployees, to either of the two successor Universit ies, is 

without  any rat ionale.  Since pet it ioners were posted in 
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SSJ Cam pus, Alm ora by the Com petent  Authority, in view 

of administ rat ive exigencies, therefore, they cannot  be 

denied of their  r ight  to exercise opt ion for serving in 

Kum aun University, under which they were appointed, 

and had been serving throughout .   

14.  For the aforesaid reasons, the im pugned 

decisions taken by the Universit ies and the State 

Government  cannot  be sustained in the eyes of law.  

Accordingly, the im pugned decisions are set -aside;  the 

Writ  Pet it ions are allowed, and the Vice Chancellors of 

both the Universit ies are directed to form  a Joint  

Commit tee, consist ing of Regist rars and Senior Professors 

of both the Universit ies, which shall invite opt ions from  all 

teaching and non- teaching em ployees, who were serving 

in Kum aun University before creat ion of Soban Singh 

Jeena University, Alm ora.   

15.  Vice Chancellors of both the Universit ies shall 

form ulate a policy regarding allotm ent  of teaching and 

non- teaching employees to either of the two Universit ies, 

depending upon the num ber of opt ions received from  the 

em ployees for serving in a part icular University.  Both the 

Universit ies shall const itute a body, which shall consider 

the opt ions received from  teaching and non- teaching 

em ployees in the light  of the policy form ulated regarding 
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allotm ent  of em ployees, and shall pass fresh order 

regarding allotm ent  of teaching and non- teaching 

em ployees to Kum aun University, or Soban Singh Jeena 

University, Alm ora, as the case may be.  

16.  Pending applicat ion(s) , if any, also stand 

disposed of accordingly. 

 

 

 

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

MANOJ KUMAR TI W ARI , A.C.J. 
 

 
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

VI VEK BHARTI  SHARMA, J. 
 

Dt:   04 thDecember, 2024 
Rahul 
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