
 

2024:UHC:9717-DB 

 I N  THE HI GH COURT OF UTTARAKHAND  

AT NAI NI TAL 
 

HON’BLE SRI  MANOJ KUMAR TI W ARI , A.C.J.  

HON’BLE SRI  JUSTI CE PANKAJ PUROHI T  
 

1 9 TH DECEMBER, 2 0 2 4  
[  

W r i t  Pet i t ion  ( S/ B)  No . 6 7 1  OF 2 0 2 4  

 

Mohit  Kum ar & others                  …Pet it ioners   

Versus 

State of Ut tarakhand & others.    …Respondents 

With 

W r i t  Pet i t ion  ( S/ B)  No .3 6 4  o f  2 0 2 4  

W r i t  Pet i t ion  ( S/ B) No .4 4 0  o f  2 0 2 4  

W r i t  Pet i t ion  ( S/ B)  No .4 5 4  o f  2 0 2 4  

W r i t  Pet i t ion  ( S/ B)  No .4 6 0  o f  2 0 2 4  

W r i t  Pet i t ion  ( S/ B)  No .4 7 2  o f  2 0 2 4  

W r i t  Pet i t ion  ( S/ B)  No .6 2 8  o f  2 0 2 4  

W r i t  Pet i t ion  ( S/ B)  No .6 7 0  o f  2 0 2 4  
 

 

Counsel for the pet it ioners :   Mr. Abhijay Negi, Mrs. Snigdha Tiwari 

and Mr. Manoj  Kum ar, Advocates for 

the pet it ioners.  

 

Counsel for the respondents nos. 1 & 2:  Mr. P.C. Bisht , Addit ional C.S.C. for the 

      State of Ut tarakhand.  

 

Counsel for the NCTE:   Mr. Yogesh Kum ar Pacholia, Advocate 

for the N.C.T.E. 

 

JUDGMENT :  ( p er  Sr i  Man o j  Ku m ar  Tiw ar i ,  A.C.J.)  

 

  Pet it ioners were appointed as Teacher in 

different  pr ivate unaided schools, based on their  B.Ed. 

qualificat ion.  Nat ional Council for Teachers Educat ion 

(NCTE) , in exercise of powers under Sect ion 23 of Right  of 

Children to Free and Com pulsory Educat ion Act ,  2009 

(hereinafter referred to as ‘RTE Act ’) , issued a not ificat ion 

dated 23.08.2010 and, by vir tue of the said not ificat ion, 

B.Ed. qualificat ion holders were rendered ineligible for 

teaching prim ary classes (1 to 5) .  
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2.  Thus, feeling aggrieved, pet it ioners have 

approached this Court  seeking following reliefs:  

“ i. I ssue a writ , order, or direct ion in the nature of 

cert iorari to quash rule 9 of the 6 th May 2024 service rules 

am ending Rule 9 of the 2012 service rules, (Annexure No. 

6 (colly.) )  to the extent  that  the present  pet it ioners such 

as those persons holding bachelors in educat ion 

qualificat ion along with bridge course are being unfair ly 

discrim inated and excluded from  the ongoing drive to 

recruit  assistant  teachers despite the course having the 

m andate of NCTE approval as being cont rary to NCTE 

not ificat ions dated 23 rd August , 2010 (Annexure No.10)  

and 17 th October, 2017 (Annexure No.11)  as the 

pet it ioners case is not  affected by the st r iking down of the 

not ificat ion dated 28 t h June, 2018 (Annexure No.12) , as 

the present  set  of pet it ioners did not  take any advantage 

of that  not ificat ion as st ruck down by Hon’ble Apex Court  

in Devesh Sharm a’s case.     

ii.  I ssue a writ , order, or direct ion in the nature of 

m andam us to hold that  as per the sect ion 2(n)of the RTE 

Act ,2009 r/ w prevailing NCTE gazet te not ificat ion dated 

23 rd August2010 (Annexure No. 10)  and 17 t h October2017 

(Annexure No. 11)  a teacher who has once com pleted the 

m inim um qualificat ions is eligible to apply for any 

recruitm ent  of teachers in public or private inst itut ions as 

they conform  to the m inim um  eligibility cr iter ia laid down 

by NCTE and as provided for in the RTE Act ,2009. 

iii.  I ssue a writ , order, or direct ion in the nature of 

m andam us to read the am ended rules, to include the 

pet it ioners, in the ongoing recruitment  drive, pursuant  to 

the service rules as am ended on 6 th May 2024. (Annexure 

7(colly) )  

iv. I ssue a writ , order or direct ion in the nature of 

m andam us direct ing the respondent  state to grant  age 

relaxat ion to the pet it ioners who are exceeding the age 

lim itat ion, for no fault  of theirs, as earlier rounds of 

recruitm ents could not  reach a logical conclusion and 

oust ing them  due to age lim itat ion would be a wrong 

pract ice in law, also in the light  of the sim ilar age 

relaxat ion granted by the respondent  state governm ent . 

(Annexure No. 13) . 

v. I ssue writ , order or direct ion in the nature of 

m andam us comm anding the respondent  state of 

Ut tarakhand to take to its logical conclusion the earlier 

prom ulgated advert isement  of 451 posts of assistant  

teachers (Annexure No. 14) .”  

 
 

3.  With a view to protect  the em ploym ent  of 

teachers serving in pr ivate educat ional inst itut ions, who 

were not  having the qualificat ion m ent ioned in the NCTE 

not ificat ion dated 23.08.2010, Cent ral Governm ent  issued 

not ificat ion dated 17.10.2017, in exercise of powers under 

Sect ion 38 of RTE Act . The said not ificat ion provided that  
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every teacher appointed or in posit ion as on 31.03.2015, 

who does not  possess m inim um  qualificat ion necessary for 

appointm ent  as teacher, shall acquire such m inim um  

qualificat ions within a period of four years from  the date of 

com m encem ent  of Right  of Children to Free and 

Com pulsory Educat ion (Am endm ent )  Act , 2017.  The 

Cent ral Governm ent , t hereafter, issued Not ificat ion dated 

28.06.2018, which reads as under: -  

 

“NATI ONAL COUNCI L FOR TEACHER EDUCATI ON 

NOTIFI CATI ON 

New Delhi, the 28th June, 2018 

 “F. No. NCTE-Regl 012/ 16/ 2018.—I n exercise of the 

powers conferred by sub-sect ion (1)  of Sect ion 23 of 

Right  of Children to Free and Com pulsory Educat ion Act . 

2009 (35 of 2009)  and in pursuance of not ificat ion 

num ber S.O. 750(E) , dated the 31st  March, 2010 issued 

by the Departm ent  of School Educat ion and Literacy, 

Minist ry of Hum an Resource Developm ent , Government  of 

I ndia, the Nat ional Council for Teacher Educat ion (NCTE) 

hereby m akes the following further am endm ents to the 

not ificat ion num ber F.N. 61-03/  20/  2010/ NCTE/ (N&S) , 

dated the 23rd August , 2010, published in the Gazet te of 

I ndia, Ext raordinary, Part  I I I , Sect ion 4, dated the 25th 

August , 2010, hereinafter referred to as the said 

not ificat ion nam ely: —  

 (1)  I n the said not ificat ion, in para 1 in sub-para 

( i) , in clause (a)  after the words and brackets “Graduat ion 

and two year Diplom a in Elem entary Educat ion (by 

whatever nam e known) , the following shall be inserted, 

nam ely: -   

OR 

“Graduat ion with at  least  50 %  m arks and Bachelor 

of Educat ion (B.Ed.) ”  

 2. I n the said not ificat ion in para 3, for sub-para(a) , 

the following sub-para shall be subst ituted nam ely: -  “ (a)  

who has acquired the qualificat ion of Bachelor of 

Educat ion from any NCTE recognized inst itut ion shall be 

considered for appointm ent  as a teacher in classes I  to V 

provided the person so appointed as a teacher shall 

m andatorily undergo a six m onth Bridge Course in 

Elem entary Educat ion recognized by the NCTE, within two 

years of such appointm ent  as prim ary teacher” .  

 SANJAY AWASTHI , Mem ber Secy.  

[ ADVT.- I I I / 4/ Exty./ 121/ 18-19]   

Note :  The Principal Not ificat ion was published in the 

Gazet te of I ndia, Ext raordinary, Part  I I I , Sect ion 4, dated 

the 25th August , 2010 vide num ber 64-

03/ 20/ 2010/ NCTE(N&S) , dated the 23rd August , 2010 

and am ended vide num ber 61-1/ 2011/ NCTE(N&S) , dated 

the 29th July, 2011.”  
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4.  A perusal of the aforesaid not ificat ion dated 

28.06.2018 reveals that  candidates with B.Ed. qualificat ion 

from  NCTE recognised inst itut ions were m ade eligible for 

appointm ent  as teacher in Prim ary Schools, provided after  

appointm ent , such person m andatorily undergoes a six 

m onths bridge course in elem entary educat ion recognised 

by the NCTE, within two years of appointm ent  as prim ary 

teacher.  

5.  The aforesaid not ificat ion dated 28.06.2018 

issued by NCTE was st ruck down by Rajasthan High Court  

in a writ  pet it ion. Judgm ent  rendered by Rajasthan High 

Court  was upheld by Hon’ble Suprem e Court  in the case of 

Devesh Sharm a v. Union of I ndia, 2023 SCC OnLine SC 

985. Hon’ble Suprem e Court  in the said case held that  B.Ed. 

is a different  qualificat ion, which does not  equip a teacher 

to teach at  pr im ary level, and only Diplom a in Elem entary 

qualificat ion t rains a person to teach children at  pr im ary 

level and this fact  is im plicit ly recognised in the not ificat ion 

dated 28.06.2018, which requires a person, who is 

appointed as a teacher, with B.Ed. qualificat ion to 

m andatorily undergo a six m onth Bridge Course in 

Elem entary Educat ion. Paragraph nos. 62 to 65 of the said 

judgm ent  are ext racted below: -  

 

“62. We have already exam ined this aspect  in great  

detail. B.Ed. is not  a qualificat ion for teaching at  Prim ary 

level of classes, m uch less a bet ter or higher qualificat ion, 

in context  of Prim ary classes. This finding is self-evident  

in the very adm ission of NCTE which m andates that  all 

B.Ed. qualified teachers who are appointed to teach 

Prim ary level classes m ust  m andatorily undergo a 

pedagogical course for elem entary classes within two 

years of their appointm ent . 

63. I n Society for Unaided Private Schools of 

Rajasthan v. Union of I ndia (supra)  this Court  while 

upholding the validit y of the RTE Act , held that  prim ary 

educat ion, which is now a part  of fundam ental r ight  under 

Part  I I I  of the Const itut ion, has to be a m eaningful 

educat ion, and not  j ust  a form ality. When Diplom a in 

elementary educat ion (D.El.Ed.) ,  was placed as an 

essent ial qualificat ion for teachers in Prim ary school, it  

was with a purpose, and the purpose was to declare only 

such teachers as qualified who are t rained to im part  
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educat ion to children at  ‘pr im ary level’. The pedagogy for 

a child who has just  entered the school, is an im portant  

considerat ion. A child has com e to face a “ teacher” , so to 

speak, for the first  t im e in a class room . I t  is the 

beginning of a journey for the child student  and therefore 

world over great  care is taken in laying down proper 

foundat ions in these form at ive years. Well qualified and 

t rained teacher in elem entary school is an ext rem ely vital 

aspect . A teacher must  be t rained to teach students at  

“prim ary level” , and this is precisely what  the t raining of 

Diplom a in elementary educat ion (D.El.Ed.)  does;  it  t rains 

a person to teach children at  prim ary level. B.Ed. is not  a 

‘higher qualificat ion’, or a bet ter qualificat ion, as is being 

canvassed in its favour, while com paring it  with ‘Diplom a 

in elem entary educat ion’. B.Ed. is a different  qualificat ion;  

a different  t raining. Even assum ing it  is a higher 

qualificat ion, it  would st ill not  be a suitable qualificat ion 

for prim ary level of classes. Unlike Diplom a in elem entary 

educat ion (D.El.Ed.) , B.Ed. does not  equip a teacher to 

teach at  prim ary level. This fact  is im plicit ly recognised in 

the Not ificat ion as well (not ificat ion dated 28.06.2018) , 

which st ill requires a person, who is appointed as a 

teacher with B.Ed. qualificat ion to ‘m andatorily undergo a 

six-m onth Bridge Course in Elem entary Educat ion’. This 

defeats the very logic of including B.Ed. as a qualificat ion, 

as the very not ificat ion which pushes for the inclusion of 

B.Ed., also recognises its inherent  pedagogical weakness 

in its relat ion to primary classes. I t  is to cover this defect , 

that  all such candidates, m ust  undergo a m andatory six 

m onths Bridge Course in elem entary educat ion!  The irony 

here is that  all this is being done when the State of 

Rajasthan already has more than the required num ber of 

Diplom a qualified candidates available. This is besides the 

fact  that  there is present ly no such “bridge course”  

available;  at  least  there was none t ill the disposal of the 

pet it ion by the Rajasthan High Court .  

64. Under these circum stances, we are unable to 

com prehend as to what  was the pressing need to include 

B.Ed. candidates, who are adm it tedly not  fully t rained to 

take up Prim ary Classes!  Consequent ly, the decision of 

the NCTE to include B.Ed. as a qualificat ion for teachers in 

a prim ary school seem s arbit rary, unreasonable and in 

fact  has no nexus with the object  sought  to be achieved 

by the Act  i.e. Right  to Educat ion Act , which is to give to 

children not  only free and com pulsory but  also ‘quality’ 

educat ion. 

65. I n our considered opinion therefore NCTE was not  

j ust ified in including B.Ed. as a qualificat ion for 

appointm ent  to the post  of prim ary school teacher (Level-

1) , a qualificat ion it  had so far consciously kept  out  of the 

eligibility requirem ent. The Rajasthan High Court  by way 

of the I m pugned Judgm ent  had r ight ly st ruck down the 

not ificat ion dated 28.06.2018, on the following grounds: — 

“ ( i)  The im pugned not ificat ion dated 28.06.2018 is 

unlawful because: — 

(a)  it  is under the direct ion of the Cent ral 

Government , which power the Cent ral Government 

under Subsect ion (1)  of Sect ion 23 of the RTE 

Act  did not  have;  and 
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(b)  it  is not  in exercise of power of the Cent ral 

Government  under Sub-sect ion (2)  of 

Sect ion 23 of RTE Act relaxing the eligibilit y cr iter ia 

prescribed by the NCTE, nor there has been any 

exercise for ascertaining existence of the condit ions 

precedent  for exercising such power. 

( ii)  The pet it ioners have locus standi to challenge the 

not ificat ion dated 28.06.2018. Merely because an 

addit ional qualificat ion is recognized as one of the 

eligibility cr iter ia, the pet it ioners cannot  be 

prevented from  challenging it .  

( iii)  Accept ing a candidate with B.Ed. degree as 

eligible for appointm ent  and thereafter subject ing 

him  to com plete the bridge course within two years 

of appointm ent  is in the nature of relaxing the 

exist ing eligibility cr iter ia, which the Cent ral 

Government  could have done only within Sub-sect ion 

(2)  of Sect ion 23 and subject  to existence of 

circum stances necessary for exercise of such power. 

( iv)  The State Governm ent  could not  have ignored the 

not ificat ion of NCTE dated 28.06.2018 while issuing 

advert isem ent for REET. However, when we have 

declared that  this not ificat ion is illegal and are in the 

process of set t ing aside, the issue becomes one of 

academ ic value.”  

 

6.  Thus, after the j udgm ent  rendered by Hon’ble 

Suprem e Court  in the case of Devesh Sharm a (supra) , 

B.Ed. is not  sufficient  qualificat ion for appointm ent  as 

Prim ary School Teacher and com plet ing six m onths bridge 

course will not  im prove the case of a candidate having B. 

Ed. Qualificat ion. Perusal of the said judgm ent  further 

reveals that  not ificat ion issued by NCTE on 18.06.2018 was 

set  aside by Rajasthan High Court  and the judgm ent  

rendered by Rajasthan High Court  was upheld by Hon’ble 

Suprem e Court .  

7.  Learned counsel for pet it ioners relied upon the 

order dated 08.04.2024 passed by Hon’ble Suprem e Court  

in Review Pet it ions filed in the case of Devesh Sharm a 

(supra) , however, perusal of para nos. 8, 9 & 10 of the said 

order reveals that  protect ion was given only to such B.Ed. 

qualificat ion holders, who were appointed as teacher 

pursuant  to a not ice or advert isem ent  in which B.Ed. was 

st ipulated to be a valid qualificat ion and who were 

appointed without  any qualificat ion or condit ion im posed by 
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any Court  of law to the effect  that  it  will be subject  to final 

outcom e of a pending writ  pet it ion and it  was provided that  

they shall not  be disturbed on account  of the j udgm ent  

delivered on 11.08.2023, however, it  was clar ified in para 

no. 8 of t he order passed in review pet it ion that  m ere 

select ion of such candidates or their part icipat ion in the 

process will not  ent it le them  for a benefit  under the order 

passed on review pet it ion. I n para no. 9 of the order, it  was 

provided that  B.Ed. qualificat ion holders, who have already 

been appointed and whose appointm ent  has been protected 

will have to undergo bridge course so that  they are 

equipped with necessary skill to teach students of pr im ary 

classes. 

8.  Learned counsel for the pet it ioners has placed 

heavy reliance on para nos. 9 and 10 of the order dated 

08.04.2024 passed on Review Pet it ion filed in the case of 

Devesh Sharm a (supra) , however, Hon’ble Suprem e Court  

has provided for br idge course only for such candidates who 

were appointed as teacher in Governm ent  Prim ary Schools 

on the st rength of their B.Ed. qualificat ion after due 

select ion. The protect ion given by Hon’ble Suprem e Court  is 

not  available to pet it ioners, as they are aspir ing for 

appointm ent  as teacher in a Governm ent  Prim ary School 

and there is no threat  to their em ploym ent  as teacher in the 

private schools, where they are serving.  

9.  Mr. Yogesh Kum ar Pacholia, learned counsel 

appearing for NCTE, on inst ruct ions, also subm its that  the 

order passed on Review Pet it ion in the case of Devesh 

Sharm a (supra) , protects only those B.Ed. qualificat ion 

holders, who were selected and appointed prior to the date 

of judgm ent  in the case of Devesh Sharm a (supra)  i.e. 

11.08.2023. 

10.  From  the reliefs sought  by pet it ioners, in the writ  

pet it ion, it  is revealed that  pet it ioners are not  eligible for  

appointm ent  as per the recruitm ent  rules applicable to 
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teachers of Governm ent  Prim ary Schools in State of 

Ut tarakhand. 

11.  Since successful com plet ion of two years 

D.EL.Ed. course is one of the essent ial qualificat ion as per 

rules for  appointm ent  as teacher in Governm ent  Pr imary 

Schools, therefore, t he qualificat ion possessed by the 

pet it ioners cannot  be t reated as equivalent  to what  is 

required under the Rules. Hon’ble Suprem e Court  in the 

case of Devesh Sharm a (supra)  has held that  B.Ed. and 

D.El.Ed.  are different  qualificat ions which are m eant  for  

different  purpose, therefore, on the basis of B.Ed. 

qualificat ion, pet it ioners cannot  be appointed as teacher in 

a Governm ent  pr im ary school. Com plet ion of six m onths 

bridge course by the pet it ioners will not  im prove their case, 

as inherent  difference in the nature of B.Ed. and D.El.Ed. 

qualificat ion would st ill rem ain. The bridge course provided 

for in para no. 9 of the order passed on Review Pet it ion in 

the case of Devesh Sharm a (supra)  is only for the benefit  of 

such B.Ed. qualificat ion holders, who were already 

appointed prior to the judgm ent  rendered in the said case, 

while, pet it ioners are yet  to be appointed as teacher in 

Governm ent  Prim ary Schools, therefore, reliance by them  

on the observat ion m ade in para no. 9 of the order passed 

on Review Pet it ion in the case of Devesh Sharm a (supra)  is 

m isplaced.  

12.  The challenge thrown by pet it ioners to the 

recruitm ent  rules is also without  any force. Law is well 

set t led that  em ployer has an inherent  r ight  to determ ine 

the qualificat ions needed for appointm ent  to a part icular  

post , no one can insist  that  he be declared eligible based on 

qualificat ion he possesses.  

13.  Since, NCTE as regulatory body, has prescribed 

certain qualificat ions as essent ial, therefore, the State 

Governm ent  has fram ed the recruitm ent  rules for teachers 

in Governm ent  pr im ary schools in conform ity with the 
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norm s laid down by NCTE. The recruitm ent  rules fram ed by 

State under proviso to Art icle 309 of the Const itut ion are 

statutory in nature and can be challenged on lim ited 

grounds. Pet it ioners have not  been able to   m ake out  any 

case for  interference with the recruitm ent  rules. The writ  

pet it ion is thus thoroughly m isconceived, which is liable to 

be dism issed. 

14.  Accordingly, writ  pet it ion fails and is dism issed.   

  

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _             

                                    MANOJ KUMAR TI W ARI , A.C.J  
[  

 

                                

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _   

             PANKAJ PUROHI T, J. 

 

 

Dt:   19.12.2024 

Arpan 
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