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I N  THE HI GH COURT OF UTTARAKHAND  

AT NAI NI TAL 
 

HON’BLE THE ACTI NG CHI EF JUSTI CE MR. MANOJ KUMAR TI W ARI  

AND 

HON’BLE MR. VI VEK BHARTI  SHARMA, J. 

 
 

W RI T PETI TI ON ( S/ B)  No .3 1 6  o f  2 0 2 3  
 

Kiran              …Pet it ioner 
 

Versus 

 

State of Ut tarakhand and others     …Respondents 

 

 

With  

W RI T PETI TI ON ( S/ B)  No .1 7 5  o f  2 0 2 3  
 

Gopal Singh Gauniya & others          …Pet it ioners 
 

Versus 

 

State of Ut tarakhand and others         …Respondents 

 

 
Counsel for the pet it ioners 

 

 

 

Counsel for State of Ut tarakhand 

 

 

 

Counsel for Rehabilitat ion Counsel 

of I ndia. 

 

 

Counsel for respondent  no.5 

 

 

Counsel for intervener 

 

 

Counsel for CBSE 

:  Mr. Vinay Kum ar, learned counsel,  

 

 

 

Mr. K.N. Joshi, learned DAG, Mr. S.S. 

Chaudhary, learned Brief Holder,  

Ms.Puja Banga, learned Brief Holder.  

 

Mr. Saurav Adhikari, learned counsel. 

 

 

 

Mr. Yogesh Kum ar Pacholia, learned 

counsel. 

 

Mr. Dushyant  Mainali, learned counsel. 

 

 

Mr. Shashank Upadhaya, learned 

counsel. 

 

JUDGMENT :  (p er  Mr . Man o j  Ku m ar  Tiw ar i , A.C.J.)  
 

 

   Since comm on quest ion of facts and law are 

involved in these writ  pet it ions, therefore, these pet it ions 

are being heard and decided together. However, for the 

sake of brevity and convenience, facts of WPSB No.316 of 

2023 are being considered and discussed. 
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2.  By m eans of writ  pet it ion being WPSB No.316 

of 2023, pet it ioners have sought  the following reliefs: -  

“ I t  is, therefore, m ost  respect fully prayed that  this 

Hon'ble Court  m ay graciously be pleased to:  

 

( i)  I ssue a writ , order or direct ion in the nature of 

Cert iorari calling for the records and quashing 

Clause 2 (Educat ional Qualificat ion)  of the 

Execut ive Order dated 25.03.2023 issued by the 

Secretary, Elem entary Educat ion, Govt . of 

Ut tarakhand (Annexure No. 18. to the writ  pet it ion)  

to the extent  it  provides that  the candidate should 

have com pulsorily  qualified the Teacher Eligibilit y 

Test - I , however, the fact  is that  in the State of 

Ut tarakhand, the agency nom inated by the State 

for conduct ing the TET- I  Exam inat ion has not  

conducted the sam e for last  m ore than 6 years by 

including the qualificat ion of B.Ed. (Special 

Educat ion)  for  the post  of Assistant  Teacher, Govt . 

Primary School.  

 

( ii)  I ssue a writ  order or direct ion in the nature of 

Cert iorari quashing Clause 2 (Procedure for  

Select ion)  of the Execut ive Order dated 25.03.2023 

issued by the Secretary, Elem entary Educat ion, 

Govt . of Ut tarakhand (Annexure No.1.8.to the writ  

pet it ion)  to the extent  it  provides that  appointm ent  

the Assistant  Teacher, Govt . Prim ary School 

(Special Educat ion)  will be based on the m erit  of 

the Qualit y Points inasm uch the appointm ent  of 

Assistant  Teacher, Govt . Prim ary School as 

provided in Service Rules of 2012 as am ended from  

t im e to t im e is based on the m erit  of year of 

passing of t he Training Exam inat ion. 

 

( iii)  I ssue a writ , order or direct ion in the nature of 

Mandam us direct ing the respondents to hold the 

Pet it ioners as eligible for the post  of Assistant  

Teacher, Govt . Prim ary School (Special Educat ion)  

based on the educat ional and t raining qualificat ion 

of the Pet it ioners inasm uch as the Agency 

nom inated by the State Governm ent  for conduct ing 

Teacher Eligibilit y Test -1 has not  conducted 

Teacher Eligibilit y Test - I  for last  m ore than 6 years 

for the students having the qualificat ion of B.Ed. 

(Special Educat ion) . 
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( iv)  I ssue any suitable writ , order or direct ion 

which this Hon'ble Court  m ay deem  fit  and proper 

in the circum stances of the case. 

 

 

3.   The pet it ioners in the WPSB No.316 of 2023 

possess B.Ed (Special Educat ion)  qualificat ion, besides 

Bachelors Degree, but  none of them  has qualified 

Teachers Eligibilit y Test -1 ( in short  “TET-1” ) , which is 

now a necessary qualificat ion for appointment  as 

Teacher in any recognized Prim ary School.  

 

4.  According to the pet it ioners, TET-1 was never 

conducted by the agency nominated by State 

Government , for candidates having B.Ed (Special 

Educat ion)  qualificat ion, and due to this reason, 

pet it ioners did not  get  the opportunity to appear in TET-

1, therefore, on account  of lapse on the part  of State 

authorit ies, pet it ioners cannot  be m ade to suffer and 

they cannot  be held ineligible for appointment  as 

Teacher in Governm ent  Prim ary Schools. 

 

5.  I t  is further contended on behalf of the 

pet it ioners that  in the year 2017, Ut tarakhand School 

Educat ion Board, conducted TET-1 examinat ion, 

however, pet it ioners and other persons with B.Ed 

(Special Educat ion)  qualificat ion were not  perm it ted to 

appear in the exam inat ion. Therefore, insistence on TET-

1 as essent ial qualificat ion for appointment  as Prim ary 

School Teacher, according to the pet it ioners is unjust . 

 

6.    Pet it ioners have challenged execut ive 

inst ruct ions issued by Government  of Ut tarakhand on 

25.03.2023. These inst ruct ions were issued in view of 
3 

 



 

2024:UHC:8388-DB 

 

j udgment  rendered by the Hon’ble Apex Court  in the 

case of “ Raj n eesh  Ku m ar  Pan d ey  an d  o t h er s Vs. 

Un ion  o f  I n d ia  &  o t h er s”  reported in 2021 (17)  SCC 

1. The direct ions issued in the aforesaid judgment  

contained in paragraph 72, is ext racted below: -  

“72. I n view of the above, a m ult ipronged 

approach needs to be adopted by the 

concerned Authorit ies with im m ediate 

effect , inter alia, as follows:  

 

72.1. The Cent ral Governm ent  m ust  

forthwith not ify the norm s and standards 

of pupil- teacher rat io for special schools 

and also separate norm s for  special 

teachers who alone can im part  educat ion 

and t raining to CwSN in the general 

schools;  and unt il such t im e, as a stopgap 

arrangem ent  adopt  the recom m endat ions 

m ade by the State Com m issioner, NCT of 

Delhi in the case of Ms. Reshm a Parveen 

reproduced in paras 65 and 66 above;  

 

72.2. To create com m ensurate perm anent  

posts as per the j ust  rat io to be specified 

by the com petent  authorit y for the 

rehabilitat ion professionals/ special 

teachers who can cater  to the needs of 

CwSN;  

 

72.3. To init iate appointm ent  process to 

fill- in vacancies for the posts so created for  

rehabilitat ion professionals/ special 

teachers for being appointed on regular  

basis. The sam e shall be com pleted within 

six m onths from  the date of this order or  

before the com m encem ent  of academ ic 

year 2022-2023, whichever is earlier;  

 

72.4. To overcom e the shortage of 

resource persons ( rehabilitat ion 

professionals/ special t rained teachers) , the 

t raining schools/ inst itut ions m ust  take 

steps to augm ent  the num ber whilst  

ensuring that  the norm s and standards 

specified under the governing laws and 

regulat ions including that  of the Council for 

grant  of recognit ion and regist rat ion are 

fulfilled;  

4 

 



 

2024:UHC:8388-DB 

 

 

72.5. Unt il sufficient  num ber of special 

teachers becom es available for  general 

schools and special schools, the services of 

special t rained teachers can be availed as 

it inerant  teachers as per the SSS within 

the school block (cluster schools)  to 

opt im ize the resource persons and as a 

stopgap arrangem ent ;  

 

72.6. The other teachers and staff in the 

general schools be given com pulsory 

t raining and sensit ized to handle the CwSN 

in the general schools, if adm it ted;   

 

72.7. The authorit ies m ay also explore the 

possibilit y of m erging unviable special 

schools with relat ively viable special 

schools in the neighbourhood, so as to 

entail in consolidat ion of assets and 

resources for bet ter delivery to the 

requirem ents of CwSN.”  

 

 

7.  The execut ive inst ruct ions issued by 

Government  of Ut tarakhand on 25.03.2023, provides 

that  candidates who have qualified TET-1 alone were to 

be considered for appointm ent  as Assistant  Teacher 

(Special Educat ion)  in Governm ent  Prim ary Schools. 

However, B.Ed (Special Educat ion)  was recognized as 

one of the qualificat ion besides D.Ed (Special Educat ion)  

or any qualificat ion recognized by R.C.I .  for appointm ent  

as Teacher in a Government  Prim ary School.  

 

8.  Learned State Counsel, however, points out  

that  Hon’ble Apex Court  in the case of “ Dev esh  

Sh ar m a Vs. Un ion  o f  I n d ia  &  o t h er s”  reported in 

2 0 2 3  SCC On l in e SC 9 8 5 , has held that  B.Ed is not  a 

sufficient  qualificat ion for appointm ent  as Teacher in 

Prim ary Schools. 
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9.  I t  is further content ion of the State Counsel 

that  B.Ed (Special Educat ion)  was never prescribed as 

sufficient  qualificat ion for appointm ent  as Assistant  

Teacher in Governm ent  Prim ary Schools, and persons 

with B.Ed (Special Educat ion)  degree are qualified to be 

appointed in Secondary Schools if they m eet  other 

eligibilit y criterion for teaching children with special 

needs.  

 
 

10.  Learned State Counsel also refers to the 

recent  judgment  rendered by Hon’ble Apex Court  in the 

case of “ Nav in  Ku m ar  &  o t h er s Vs. Un ion  o f  I n d ia  &  

o t h er s”  reported in 2 0 2 4  SCC On l in e SC 2 3 6 0 , where 

also the earlier view was reiterated that  B.Ed is not  a 

qualificat ion sufficient  for appointm ent  as Teachers in 

Government  Prim ary School. Paragraph 12 of the 

aforesaid judgment  is ext racted below: -  

“12. I n fact , we have been shown today an 

order of NCTE dated 04.09.2023 whereby the 

judgem ent  in Devesh Sharm a (supra)  was 

com m unicated to Chief Secretaries of all State 

Governm ents for further appropriate act ion. I n 

spite of this, appointm ents were given to B.Ed. 

candidates which was illegal and has now 

r ight ly been quashed, by the Chhat t isgarh High 

Court .”  
 

11.  Learned State Counsel further submits that  in 

view of the law declared by Hon’ble Apex Court  in the 

case of “ Dev esh  Sh ar m a Vs. Un ion  o f  I n d ia  &  

o t h er s”  and reiterated in “ Nav in  Ku m ar  &  o t h er s Vs. 

Un ion  o f  I n d ia  &  o t h er s” , with B.Ed (Special 

Educat ion)  qualificat ion, pet it ioners cannot  claim  

appointment  as Prim ary School Teacher. He further 
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submits that  Nat ional Council for Teachers Educat ion ( in 

short  “NCTE” )  in exercise of its power under sect ion 23 

of Right  of Children to Free and Compulsory Educat ion 

Act , 2009 has issued not ificat ion dated 23.08.2010, 

which provides that  passing of TET is necessary for 

appointment  as Teacher in a Prim ary School. Thus, he 

submits that  since pet it ioners have not  qualified TET, 

therefore, they cannot  be considered for appointment  in 

Government  Prim ary Schools in view of the not ificat ion 

issued by NCTE dated 23.08.2010 and reiterated by 

subsequent  not ificat ion issued by NCTE on 29.07.2011. 
 

12.  Learned counsel for the pet it ioners submits 

that  since the agency, which was assigned the task of 

holding TET in State of Ut tarakhand did not  perm it  B.Ed 

(Special Educat ion)  qualificat ion holders to appear in 

TET-1, therefore, penalizing the pet it ioners and other 

sim ilarly situated candidates for lapse on the part  of 

concerned agency is not  proper, therefore, pet it ioners 

deserve to be perm it ted to part icipate in the ongoing 

select ion process. 
 

13.  Learned State Counsel per cont ra submits that  

in terms of interim  order passed by coordinate Bench on 

20.07.2023, Ut tarakhand School Educat ion Board held 

TET-1 and all candidates with B.Ed. (Special Educat ion)  

qualificat ion, including pet it ioners and interveners had 

an opportunity to part icipate. However, only few of the 

pet it ioners could qualify in TET-1 and all others were 

declared unsuccessful.  Thus, he submits that  pet it ioners 

cannot  blame the agency holding TET-1 for their  inability 

to qualify the TET-1. 
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14.  Learned State Counsel further submits that  

even the Service Rules framed in exercise of power 

under proviso to Art icle 309 of the Const itut ion of I ndia 

provide that  passing of TET is one of the essent ial 

condit ions of eligibilit y, therefore, anyone who has not  

passed T.E.T-1 is not  eligible for appointment . 
 

 

15.  Learned counsel for the pet it ioners points out  

that  the interveners also have not  qualified TET-1 and 

they also possess B.Ed (Special Educat ion)  qualificat ion, 

therefore, the interveners will sink or sail with the 

pet it ioners and they cannot  claim  any bet ter r ight  than 

the pet it ioners. We are not  going into the issue as to 

whether  pet it ioners or interveners have bet ter claim  for 

appointment .   
 

16.  We find force in the submission m ade by 

learned State Counsel that  passing of TET-1 is one of the 

essent ial condit ions of eligibility as per not ificat ion 

issued by NCTE, which was issued under Sect ion 23 of 

Right  of Children to Free and Com pulsory Educat ion Act , 

2009, therefore, anyone who has not  qualified TET-1 

cannot  be considered for appointment  in Prim ary 

Schools. Even otherwise also, in view of the judgm ent  

rendered by Hon’ble Apex Court  in the case of “ Dev esh  

Sh ar m a Vs. Un ion  o f  I n d ia  &  o t h er s”  and “ Nav in  

Ku m ar  &  o t h er s Vs. Un ion  o f  I n d ia  &  o t h er s”  

(supra)  that  there cannot  be any direct ion in favour of 

B.Ed (Special Educat ion)  qualificat ion holders, who have 

not  qualified T.E.T-1 to consider their  claim  for 

appointment  as Prim ary School Teacher in Governm ent  

Schools.  
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17.  I n view of the above, the writ  pet it ions fail and 

the same are dism issed. 

 

 

_ _ _ _ _ _ _ _ _ _ _ _ _ _  

MANOJ KUMAR TI W ARI , A.C.J. 
 

 

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

VI VEK BHARTI  SHARMA, J. 
 

Dt : 12 th November, 2024 
NR/  
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