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UHI GH COURT OF UTTARAKHAND  

UAT NAI NI TAL 
 

Cr im in al  Misce l lan eou s App l icat ion  No . 2 8 6  o f  2 0 1 5  
 

Mr. Kishor Sharm a and others   … Applicants 

Versus 

State of Ut tarakhand and another  …Respondents 

 

Advocates :  Mr. Vinod Sharm a, learned counsel for the applicants 

 Mr. K.S. Bora, learned Deputy Advocate General for the State of 

Ut tarakhand 

 Mr. R.S. Sam m al, learned counsel for respondent  No. 2 
 

 

UReserved on : 16.12.2024 

UDelivered on : 27.12.2024 

UHon ’b le Man o j  Ku m ar  Tiw ar i ,  J. 
1.  This Crim inal Miscellaneous Applicat ion under Sect ion 

482 CrPC is filed, challenging order dated 21.02.2015, 

passed by learned I st  Addit ional Sessions Judge, Udham 

Singh Nagar, in Crim inal Appeal No. 30 of 2013. By said 

judgment , applicat ion under Sect ion 391 CrPC, filed by 

com plainant  was allowed.  

 

2.  I t  t ranspires that  respondent  No. 2 lodged an FI R 

against  applicants in Police Stat ion, SI DCUL, Pant  Nagar 

on 30.07.2006 and upon invest igat ion, chargesheet  was 

filed against  applicants under Sect ions 323, 325, 504, 506 

I PC. Learned t r ial court  convicted the applicants for 

offence punishable under Sect ion 323 I PC and sentenced 

them to six m onths’ im prisonm ent  with fine of Rs. 500/ -  

each and, acquit ted them  of the charge of offences 

punishable under Sect ions 325, 504, 506 I PC vide 

judgment  and order dated 23.01.2013.  

 

3.  Dissat isfied with the punishm ent  given to the accused 

persons, respondent  No. 2 filed appeal against  t r ial court ’s 
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j udgment , which is registered as Crim inal Appeal No. 30 of 

2013 and is pending. I n the said appeal, respondent  No. 2 

m oved an applicat ion under Sect ion 391 CrPC, for 

adducing addit ional evidence which was allowed vide order 

dated 21.02.2015. Applicants are aggrieved by said order.  

 

4.  Heard learned counsel for the part ies and perused the 

record.  

 

5.  Applicants were acquit ted of the charge under Sect ion 

325 CrPC for the reason that , neither X- ray plate was 

produced to prove the nature and gravity of injuries 

sustained by respondent  No. 2 nor the radiologist  was 

examined, as witness for bringing hom e the charge of 

Sect ion 325 I .P.C.  

 

6.  I n the aforesaid appeal, com plainant  ( respondent  No. 

2) , m oved an applicat ion under Sect ion 391 CrPC stat ing 

that , X- ray plate and report  dated 31.07.2006 are 

available in the record m aintained by concerned 

governm ent  hospital,  therefore, Principal Medical 

Superintendent  of the concerned hospital m ay be directed 

to produce X- ray plate/ X- ray report  before the Court  and 

the radiologist  m ay also be sum m oned and exam ined by 

the Court .  

 

7.  The appellate Court  allowed the applicat ion for 

adducing addit ional evidence filed by respondent  No. 2, 

vide order dated 21.02.2015. Learned appellate Court  

observed that  original m edical report  and supplem entary 

m edical report  of the injured, Mr. P.P. Arora, are part  of 

record of the t r ial Court ,  however, prosecut ion failed to 

produce the X- ray report  dated 31.07.2006 in respect  of 

injured, P.P. Arora. Learned appellate Court  has observed 



 

2024:UHC:9989 

that  if exam inat ion of the radiologist  was necessary to 

br ing hom e the charge under Sect ion 325 I PC, then it  was 

the duty of the t r ial Court  to sum m on and exam ine the 

radiologist .  The appellate Court  further observed that  the 

appeal has not  been filed by the prosecut ion, but  by the 

injured him self.   

 

8.  Sect ion 391 CrPC enables appellate court  to take 

further evidence or direct  it  to be taken. For ready 

reference, Sect ion 391 CrPC is ext racted below : -   

“3 9 1 . Ap p el la t e  Cou r t  m ay  t ak e f u r t h er  ev id en ce o r  

d i r ect  i t  t o  b e t ak en  – 

(1)  I n dealing with any appeal under this Chapter, the 

Appellate court , if it  thinks addit ional evidence to be 

necessary, shall record it s reasons and m ay either 

take such evidence it self, or direct  it  to be taken by 

a Magist rate, or when the Appellate Court  is a High 

Court , by a Court  of Session or a Magist rate. 

(2)  When the addit ional evidence is taken by the Court  

of Session or the Magist rate, it  or he shall cert ify 

such evidence to the Appellate Court , and such 

Court  shall thereupon proceed to dispose of the 

appeal.  

(3)  The accused or his pleader shall have the r ight  to be 

present  when the addit ional evidence is taken.  

(4)  The taking of evidence under this sect ion shall be 

subject  to the provisions of Chapter XXI I I , as if it  

were an injury.”  

 

9.  Learned counsel for applicants submit ted that  the 

impugned order, is unsustainable as the prosecut ion had 

sufficient  opportunity to bring X-ray report / plate on record 

and also to summ on the radiologist  as witness before t r ial 

court  and if prosecut ion failed to discharge its burden 

during t r ial,  then it  cannot  be perm it ted to fill in the lacuna 

at  appellate stage. I n support  of this content ion, learned 

counsel for applicants relied upon judgm ent  rendered by 

Hon’ble Supreme Court  in the case of Ram bh au  an d  
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an o t h er  v s. St at e o f  Mah ar ash t r a reported in ( 2 0 0 1 )  4  

SCC 7 5 9 .  

 

10.  Learned counsel for applicants further submit ted that  

it  is set t led posit ion in law that  if two reasonable 

conclusions are possible based on evidence on record, then 

appellate Court  should not  disturb the finding of acquit tal 

recorded by t r ial Court ,  as held in the case of Sad h u  

Sar an  Sin g h  Vs. St at e o f  UP an d  o t h er s, reported in 

( 2 0 1 6 )  4  SCC 3 5 7 .  

 

11.  The judgm ent  rendered in the case of Sadhu Saran 

Singh (supra)  does not  support  the applicants. Appellate 

Court  has not  disturbed finding of acquit tal recorded by 

the t r ial Court  and it  has merely perm it ted addit ional 

evidence to be taken on record. Addit ional evidence can be 

accepted on record if the appellate Court  thinks such 

addit ional evidence to be necessary for deciding an appeal.  

 

12.  Per cont ra, Mr. R.S. Samm al, learned counsel for 

respondent  No. 2 relied upon judgment  rendered by 

Hon’ble Supreme Court  in the case of Ash ok  Tsh er in g  

Bh u t ia  Vs. St at e o f  Sik k im  reported in ( 2 0 1 1 )  4  SCC 

4 0 2 . He refers to para 28 and 29 of the said judgment , 

which are ext racted below: -   

“ Ad d i t ion a l  ev id en ce  

2 8 . Addit ional evidence at  the appellate stage is 

perm issible, in case of a failure of j ust ice. However, such 

power must  be exercised sparingly and only in except ional 

suitable cases where the court  is sat isfied that  direct ing 

addit ional evidence would serve the interests of just ice. I t  

would depend upon the facts and circumstances of an 

individual case as to whether such perm ission should be 

granted having due regard to the concepts of fair  play, j ust ice 

and the well-being of society. Such an applicat ion for taking 

addit ional evidence must  be decided object ively, just  to cure 

the irregular it y. 

2 9 . The pr imary object  of the provisions of Sect ion 391 

CrPC is the prevent ion of a guilty man's escape through some 
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careless or ignorant  act ion on part  of the prosecut ion before 

the court  or for vindicat ion of an innocent  person wrongfully 

accused, where the court  om it ted to record the circum stances 

essent ial to elucidat ion of t ruth. Generally, it  should be 

invoked when formal proof for the prosecut ion is necessary. 

[ Vide Rajeswar Prasad Misra v. State of W.B. [ AI R 1965 SC 

1887 :  (1965)  2 Cri LJ 817]  , Rat ilalBhanj iMithani v.  State of 

Maharasht ra [ (1971)  1 SCC 523 :  1971 SCC (Cri)  231 :  AI R 

1971 SC 1630]  , Rambhau v. State of Maharasht ra [ (2001)  4 

SCC 759 :  2001 SCC (Cri)  812 :  AI R 2001 SC 2120]  , Anil 

Sharma v. State of Jharkhand [ (2004)  5 SCC 679 :  2004 SCC 

(Cri)  1706 :  AI R 2004 SC 2294]  , ZahiraHabibulla H. 

Sheikh v.  State of Gujarat  [ (2004)  4 SCC 158 :  2004 SCC (Cri)  

999]  and Manu Sharma v. State (NCT of Delhi)  [ (2010)  6 SCC 

1 :  (2010)  2 SCC (Cri)  1385 :  AI R 2010 SC 2352]   

 

13.  Learned counsel for respondent  No. 2, further 

submit ted that  his client  had handed over all 

documents/ evidence in respect  of the injuries sustained by 

him  to the invest igat ing officer;  however, invest igat ing 

officer, for reasons best  known to him , did not  place those 

documents on record, which resulted in m iscarr iage of 

just ice as accused persons were acquit ted of the charge 

under Sect ion 325 I .P.C.  

 

14.  He further submit ted that  learned appellate Court  is 

r ight  in observing that  it  was the duty of the t r ial Court  to 

sum mon the radiologist  and other evidence available in 

Jawahar Lal Nehru Dist r ict  Hospital, Rudrapur, if that  was 

necessary to bring home the charge under Sect ion 325 

I .P.C. against  the accused persons and acquit tal of the 

accused persons for the said offence, despite availabilit y of 

cogent  evidence in a governm ent  hospital,  has resulted in 

m iscarriage of just ice. He submits that  by allowing the 

applicat ion under Sect ion 391 CrPC, learned appellate 

Court  has m erely perm it ted product ion of certain 

documents/ reports which are lying in record room  of the 

governm ent  hospital.  Thus, he submits that  no new 

evidence has been perm it ted to be brought  on record and 

whatever docum ents are available in the concerned 
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governm ent  hospital,  have been perm it ted to be placed on 

record. Thus, he submits that  learned appellate Court  has 

exercised its power under Sect ion 391 CrPC, to secure 

ends of just ice and any interference with the said order 

would result  in m iscarriage of just ice. He submits that  

accused persons cannot  get  benefit  of lapse on the part  of 

prosecut ion of not  bringing the m aterial evidence on 

record and the m istake commit ted by prosecut ion has 

r ight ly been undone by appellate Court .  

 

15.  He further submit ted that  factum of fracture suffered 

by com plainant  is proved by X- ray report  and X- ray plate 

available in a government  hospital, therefore, that  fact  can 

very well be ascertained by appellate Court  to ensure that  

a person who has com mit ted a cr im e, do not  escape due 

to som e careless or ignorant  act ion on part  of the 

prosecut ion.  

 

16.  Hon’ble Supreme Court  in the case of Br ig ad ier  

Su k h j eet  Sin gh  ( Ret i r ed )  MVC VS. St at e o f  Ut t ar  

Pr ad esh  an d  o t h er s, reported in ( 2 0 1 9 )  1 6  SCC 7 1 2  

has summ arised the legal posit ion in para 26 of the 

judgment . Relevant  ext ract  of the said judgm ent  is 

reproduced below: -   

“ 2 4 . Power to take addit ional evidence under Sect ion 

391 is, thus, with an object  to appropriately decide the 

appeal by the appellate court  to secure ends of just ice. 

The scope and ambit  of Sect ion 391 CrPC has come up 

for considerat ion before this Court  in Rajeswar Prasad 

Misra v. State of W.B. [ Rajeswar Prasad Misra v. State of 

W.B., AI R 1965 SC 1887 :  (1965)  2 Cri LJ 817]  

Hidayatullah, J., speaking for the Bench held that  a wide 

discret ion is conferred on the appellate courts and the 

addit ional evidence may be necessary for a var iety of 

reasons. He held that  addit ional evidence must  be 

necessary not  because it  would be impossible to 

pronounce judgment  but  because there would be failure 

of just ice without  it . Following was laid down in paras 8 

and 9 :  (AI R p. 1892)  
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“8. … Since a wide discret ion is conferred on appellate 

courts, the lim its of that  courts' j ur isdict ion must  

obviously be dictated by the exigency of the situat ion 

and fair play and good sense appear to be the only safe 

guides. There is, no doubt , some analogy between the 

power to order a ret r ial and the power to take 

addit ional evidence. The former is an ext reme step 

appropriately taken if addit ional evidence will not  

suffice. Both act ions subsume failure of j ust ice as a 

condit ion precedent . There the resemblance ends and it  

is hardly proper to const rue one sect ion with the aid of 

observat ions made by this Court  in the interpretat ion of 

the other sect ion. 

 

9. Addit ional evidence may be necessary for a var iety 

of reasons which it  is hardly necessary (even if was 

possible)  to list  here. We do not  propose to do what  the 

legislature has refrained from doing, namely, to cont rol 

discret ion of the appellate court  to certain stated 

circumstances. I t  may, however, be said that  addit ional 

evidence must  be necessary not  because it  would be 

impossible to pronounce judgment  but  because there 

would be failure of j ust ice without  it . The power must 

be exercised sparingly and only in suitable cases. Once 

such act ion is j ust if ied, there is no rest r ict ion on the 

kind of evidence which may be received. I t  may be 

formal or substant ial. I t  must , of course, not  be 

received in such a way as to cause prejudice to the 

accused as for example it  should not  be received as a 

disguise for a ret r ial or to change the nature of the case 

against  him . The order must  not  ordinar ily be made if 

the prosecut ion has had a fair opportunity and has not  

availed of it  unless the requirements of j ust ice dictate 

otherwise.”  

 

2 5 . This Court  again in Rambhau v. State of 

Maharasht ra [ Rambhau v.  State of Maharasht ra, (2001) 

4 SCC 759 :  2001 SCC (Cri)  812]  had noted the power 

under Sect ion 391 CrPC of the appellate court . Following 

was stated in paras 1 and 2 :  (SCC p. 761)  

 
“1. There is available a very wide discret ion in the 

mat ter of obtaining addit ional evidence in terms of 

Sect ion 391 of the Code of Crim inal Procedure. A plain 

look at  the statutory provisions (Sect ion 391)  would 

reveal the same… 

2. A word of caut ion however, ought  to be int roduced 

for guidance, to wit  :  that  this addit ional evidence 

cannot  and ought  not  to be received in such a way so 

as to cause any prejudice to the accused. I t  is not  a 

disguise for a ret r ial or to change the nature of the case 

against  the accused. This Court  in Rajeswar Prasad 

Misra v. State of W.B. [ Rajeswar Prasad Misra v. State 

of W.B., AI R 1965 SC 1887 :  (1965)  2 Cr i LJ 817]  in no 

uncertain terms observed that  the order must  not  

ordinar ily be made if the prosecut ion has had a fair 

opportunity and has not  availed of it . This Court  was 

candid enough to record however, that  it  is the concept 

of j ust ice which ought  to prevail and in the event , the 

same dictates exercise of power as conferred by the 

Code, there ought  not  to be any hesitat ion in that  

regard.”  



 

2024:UHC:9989 

2 6 . From the law laid down by this Court  as noted 

above, it  is clear that  there are no fet ters on the power 

under Sect ion 391 CrPC of the appellate court . All 

powers are conferred on the court  to secure ends of 

just ice. The ult imate object  of judicial adm inist rat ion is 

to secure ends of just ice. Court  exists for rendering 

just ice to the people. 

 

 

17.  I n a recent  judgm ent  rendered in the case of Aj i t sin h  

Ch eh u j i  Rat h od  Vs. St at e o f  Gu j ar at  an d  An o t h er , 

reported in ( 2 0 2 4 )  4  SCC 4 5 3 , Hon’ble Suprem e Court  

has held that  power to record addit ional evidence under 

Sect ion 391 CrPC can be exercised when the party m aking 

such request  was prevented from  present ing the evidence 

in the t r ial despite due diligence and that  non- recording of 

such evidence may lead to failure of just ice.  

 

18.  I n the present  case, FI R was lodged by the 

com plainant  for offences punishable under Sect ions 392, 

323, 504 and 506 I PC;  however, after invest igat ion, 

chargesheet  was filed for offences punishable under 

Sect ions 323, 325, 504 and 506 I PC. I t  is thus apparent  

that  Sect ion 392 I PC was dropped and Sect ion 325 I PC 

was added in the charge sheet , based on evidence 

collected during invest igat ion.  

 

19.  I n para 3 of t r ial Court ’s judgment , it  is m ent ioned 

that  Sect ion 325 I PC was added based on m edical report  

and statement  of witnesses. Therefore, it  was incum bent  

upon the t r ial Court  to summon X- ray report  and the 

radiologist  and exam ine them  before recording acquit tal of 

the accused persons. Since this was not  done by t r ial 

Court  which resulted in acquit tal of accused persons, 

therefore, learned appellate Court  r ight ly corrected the 

said m istake by perm it t ing the com plainant  to bring 

addit ional evidence on record.  
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20.  Thus, this Court  does not  find any reason to interfere 

with the discret ionary order passed by learned appellate 

Court . Accordingly, C482 Applicat ion fails and is dism issed. 

 
 

 

( Man o j  Ku m ar  Tiw ar i , J.)  
27.12.2024 

Mahinder/ 
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