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Reserved Judgment 

 

I N  THE HI GH COURT OF UTTARAKHAND AT NAI NI TAL 

 

JUSTI CE SHRI  MANOJ KUMAR TI W ARI  

AND 

JUSTI CE SHRI  VI VEK BHARTI  SHARMA  

4  Decem b er , 2 0 2 4  

 

Gov er n m en t  Ap p eal  No .1 9 9  o f  2 0 1 5  

        

State Of Ut tarakhand                …Appellant   

 

Ver su s  

 

Ranjeet  Prasad & Ors.      …Respondents 

 

Pr esen t : -  

Mr. K.S. Bora, learned Deputy Advocate General assisted by Mr. J.P. Kandpal, 

learned Brief Holder for the State-appellant .  

None for the respondents  

 

JUDGMENT: (per Shri Vivek Bharti Sharma, J.) 

 

  This appeal preferred by the State under 

Sect ion 378(3)  of The Code of Crim inal Procedure, 

1973 ( in short ,  Cr.P.C.) ,  is filed against  the 

judgment / order dated 27.05.2015 passed by learned 

Sessions Judge, Cham oli (Gopeshwar)  in Sessions Trial 

No.14 of 2010 “State vs. Ranjeet  Prasad & Ors.” , 

whereby the said court  acquit ted the respondents from 

the charge of offence punishable under Sect ions 302, 

201 and 120-B of The I ndian Penal Code, 1860 ( in 

short ,  IPC). 

2.  Factual m at rix of the case is that  PW1 

Jagdish Prasad gave a complaint  (Ext .Ka-1)  to Naib 
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Tehsildar, Tehsil Tharali,  Dist r ict  Cham oli stat ing therein 

that  on 01.03.2010 at  about  11: 00 a.m . Chandra 

Mohan Prasad, Dinesh Chandra, the respondent  nos.2 

and 3 cam e to his house and asked his nephew Jaiveer 

Prasad to come along with them  to celebrate Holi in 

Kasbinagar ;  that , his nephew Jaiveer Prasad went  with 

them to Kasbinagar to play Holi;  that , at  around 02: 00 

pm , he got  the inform at ion that  the respondents have 

killed his nephew and have thrown him  into Koya-

Udiyar  gorge (gadhera) ;  that , on this inform at ion he 

reached at  the spot  and saw that  his nephew Jaiveer 

was lying dead.  

3.  On the basis of this report  (Ext .Ka-1) ,  case 

cr im e no.02/ 2010 was registered at  Revenue Police 

Patwari Chowki Devrada, Tehsil Tharali,  Dist r ict  

Cham oli against  the respondents Ranjeet  Prasad, 

Chandra Mohan and Dinesh Chandra under Sect ions 

302, 201 and 120-B of I PC;  that , thereafter the 

I nvest igat ing Officer prepared the site-plan and the 

sketch of the dead body;  that , the inquest  report  was 

also prepared allegedly in presence of Jagdish Prasad, 

Jaishankar Tam ta, Govind Prasad, Pushkaranand and 

Hari Ram ;  that , thereafter the body of Jai Veer Prasad 

was sent  for post-m ortem  and the post-m ortem  report  

(Ext .Ka-4)  was prepared by the doctors who conducted 

autopsy;  that , during the course of invest igat ion, the 

seizure m em o (Ext .Ka-3)  of the st ick allegedly used in 

the m urder of the deceased was recovered.  

4.  On complet ion of invest igat ion, charge-sheet  
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(Ext .Ka-19)  was filed against  the respondents, on 

which cognizance was taken by the court  concerned. 

5.  On 28.01.2011, charges were fram ed against  

the respondents under Sect ions 302, 201 and 120-B of 

I PC to which they pleaded not  guilty and claimed to be 

t r ied.  

6.  To prove its case, the prosecut ion examined 

total 11 witnesses viz. PW1 Jagdish Prasad, 

com plainant , PW2 Ansuya Prasad, PW3 Sm t. Hima 

Devi, PW4 Pratap Ram , PW5 Dr. Pawan Divedi, Medical 

Officer, PW6 Pushkaranand, PW7 Jagdish Ram, PW8 

Dayali Ram, PW9 Govind Ram , PW10 Hari Mohan 

Khanduri and PW11 Keshwanand Joshi.  

7.  Thereafter, the statements of the 

respondents were recorded u/ s 313 of Cr.P.C.  

8.  The Trial Court ,  on perusal of evidence and 

upon hearing the part ies, acquit ted the respondents 

vide the im pugned judgment  and order dated 

27.05.2015.  Hence, this appeal by the State. 

9.  Learned State Counsel would submit  that  the 

judgment  and order passed by the t r ial court  is based 

on conjectures and surm ises and is therefore 

unsustainable in the eyes of law.  

10.  He would further submit  that  the t r ial court  

has acquit ted the respondents on the ground that  the 

PW2 Ansuiya Prasad, PW3 Sm t . Him a Devi, PW4 Pratap 

Ram , PW7 Jagdish Ram  and PW8 Dayali Ram  who were 
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the important  witness of the case did not  support  the 

prosecut ion case and they were turned host ile but  the 

court  failed to consider the fact  that  these witnesses in 

their  statem ents recorded u/ s 161 of Cr.P.C. had fully 

supported the contents of FI R and the prosecut ion 

case.  

11.  He would further submit  that  this was a case 

of direct  evidence against  the respondents for the 

offence of m urder and init ially prosecut ion case rested 

on the eye-witness account  of PW7 Jagdish Ram, who 

in his statem ent  u/ s 164 Cr.P.C. dated 07.03.2010, had 

stated that  on the day of Holi i.e. on 01.03.2010 at  

about  2: 00 pm  he was present  in the verandah of the 

house of Bachi Ram  to celebrate Holi;  that  during these 

celebrat ions the respondents started quarreling with 

the deceased Jai Veer and the respondent  Ranjeet  

Prasad hit  the deceased Jai Veer on his head thr ice 

with st ick while other respondents Dinesh and Chandra 

Mohan were holding him  and thereafter the 

respondents took the deceased to Koya Udiyar gorge;  

that , he asked them  not  to quarrel but  the respondents 

threatened him  because of which he did not  follow the 

respondents upto Koya-Udiyar gorge.  

  Learned State Counsel would further submit  

that , however, this witness when examined in the t r ial 

court  as PW7 Jagdish Ram  turned host ile. I n his 

examinat ion- in-chief, he did not  support  the case of 

prosecut ion.  

  He would submit  though the sole eye-witness 
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of this incident  had turned host ile in the t r ial court  but  

now the case of the prosecut ion is otherwise also 

proved on the basis of circum stant ial evidences, which 

is proved beyond doubt  against  the respondents. 

12.  Heard submissions of learned State Counsel 

and perused the ent ire record. 

13.  At  the very outset , it  would be apposite to 

rem ind ourselves the law on the basis of which the 

prosecut ion can nail the case against  the accused on 

the basis of circum stant ial evidence. I t  is well set t led 

law that  where the case rests squarely on 

circumstant ial evidence the inference of guilt  can be 

just ified only when all the incr im inat ing facts and 

circumstances are found to be incom pat ible with the 

innocence of the accused or the guilt  of any other 

person.  I n other words, there m ust  be a chain of 

evidence so much complete as not  to leave any 

reasonable ground for a conclusion consistent  with the 

innocence of the accused and it  m ust  be such as to 

show that  within all hum an probability the act  m ust  

have been done by the accused. 

14.  I n Sh ar ad  Bi r d h ich an d  Sar d a v . St at e o f  

Mah ar ash t r a, ( 1 9 8 4 )  4  SCC 1 1 6 ,  the Hon’ble 

Suprem e Court  laid down the five golden principles i.e. 

the panchsheel of the proof of a case based on 

circumstant ial evidence. Relevant  paragraph of this 

judgment  is quoted as under: -  

“153. A close analysis of this decision would show that  

the following condit ions m ust  be fulfilled before a case 
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against  an accused can be said to be fully established. 

(1)  The circum stances from  which the conclusion 

of guilt  is to be drawn should be fully 

established.  

I t  m ay be noted here that  this Court  indicated that  the 

circum stances concerned ‘m ust  or  should’ and not  

‘m ay be’ established. There is not  only a gram m at ical 

but  a legal dist inct ion between ‘m ay be proved’ and 

“m ust  be or should be proved”  as was held by this 

Court  in Shivaj i Sahabrao Bobade v. State of 

Maharasht ra where the following observat ions were 

m ade:   

 Certainly, it  is a pr im ary principle that  the 

accused m ust  be and not  m erely m ay be guilt y 

before a court  can convict  and the m ental 

distance between ‘m ay be’ and ‘m ust  be’ is long 

and divides vague conjectures from  sure 

conclusions.  

(2)  the facts so established should be consistent  

only with the hypothesis of the guilt  of the 

accused, that  is to say, they should not  be 

explainable on any other hypothesis except  that  

the accused is guilt y.  

(3)  the circum stances should be of a conclusive 

nature and tendency,  

(4)  they should exclude every possible 

hypothesis except  the one to be proved, and  

(5)  there m ust  be a chain of evidence so 

com plete as not  to leave any reasonable ground 

6 



 
2024:UHC:9086-DB 

for the conclusion consistent  with the innocence 

of the accused and m ust  show that  in all hum an 

probabilit y the act  m ust  have been done by the 

accused.”  

 

15.  On perusal of the record, the circum stant ial 

evidences which this Court  could ext ract  against  the 

respondents are as under:  

( i)  Th e Last  Seen  Ev iden ce 

 The FI R lodged by PW1 Jagdish Prasad, 

paternal uncle of the deceased, in which he stated 

that  it  was the day of Holi i.e. 01.03.2010 when at  

about  11: 00 am  the respondents Chandra Mohan 

and Dinesh had com e at  his house where his 

nephew i.e. the deceased was present  and these 

respondents took his nephew with them  to 

Kasbinagar  to celebrate Holi. 

( ii)  PW1 Jagdish Prasad was inform ed at  about  2 

pm  on the sam e day i.e. 01.03.2010 by 

Pushkaranand that  the respondents have killed his 

nephew Jaiveer Prasad and have thrown him  down 

the hill into a gorge. 

( iii)  When PW1 Jagdish Prasad reached at  the spot  

he saw that  all the three respondents were 

present  there and there were bloodstains on their 

clothes.  

( iv)  The seizure memo of the bloodstained 

crooked st ick of Mehal t ree (Ext .Ka-3)  recovered 
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about  10-15 m etres away from  the spot  where the 

dead body of Jaiveer Prasad was found on 

04.03.2010 at  12: 30 on the point ing of the 

witness Govind Ram .  

(v)  The statem ent  of PW7 Jagidsh Ram  recorded 

u/ s 164 Cr.P.C. before the Judicial Magist rate 

Karnaprayag on dated 07.03.2010 wherein it  was 

stated that  on the fateful day i.e. on 01.03.2010 

at  about  2: 00 pm  on the date of fest ival of Holi he 

was in the verandah of Bachi Ram  and they were 

celebrat ing Holi;  that , during celebrat ions the 

respondents started quarreling with deceased 

Jaiveer  and respondent  Ranjeet  hit  Jaiveer on his 

head thrice with a st ick and the respondents 

Dinesh and Chandra Mohan were holding Jaiveer  

at  that  t ime;  that , thereafter they took him  to 

Kuya Udiyar. 

16.  I n view of the law enunciated by the Hon’ble 

Suprem e Court  in Sh ar ad  Bi r d h ich an d  Case (supra) , 

now this Court  has to see whether the chain of these 

circumstant ial evidences, if conclusively proved, is so 

com plete that  it  could give rise to the inevitable 

conclusion that  the alleged offence of murder was 

com mit ted by the respondents. 

17.  PW1 Jagdish Prasad in his statem ent  

recorded before the Trial Court  stated that  on the 

fateful day of 01.03.2010 the respondent  Dinesh and 

Chandra Mohan cam e to his house and took the 

deceased Jai Veer Prasad to Kasbinagar for celebrat ing 
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Holi.   

  This statem ent  of PW1 Jagdish Prasad is 

diam etrically opposite to Sect ion 164 statement  of PW7 

Jagdish Ram  (Ext .Ka-5)  recorded by the Magist rate, 

wherein PW7 stated that  on the fateful day, the 

incident  took place in the verandah of the house of 

Bachi Ram where the respondents quarreled with the 

deceased Jai Veer Prasad and respondents Ranjeet  hit  

the deceased thrice on his head with st ick while other 

respondents were holding the deceased.  Though 

Jagdish Ram  had not  supported the prosecut ion case 

and had denied giving any such statement  u/ s 164 

Cr.P.C. i.e. Ext .Ka-5 but  it  is important  to note that  

Ext .Ka-5 is an admit ted docum ent  of the prosecut ion 

and contents of it  is inconsistent  with the test im ony of 

other witness i.e. PW1 Jagdish Prasad relied upon by 

the prosecut ion. Jagdish Ram  in the statem ent  u/ s 164 

Cr.P.C. had taken the name of all the three respondents 

while PW1 Jagdish Prasad in his examinat ion- in-chief 

deposed that  respondents Dinesh and Chandra Mohan 

had com e at  his house and had taken his nephew 

forcibly with them  to Kasbinagar  to celebrate Holi.  

  I n view of the above, t h e last  seen  t h eor y  

g iv en  b y  PW 1  Jagd ish  Pr asad  t h at  bef o r e t h e 

d eat h  o f  h is n ep h ew  Jaiv eer  Pr asad  t h e 

r esp on d en t s h ad  t ak en  t h e d eceased  w i t h  t h em  

f o r  ce leb r at in g  Hol i  t o  Kasb in ag ar , i s d ou b t f u l . 

Thus, it  can be safely inferred that  the first  link of 

circumstant ial evidence submit ted in argument  by the 
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state Counsel that  few hours before the incident  the 

deceased was seen last  in the com pany of the 

respondents is not  conclusively proved so as to prove 

the guilt  of the respondents. 

18.  The second circum stant ial evidence relied 

upon the State Counsel is that  Pushkaranand inform ed 

PW1 Jagdish Prasad that  his nephew has been killed by 

the respondents. However, when Pushkaranand was 

examined in the Trial Court  as PW6, he did not  state 

this fact , rather he did not  support  the prosecut ion 

story at  all.  Th er eaf t er , t h is w i t n ess w as cr oss-

ex am in ed  b y  t h e p r osecu t ion  w i t h  t h e p er m ission  

o f  t h e Cou r t  an d  in  t h e cr oss ex am in at ion  h e 

st a t ed  t h at  h e g o t  t h e in f o r m at ion  o f  t h e d eat h  o f  

Jaiv eer  a t  8 - 9  am  n ex t  d ay . Th er ef o r e, secon d  

a l leged  ci r cu m st an t ia l  ev id en ce is a lso  n o t  

con clu siv e ly  p r ov ed .  

19.  Third circum stant ial evidence relied upon by 

the State Counsel is that  when PW1 Jagdish Prasad 

reached at  the spot  where the dead body was 

recovered, he found the respondents standing there 

and their  clothes were stained in blood. 

  However, this Court  is of the considered view 

that  this circumstant ial evidence is not  conclusively 

proved from  the am ple evidence placed on record, 

which are cont radictory with each other. The inherent  

cont radict ion is that  PW10 Hari Mohan Khanduri, Naib 

Tehsildar  who had reached at  the spot  did not  depose 

that  the respondents were there at  the spot  when he 
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reached there. I f at  all the clothes of the respondents 

were stained in blood of the deceased then why no 

such clothes were seized by the I .O. is important  point  

which not  only creates doubt  about  the presence of the 

respondents at  the place of incident  but  also about  the 

ent ire prosecut ion story. Besid es, i f  t h e r esp on den t s 

w er e p r esen t  a t  t h e sp o t  w i t h  b lood  st a in ed  

clo t h es t h en  w h y  t h ey  w er e n o t  ar r est ed  at  t h e 

sp o t  im m ed iat e ly . I t  i s on ly  st a t ed  b y  PW 1 0  t h at  

t h e r esp on den t s w er e ar r est ed  on  t h e sam e d ay  

b u t  h is st a t em en t  i s si len t  ab ou t  t h e p lace o f  

ar r est . 

  Last  but  not  least , the presence of the 

respondents at  the place where the dead body was 

recovered in the presence of PW1 Jagdish Prasad and 

PW10 Hari Mohan, Naib Tehsildar  is inconsistent  with 

the guilt  of the respondents because if any person 

com mits such a heinous crim e of m urder then the 

general hum an tendency is that  first  that  he will flee 

away from  the spot  and will not  rem ain present  at  

there specially when the relat ives of the deceased and 

the law enforcing agency are also present  at  the spot . 

So, in view of this Court , either the respondents were 

not  present  at  the spot  when the dead body was 

recovered or if they were present  then, their  presence 

is inconsistent  with their  guilt .   

  Therefore, in view of the above observat ions, 

the third alleged circumstant ial evidence relied upon by 

the State Counsel that  the respondents were present  at  
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the place of recovery of dead body of Jaiveer  is not  

conclusively proved and even if it  is presumed to be 

t rue even then it  is not  consistent  with the guilt  of the 

respondents. 

20.  Fourth alleged circum stant ial evidence relied 

upon by the prosecut ion is the seizure mem o.  

  I t  w ou ld  be im p or t an t  t o  n o t e t h at  t h is 

a l leged  cr ook ed  st i ck  a l leg ed ly  st a in ed  in  b lood  

w as n o t  r ecov er ed  at  t h e in st an ce o f  e i t h er  o f  t h e 

r esp on d en t s bu t  on  t h e p o in t in g  ou t  o f  PW 9  

Gov in d  Ram  an d  i t  i s r a t h er  m or e im p or t an t  t o  

ob ser v e t h at  PW 9  Gov in d  Ram  is n on e e lse b u t  

b r o t h er  o f  PW 1  com p la in an t  Jag d ish  i .e. t h e 

p at er n al  u n cle  o f  t h e d eceased . Therefore, even if 

this fact  is presum ed to have been proved conclusively 

then the recovery of st ick at  the instance of PW9 

Govind Ram  cannot  point  to culpability of the 

respondents. 

21.  Another im portant  point  which is quite 

evident  on the face of record is that  PW10 Hari Mohan 

Naib Tehsildar  states in his test im ony that  he prepared 

the inquest  report  Ext .Ka-2 at  the spot  whereas PW1 

Jagdish Prasad in para 9 of his cross-examinat ion 

stated that  when he reached at  the spot  then people 

told him  that  his nephew is unconscious, therefore, he 

should be taken to the hospital im mediately, 

whereafter his nephew was taken to the hospital in 108 

am bulance service where they reached at  7 pm  in the 

evening but  as soon as they reached the hospital his 
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nephew died. The statement  of PW1 Jadish Prasad and 

PW10 Hari Mohan regarding inquest  report  are 

diam etrically opposite to each other which m akes the 

case of the prosecut ion m ost  im probable. 

22.  There is one another factor which is very 

relevant  to note that  when PW1 was being examined in 

presence of Malkhana Mohirror  then in response to a 

query of the Court ,  Malkhana Mohirror  and the DGC 

(Crim inal)  stated that  the st ick was not  available in the 

Malkhana.  When Malkhana Mohirror  was inquired about  

the case property then he answered after verifying the 

Malkhana register that  no case property was deposited 

in the Malkhana as it  is not  entered in the register then 

how come this st ick allegedly seized by the I .O. vide 

Ext .Ka-3 Seizure Mem o could be produced in the Court . 

23.  I n view of the above discussion, this Court  is 

of the considered view that  prosecut ion has m iserably 

failed to prove the case against  the respondents 

beyond reasonable doubt . The t r ial court ,  therefore, 

was just ified in acquit t ing the respondents. That  being 

the posit ion, present  governm ent  appeal fails. Sam e is, 

accordingly, dism issed.   

 

(Vivek Bharti Sharma, J.)       (Manoj Kumar Tiwari, A.C.J.) 
    04.12.2024                         04.12.2024    

                                                            
Rajni 
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