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“�. Whether there existed relationship of employer

and employee between the parties?OPW

�� If  issue no.�I is proved in affirmative, whether

the services of the petitioner have been terminated ille�

gally?OPW

�. Whether the petitioner is gainfully employed, if

so, its effect?OPM

�. Whether  the  reference  is  not  maintainable  in

view of the preliminary objection no.4 taken in the writ�

ten statement?OPM

�. Relief.”
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“��	
��
��	��	������� No employer, who proposes

to effect any change in the conditions of service ap�

plicable  to  any workman in respect  of  any  matter

specified in  the  Fourth Schedule,  shall  effect  such

change,

(a) without giving to the workmen likely to be af�

fected  by  such  change  a  notice  in  the  prescribed

manner of the nature of the change proposed to be

effected; or

(b) within  twenty�one  days  of  giving  such  no�

tice:Provided that no notice shall be required for ef�

fecting any such change�

��� where the change is effected in pursuance of

any [settlement or award] or

��� where the workmen likely to be affected by

the change are persons to whom the Fundamental

and Supplementary Rules, Civil Services (Classifica�

tion,  Control  and  Appeal)  Rules,  Civil  Services

(Temporary  Service)  Rules,  Revised  Leave  Rules,

Civil Service Regulations, Civilians in Defence Ser�

vices (Classification, Control and Appeal) Rules or

the Indian Railway Establishment Code or any other

rules or regulations that may be notified in this be�

half by the appropriate Government in the Official

Gazette, apply. 

xxxxxx

THE FOURTH SCHEDULE 

(See section 9A) 

CONDITIONS  OF  SERVICE  FOR  CHANGE  OF

WHICH NOTICE IS TO BE GIVEN 

�� Wages,  including  the  period  and  mode  of

payment;

�� Contribution  paid,  or  payable,  by  the  em�

ployer to any provident fund or pension fund or for

the  benefit  of  the workmen under any law for  the

time being in force; 

�� Compensatory and other allowances;

�� Hours of work and restintervals;

��	 Leave with wages and holidays;

�� Starting, alteration or discontinuance of shift

working otherwise than in accordance with standing

orders; 

�. Classification by grades;
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�� Withdrawal of any customary concession or

privilege or change inusage;

�. Introduction of new rules of discipline, or al�

teration of existing rules, except in so far as they are

provided in standing orders; 

��. Rationalisation, standardisation or improvement

of plant or technique which is likely to lead to re�

trenchment of workmen;

��� Any increases or reduction (other than casual) in

the number of persons employed or to be employed

in any occupation or process or department or shift,

1 [not occasioned by circumstances over which the

employer has no control].”
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���� To discharge the said burden, claimant has ex�

amined four witnesses and has tendered alongwith his

affidavit Ex. PW�1/A the documents as that of the de�

mand  notice  dated  21.10.2003  Ex.  PW�1/1  and  the

General Demand Notice under Section 2�K of the L.D.

Act Ex. PW�1/2. He has also placed on record the copy

of complaint as was given by him and co� workers to

Deputy  Commissioner,  Gurgaon,  on  24:10.2003  as
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Mark�A. Perusal of affidavit ex PW�1/A and all these

documents shows that the workman has deposed about

him to have  been appointed as  a Tailor with the re�

spondent no.�I with effect from 25.11.2001 and the last

draw  n  salary  being  Rs.  3400/�  per  month.  He  has

specifically  deposed that no appointment letter  never

any wage slip nor even the PF slips were given to the

workman. No doubt,  the burden qua this issue could

have been discharged if and only if the workman would

have  produced  the  relevant  documents  about  his  ap�

pointment and about the payment of his wages but Ex.

PW�1/1 and Ex. PW�1/2 which have nowhere been de�

nied by the respondent clearly shows that within the pe�

riod of not more than two years of his appointment, he

individually as well as alongwith his co�workers raised

a  complaint  against  respondent  no.�1  before  the

Labour Department alleging that the respondent no.�I

is forcing him/them to come on the pay roll of the con�

tractor. In response to the notices by the Labour Office,

respondent appeared.  They were  directed to  produce

the documents as that of  Registration Certificate and

the contractor's license but the same was not produced.

The proceedings failed before the Labour�cum�Concili�

ation Officer because the workman was asserting him

to  be  the  employee  of  respondent  no.�1  whereas  re�

spondent no.�III who appeared before Assistant Labour

Commissioner was impressing him and his co�workers

to the employee of contractor respondent no.�III.  But

despite directions, no documents about the registration

of respondent no.�II & III and about his license could

be produced before the Labour�cum�Conciliation Offi�

cer. Resultantly, the proceedings failed. These all is ap�

parent from the documents on record. Though none of

those proceedings have been exhibited but this is  an

apparent fact that none of those proceedings are denied

by the respondent. In view of the admission, the docu�

ments of Labour�cum�Conciliation Officer will be read

into evidence. Respondent's witness produced the regis�

tration certificate. A perusal of the cross�examination

of MW�1 shows his admission that as per Ex. M�2 M/s

Veer Enterprises and M/s S.B. Enterprises are the li�

censed contractor of M/s J.K.M. Overseas Pvt. Ltd. but

it is admitted that Ex. M�2 is with respect to loading,

unloading, housekeeping, horticulture and handling se�

curity only. There is no menfion in Ex. M�2 the license

of the impugned contractor to be licensed about provid�

ing workforce for the tailoring, department of respon�

dent no.�1 as well. Further, it is the admission of MW�1

that the registration certificate in favour of M/s Veer

Enterprises  is  of  01.10.2002  till  31.12.213  and  in

favour of  M/s  S.B.  Enterprises,  it  is  with  effect  from
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01.04.2003 to 31.01.2014. It is an admission that this

certificate was applied on 30.04.2003 and 14.05.2003

respectively. From the testimony of MW�1, it  is clear

that irrespective there is no documentary evidence of

the claimant/workman about his appointment  but re�

spondent's  documents prove that at the time of work�

man's appointment, respondent no �III was not the li�

censed  contractor  of  respondent  no.�I.  It  also  stand

proved that he is not licensed even till date for provide

contract labour in the tailoring department of respon�

dent  no.�I.  Resultantly,  the  onus  to  this  issue  stands

shifts upon the respondents and it was mandatory for

them to prove the authority of respondent no.�III under

which he was serving respondent no.�I even prior his

registration certificate and the license to work for re�

spondent no.�l. There is no such document on record.

The cross�examination of  MW�1 shows that  he could

not depose about the same.

��.xxx

��.xxx

��.xxx

��.xxx

��.xxx

��. No doubt, the onus of proving his termination

as  illegal  is  upon  the  workman.  The  workman  has

specifically pleaded that on 15.10.2004, he was stopped

at the factory gate from entering inside and was being

told  verbally  that  his  services  have  been  terminated.

The same is the deposition/the oral testimony. The said

deposition has been confronted by the respondent but it

is  apparent  that  nothing  could  be  extracted  as  may

favour the respondent no.�I also except denying his re�

lationship with the workman has failed to produce doc�

ument in this respect and respondent no.�III has opted

to not to contest the claim of the workman. Resultantly,

to my opinion, the oral deposition of the workman is

sufficient  to  hold  that  his  services  were  terminated

without  seeking  any  representations  from  the

claimant/workman i.e. without affording any opportu�

nity of hearing to him. The said conduct of the respon�

dent is not only violative of the principles of Industrial

Disputes Act but is also highly violative of principles of

natural  justice.  Ex.  PW�1/1  and  Ex.  PW�1/2  the  de�

mand notices of the workman as well as his co�workers

are sufficient to corroborate the same. In was incum�

bent for respondent no.�1 to bring on record as to why

and under what circumstances and how the services of
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workman were  terminated.  But  there  is  no  such  evi�

dence on record. As discussed under issue no.�1, that

there  is  no  evidence  of  abandonment  on  part  of  the

claimant/workman nor any evidence in the form of at�

tendance register which might prove the alleged unau�

thorized  absence.  Adverse  inference  is  rather  taken

against the respondent then petitioner. Issue is accord�

ingly also stands decided in favour of the workman.”

%, (����1�������
������*������)���0�������%��
��������$���
���)���2

�
�*
�
�$
��������
�*����� ���
$���
��0)�%
���
����0����1���������
�	
�&

1����������*���
���������
����� �
��������������
��,E�,4�94,E�����������
�2

�������������)
��0)������1�����	��
����
�����
��9B�4D�94,C��'*�
�����)�� ���


��
��������*���
������&��
������
�2���� 
�
����
	
��
	
��0���
�
�����$��2

�%)��������
����	��������*��
$�����,E23��*���
�'$���*�,D5E�

��� �
���
��$����
%�*����
�����
���+��,2����������0������������


���%�$�����-�.����
���
$�����,E23��*���
�'$���*�,D5E����%)�� ��
���� ����$


������)&�9494&�0����
������
�2���� 
�
����
���
���*�%
����)��
�%)������
���2

�%�$�����G������������
�%������������ 
�������
��������-�.&���
�
*��
&���02

���������������
��0�
�$
��*�$���%���$
��*����	��������*��
$�����,E23��*���


'$���*�,D5E���������
���
��%
��%��&���
������
�2���� 
�
����������
����%
����

$���
�����
��������(���&����)��*�����������%��*���
���
�
���������
������-�.�

��, A�
����
�*�$�����*����2��)�
����*���
����������)�0%
����
�

�
$�����,E23��*���
�'$���*�,D5E�����������������$���������%&�'�	�$��
&��
�2

�
�
���� ���
��
������
�2���� 
�
��&��
���0������������
�
���������
$�*�$���2

*�������������������������������
�1�����������������
��(�
�
*��
&���0���������

�
�������0%
����$�����	
�����
��%
���*���
��������-�.��F
��%�����0���������

RASHMI
2024.05.21 11:26
I attest to the accuracy and
integrity of this document



�
����
������ ��%%������0%
�
**�����*��� 
���� ���
��
$
����)���*��������&���

��
�����$����$�
�������
%
�����$�%%)����������$�
�������
 ����� ���
�%��
��

��������*���
��� 
����)�0%
����
���
$�����,E23��*���
��'$���*�,D5E�

��, (���� ����
��*��%%���
�*�$�������$��$������$
�&���
�%
 �%����	�2

�������*�8��������%�������
��'$�&�,D5E�����
%%���� ���
��
������ � �	
��0)

%
���
����0����1���������
�����$
���
�
�0�	
&������1�������
������*������)

�
�����������
�*
�
��������
��������(���&�0)����������� ���
����
&��%%���


�*��
�
�����
��*����������
����������
�:&2&=F�)(5@(55&)�

� G/������0�/��/��H

,5�4:�9495 ���� ���������
���

rashmi ��������

����� A�
��
����
���� ��
����
� H
��+�

A�
��
���
�����0%
I H
��+�

RASHMI
2024.05.21 11:26
I attest to the accuracy and
integrity of this document


