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Section 294. Obscene acts and songs.

Whoever, to the annoyance of others,

(a) does any obscene act in any public place, or

(b) sings, recites or utters any obscene song, ballad or words, in 

or near any public place,

shall be punished with imprisonment of either description for a 

term which may extend to three months, or with fine, or with both.

+
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Madhanagopal and another vs. K. Lalitha 2022(4) Cri.C.C. 119���
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“8. It is to be noted that the test of obscenity under Section 294(b) of

the I.P.C. is whether the tendency of the matter charged as obscenity isAJAY GOSWAMI
2024.08.13 16:26
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authenticity of this order/judgment
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to deprave and corrupt those whose minds are open to such immoral

influences.  The  following  passage  from  the  judgment  authored  by

Justice  K.K.  Mathew  (as  his  Lordship  then  was)  reported  in P.T.

Chacko v. Nainan (1967 KLT 799) explains as follows:

"The  only  point  argued  was  that  the  1st  accused  has  not

committed an offence punishable under Section 294(b) IPC., by

uttering the words above0mentioned. The courts below have held

that the words uttered were obscene and the utterance caused

annoyance to the public. I am not inclined to take this view. In

the Queen v. Hicklin, [L.R.] 3 Q.B. 360 at 371 Cockburn C.J.

Laid down the test of `obscenity' in these words:

".....  the  test  of  obscenity  is  this,  whether  the  tendency of  the

matter  charged  as  obscenity  is  to  deprave  and  corrupt  those

whose minds are open to such immoral influences" This test has

been  uniformly  followed  in  India.  The  Supreme  Court  has

accepted the correctness of the test in Ranjit D. Udeshi v. State

of Maharashtra, AIR 1965 SC 881. In Samuel Roth v. U.S.A.,

354 US 476 (1957),  Chief Justice Warren said that the test of

`obscenity'  is  the  "substantial  tendency to corrupt  by arousing

lustful desires". Mr. Justice Harlan observed that in order to be

`obscene' the matter must "tend to sexually impure thoughts". I

do  not  think  that  the  words  uttered  in  this  case  have  such  a

tendency.  It  may  be  that  the  words  are  defamatory  of  the

complainant, I do not think that the words are `obscene' and the

utterance would constitute an offence punishable under S. 294(b)

IPC".

9. It has to be noted that in the instance case,  the absence of words

which will involve some lascivious elements arousing sexual thoughts

or feelings or words cannot attract the offence under Section 294(b).

None of the records disclose the alleged words used by the accused. It

may not be the requirement of law to reproduce in all cases the entire

obscene words if it is lengthy, but in the instant case, there is hardly

anything on record. Mere abusive, humiliating or defamative words by

itself cannot attract an offence under Section 294(b) IPC. To prove

the  offence under  Section 294 of  IPC mere utterance of  obscence

words are not sufficient but there must be a further proof to establish

that it was to the annoyance of others, which is lacking in the case. No

one has spoken about the obscene words, they felt annoyed and in the

absence  of  legal  evidence  to  show  that  the  words  uttered  by  the

appellants  accused  annoyed  others,  it  can  not  be  said  that  the

ingredients of the offence under Section 294 (b) of IPC is made out.”
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“18. If we analyse Sections 378(1)(a) and (b), it is clear that the State

Government  cannot  direct  the  Public  Prosecutor  to  file  an  appeal

against an order of acquittal passed by a Magistrate in respect of a

cognizable  and  non0bailable  offence  because  of  the  categorical  bar

created by  Section  378(1)(b).  Such appeals,  that  is,  appeals  against

orders of acquittal passed by a Magistrate in respect of a cognizable

and non0bailable offence can only be filed in the Sessions Court at the

instance of the Public Prosecutor as directed by the District Magistrate.

Section 378(1)(b) uses the words “in any case” but leaves out orders of

acquittal passed by a Magistrate in respect of a cognizable and non0

bailable offence from the control of the State Government. Therefore, in

all  other cases where orders of  acquittal  are passed appeals can be

filed by the Public Prosecutor as directed by the State Government to

the High Court.”
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