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ANALYSIS OF THE DEPOSITION MADE BY DW-2.

23. Though the learned counsel for the appellant has argued

that the learned trial Court rather had not considered the statement of

DW-2-Jugal  Kishore,  who is  the  brother  of  the  deceased,  especially
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when his house was adjacent to the house of the deceased, and who had

supported the version set forth by accused Manish.

24. The said version becomes set forth in the examination-in-

chief  of  DW-2,  examination-in-chief  whereof  becomes  extracted

hereinafter.
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25. On anvil of the said witness making echoings (supra), in

his examination-in-chief, the counsel for the appellants argues that the
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purported etching in the mind of the accused the purported motive to

commit murder of the deceased, rather arising from the factum as to the

deceased disinheriting the accused concerned, thus becomes completely

shattered. Moreover, the learned counsel for the appellant has thereons

further planked a submission that since the accused did not flee from

the site of occurrence,  thereupon, theirs  non fleeing from the site  of

occurrence, thus is suggestive of  their  conduct  being consistent with

their  innocence.  Concomitantly  therebys,  the  counsels  for  the

appellant(s)  have  argued  that  the  verdict  of  conviction  requires  an

interference being made.

26. However,  for  the  reasons  to  be  assigned  hereinafter  the

said made submission is rudderless and is required to be rejected.

27. The  reason  for  forming  the  above  conclusion  becomes

firmly embedded in the speakings made by PW-10 Mahender, qua upon

his visiting the house of the deceased alongwith PW-9 Kamlesh and her

husband, thereupons theirs discovering that the house of the deceased

was locked. He further deposes that after breaking open the locks of the

house  of  the  deceased,  thereupons  all  (supra)  making  their  ingress

thereins.   The  un-rebutted  speakings  (supra)  occurring  in  the

testification  borne  in  the  examination-in-chief  of  the  afore  witness,

naturally convey that the accused being the son of the deceased, though

was expected to reside in his parents house, than his taking to visit the

house of DW-2, which rather he did on the ill fated night. Resultantly,

yet his purportedly taking to visit the house of his uncle, thus adjacentKAVNEET SINGH
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to the house of the deceased-parents and that too without any intimation

to DW-2, that they are intending to stay in his house, thus on the ground

that the house of the deceased-parents is locked. Therefore, the effect of

the  above  non  intimation  (supra),  by  the  accused  to  DW-2,  but  is

personificatory that the accused were actively suppressing the reason

for theirs intending to visit the house of DW-2, located in immediate

proximity to the house of the deceased.    

28. The  further  effect  thereof,  is  that,  the  mindset  of  the

accused  becoming  etched  with  a  penally  inculpable  mens  rea.

Therefore, irrespective of the fact that the accused rather not fleeing

from the site  of  occurrence,  yet  therebys,  they cannot  be said to be

personifying conduct which can be stated to be consistent with their

innocence. 

29. Furthermore,  since  DW-2,  does  not  state  that  upon  the

accused visiting his house whether they stayed with him or not, nor

when he speaks qua after the accused visiting his house, they left his

house  for  theirs  staying  elsewhere  during  night.  Consequently,  the

omission  of  speaking  (supra)  by  DW-2,  also  necessarily  begets  an

inference that as a matter of fact, the accused did not visit the house of

DW-2, rather they visited some other place after committing the murder

of  the  deceased,  especially  when  there  exists  unrebutted  evidence

testified by PW10, that the house of the deceased was locked and only

after  the  said  locks  becoming broken  open,  that  the witness  (supra)

made an ingress into the house of the deceased. Moreover, the lockingKAVNEET SINGH
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of the house of the deceased and that too without any intimation being

made to DW-2, who is the brother of the deceased and his immediate

neighbour,  about  the  reason  for  the  deceased  qua  after  theirs

purportedly locking their house, they were leaving for some destination.

Consequently, the effect of the above non intimation by the deceased to

DW-2,  who  is  evidently  their  immediate  neighbour,  when  becomes

entwined with PW-8, thus unrebuttedly testifying that he had 'last seen'

the accused to be roaming on the roof of the deceased's house, is that,

no person other than the accused, but after locking the house of the

deceased and that too after committing the crime event, thus, departing

therefroms either to the house of DW-2 or to some other place.  

30. Reiteratedly, as stated (supra), since there is no evidence

on record suggestive, that the afore witness had suo motu locked the

house of the deceased and/or that the witness (supra) had installed a

lock on the door of the house of the deceased, thus for creating a false

incriminatory evidence against the accused. Therefore too, the accused

are to be declared to, after committing the crime event locking the door

of  the  house  of  the  deceased  and  subsequently  theirs  making

disappearances therefroms. 

31. The sequel of the above conclusion, is but that, the accused

did  prima facie, hold  therebys  the  relevant  mens rea to  commit  the

crime event. 

Arguments with regard to motive of the accused.
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32. The learned counsel  for  the accused has contended with

vigor  that  since  the  purported  motive  attributed  to  the  accused  as

became  purportedly  engendered  from the  deceased  disinheriting  the

accused, rather has remained unproven, therebys, since proof of motive

is  imperative  upon  a  prosecution  case  rested  upon  circumstantial

evidence. Resultantly since the motive attributed to the accused became

unproven,  therebys  the  pivotal  incriminatory  link  in  the  chain  of

incriminatory  circumstances,  erected  by  the  prosecution  rather

completely falters.  Resultantly therebys the accused are entitled to a

verdict of acquittal. 

33. However, even the said submission is rudderless, as it  is

evident on a perusal of the evidence on record, that the accused Manish

was residing in his parents house for a period of more than two decades

and that he had not been residing elsewhere. Though prima facie, the

effect of the above unrebutted speakings existing in the examination-in-

chief of DW-2, is that, the accused was living with utmost cordiality

with his deceased parents as unless inter-se cordiality existed amongst

the accused Manish and his parents, thereupon, he would not have been

residing with his parents rather would have taken to reside elsewhere. 

34. Be that as it may, irrespective of utmost inter-se purported

cordiality existing amongst the accused Manish and his parents, yet the

same does not  therebys carry any exculpatory effect.  The reason for

making the above inference spurs from the factum that the defence in

propagating  the  exculpatory  proposal,  had  rested  the  same  on  theKAVNEET SINGH
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premise that the accused brother one Vinod, rather became disinherited,

and therebys the motive to commit the crime event became etched in

the mind of the brother of the accused one Vinod rather than in accused

Manish. Therefore, it is argued that there is weak/fragile evidence on

record suggestive qua any motive to commit the crime event inhering in

the mind of the accused Manish. Resultantly therebys, it is argued that

the  above  imperative  link  in  the  chain  of  circumstantial  evidence

becomes shattered.

35. Even  if  assumingly  that  there  was  purported  inter-se

cordiality  amongst  the  accused  besides  given  purportedly  qua  the

deceased rather disinheriting their son Vinod, therebys, the motive to

commit the crime event etching in the mind of Vinod rather than in the

mind of accused Manish. However, initially the said exculpatory plea

was required to become well founded upon cogent evidence to the said

effect becoming adduced. 

36. Though the accused Manish for proving the said fact had

applied for the requisition of the records of  HMA case filed by one

Vinod. Though through the hereinafter extracted order becoming made

on 31.03.2003, the apposite records for proving the said factum became

requisitioned  and  in  pursuance  thereof,  the  apposite  records  also

became  received  in  the  establishment  of  the  learned  trial  Judge

concerned.

“No DW is present nor had any been summoned for today.

Ld.  Counsel  for  the  accused  has  today  only,  filed  an
KAVNEET SINGH
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application for the summoning of the records of HMA case

which had been filed by Vinod Kumar, a brother of Manish

Kumar accused and which has been requisitioned by the

Hon'ble High Court in FAO No. 40 of 1999 admitted on

7.4.1999.  Ld.  Counsel  states  at  the  bar  that  as  per  his

instructions,  the  defence  plea  would  be  that  it  is  Vinod

Kumar,  a  brother  of  Manish  accused,  who  had  been

disinherited  by  the  father  of  the  accused  and  who  had

committed the impugned crime. Ld. Counsel states at the

bar that the fact of disinheritance would be evident from

the perusal of records of HMA case which (case) had been

dismissed by the court of Shri V.P. Bishnoi, against whose

orders FAO No. 40 of 1999 had been filed. Issue a letter of

request in the context for 21.4.2003.”

37. However,  the  said  record  remained  unutilized  for  the

proving the facts (supra).  If so the lack of utilization of the records

concerned,  despite  theirs  being  received  in  the  establishment  of  the

learned trial Judge concerned, is but that, the said records were unable

to  make  any  speakings  to  support  the  exculpatory  plea  (supra).

Therefore, since obviously the records for purportedly supporting the

plea (supra) became unutilized by the accused. Resultantly therebys the

abandonment of utilization of the relevant records by the accused, to

prove the exculpatory plea  (supra),  begets  the consequence,  that  the

accused  were  taking  a  flimsy  exculpatory  plea,  qua  on  account  of

disinheritance of Vinod by the deceased, thereby the said was nursing

the apposite motive, than the accused nursing a motive to commit the

crime event. 
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38. Even otherwise since PW-10 has unrebuttedly deposed that

the  accused  Manish  was  constantly  quarrelling  with  his  parents  for

conferring all the rights qua their properties vis-a-vis him. Therefores,

even if assumingly there was any purported inter-se cordiality, amongst

the accused and the deceased besides when the accused Manish has

failed to prove the exculpatory espousal raised by him, that since his

brother Vinod became disinherited by the deceased, therebys his brother

Vinod was nursing a motive to murder his deceased parents, yet in the

wake  of  the  above  unrebutted  speakings  made  by  PW-10,  in

examination-in-chief,  but  rather  results  in  the  conclusion  that  the

accused was constantly��2�������� with his parents for conferring upon

him all the rights in their property(ies). As such, the relevant motive

becomes proven. 
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40. Furthermore,  since  this  Court  has  hereinafter  assigned

credence to the respectively made incriminatory disclosure statements

by  both  the  accused,  whereafters,  the  relevant  recoveries  became

effected  at  their  respective  instances  to  the  investigating  officer
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concerned, therebys too, the above alluded to evidence, thus garners

immense corroboration therefroms. 
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