S.A.No.477 of 2000

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

DATED: 24.04.2024

CORAM:

THE HONOURABLE MR.JUSTICE S.SOUNTHAR

S.A.No.477 of 2000

Syed Meera Natchiyar ...Appellant

-Vs-

1.S.P.Naina Mohammed (died)
2.Balkeesh Beevi

3.Jannath Beevi

4.Shajahan Beevi

5.Ajmeer Haja

6.Mohammed Kasim
7.Bairosbegam

8.Sathik

9.Sithilobabegam

10.Sagarbanu ... Respondents
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S.A.No.477 of 2000
(Respondents 2 to 10 are brought on record as LRs
of the deceased sole respondent vide Court order
dated 08.02.2023 made in C.M.P(MD) No0.400 of 2023)
PRAYER: Second Appeal is filed under Section 100 of the Code of Civil
Procedure, to set aside the judgment and decree in A.S.No0.80 of 1997 on the file
of the Principal Subordinate Judge, Tirunelveli, dated 02.12.1999 reversing the

judgment and decree in O.S.No.358 of 1989 on the file of the District Munsif

Court, Valliyoor, dated 15.07.1996.

For Appellant : Mr.C.M.Mari Challiah Prabhu
for M/s.Eddy &Embboss Law Firm

For R2 to R10 : Mr.R.Ponkarthikeyan

JUDGMENT

The plaintiff in the suit is the appellant. He filed a suit for declaration of
title, injunction and also for delivery of possession in respect of a portion of suit
property after removal of the superstructure standing there on. The suit was
decreed by the trial Court and the findings of the trial Court were reversed on
appeal filed by the defendant. Aggrieved by the same, the plaintiff is before this

Court.
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2.According to the plaintiff, the suit property originally belonged to one
Segumohammed and after his death, the suit property was enjoyed by his son
Sheikmohideen. After demise of Sheikmohideen, the suit property came to be
enjoyed by his legal heir Sahulhameed and he sold the suit property to the
plaintiff under a registered sale deed dated 13.10.1988. The plaintift and his
predecessors in title has been in possession of the property for more than 100
years. It was also claimed that the plaintiff has been using the suit property as her
backyard. The defendant, without having any manner of right over the suit
property, attempted to interfere with the possession of the plaintiff. After filing of
the suit, the defendant encroached a small portion of the suit property to the
length of 25 feet east-west and 16 feet north-south and had put up a small
thatched shed. Hence, the plaintiff was constrained to file a suit for declaration of
title, permanent injunction and also for possession after removal of the thatched

structure put up in a small portion of the suit property.

3.The defendant filed a written statement admitting the ownership of
Segumohammed. However it was claimed by the defendant that he had three sons

namely Seramuthaliar, Ismail and Sahulhameed. The suit property was divided
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among them orally 20 years back. Seramuthaliar sold his share to the defendant
through an unregistered document. The other son, namely, Ismail sold his share
in favour of the defendant under a registered sale deed dated 21.11.1975. The
third son Shaulhameed sold his share in favour of defendant by a registered
document dated 30.09.1972. Thus, the defendant claimed right and possession
over the suit property for more than statutory period and sought for dismissal of

the suit filed by the plaintiff by denying her title and possession over the suit

property.

4.The trial Court, on appreciation of evidence available on record, came to
the conclusion that the survey numbers mentioned in the defendant's documents
are different from the suit survey number and hence, negatived his claim of title
over the suit property. The trial Court also found that the plaintiff established her
right and possession over the suit property and granted a decree as prayed for.
Aggrieved by the same, the defendant filed an appeal in A.S.No0.80 of 1997 on the
file of the Principal Sub Court, Tirunelveli. The first appellate Court reversed the
findings of the trial Court and allowed the appeal. Aggrieved by the same, the

plaintiff has come by way of this second appeal.
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5.At the time of admission, this Court formulated the following substantial

questions of law, by order, dated 15.03.2000:-

1) Whether the Lower Appellate Court failed to draw adverse
inference against the respondent for non-production of the sale
agreement dated 05.12.1975 claimed by the respondent?

2) Whether the Lower Appellate Court failed to note that the
survey number and boundaries in Ex.B1 and B2 differ from the suit
property? If so whether Lower Appellate Court failed to reject the
claim of the respondent based on Ex.Bl and Ex.B2?

3)Whether the Lower Appellate Court failed to note that
Ex.B4 to B15, B16 and B24 to B36 do not relate to the suit property
and that the respondent did not produce any evidence to correlate

the said documents to the suit property?

6.The learned counsel appearing for the appellant submitted that when the
survey number and boundaries mentioned in Ex.B1 and Ex.B2 defendant's
documents, differ from the suit property, the first appellate Court ought have
rejected the claim of the respondents and granted a decree in favour of the
plaintiff as prayed for. The learned counsel further submitted that the plaintiff

purchased the shares of two other brothers of Seramuthaliar, Ismail and
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Sahulhameed under Ex.A6 subsequent to the suit and therefore, he is entitled to

declaration of title based on Ex.A6 and Ex.A1.

7.1t 1s a settled law that in a suit for title, the plaintiff has to win on his own
strength and he cannot take advantage of weakness found in the case of the
defendant. In the case on hand, the plaintiff claimed that one Segumohammed
was original owner of the suit property and after his death, the suit property was
enjoyed by his only son Sheikmohideen and after his death, it was enjoyed by his
legal heir Sahulhameed and from him, the plaintiff purchased the property on
13.10.1988 under Ex.A1l. Therefore, the plaintiff has to prove his case as per the

plea raised by him in his plaint by leading cogent evidence.

8. The case of the plaintiff was resisted by the defendant by contending that
Segumohammed had three sons by name Seramuthaliar, Ismail and Sahulhameed,
and he purchased the suit property from them. Both the Courts below by taking
into consideration the title documents relied on by the defendant namely, Ex.B1
and Ex.B2, rendered a finding that survey number of the properties covered by

defendant's documents were not tallying with the suit survey number and
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therefore, the defendant failed to prove his title over the suit property. In view of
the settled legal proposition that merely because the defendant failed to establish
his title over the suit property, the plaintiff is not entitled to succeed in a suit for

declaration, he has to establish his plea on his own strength.

9.In the reply statement to the written statement filed by the defendant, the
plaintiff raised a plea that the plaintiff admitted that the original owner
Segumohammed had three sons and his first son Seramuthaliar was also known as
Seramuthaliar @ Sheikmohideen. In his reply statement, he reiterated his earlier
plea that after the death of Segumohammed, property was enjoyed by
Sheikmohideen. After his death, the plaintiff purchased the suit property from
Sahulhameed, S/o.Seramuthaliar (@ Shaikmohideen. Therefore, the plaintiff has
not raised any plea that he purchased the suit property from other two sons of the
original owner Segumohammed namely, Ismail and Sahulhameed (senior),
S/o. Segumohammed. It is the specific case of the plaintiff that he purchased the
suit property from Sahulhameed S/o. Seramuthaliar (@ Shaikmohideen. In the
plaint, he referred him as Shaikmohideen. After the defendant filed a written

statement claiming that Shaikmohideen was not the legal heir of Segumohamed
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and three other persons namely Seramuthaliar, Ismail, and Shahulhameed were
sons of Segumohammed, the plaintiff in his reply statement, claimed that
Shaikmohideen was also known as Seramuthaliar. However, a perusal of Ex.A1
sale deed would suggest that the name of plaintiff's vendor was mentioned as
Sahulhameed, S/o. Shaikmohideen. The name of the plaintiff vendor's father was
not mentioned as Seramudaliar @ Shaikmohideen. Therefore, there is no
evidence available on record to suggest that the plaintiff vendor's father
Shaikmohideen was also known as Seramudaliar. In this regard, it would be
appropriate to refer to the admission of PW.1. The relevant portion of PW.1's
evidence reads as follows:-

Cssb (BB CFgm wpHellwmi, GerOLomuilsv,
FTH6D BIOHI HUDbUl 3 ool  10HFB6OT 2 _60l(Bh.  DIPBLo6D
Gy 19m& CBBSLILISHID DTS LTSS |
@l GLidlsmmenws oG 10T WHWwHINBG  ipm  WgT
(PBIDIDS] 6THITUTHIES S BIFUID CIBIT(HSBIGNTONITH.
QL BLILemwSHSH — CBeiLISED  @PemevF  OFL  BBBBIBSHI.
6TUTEMEN DS HIN (B  BFIOIOTE — LSHSHI — @omev  GFL
CurL_L_mir.  [BTedT BAHIDIBSDHIO HeWL 2 _5BlTe) CLBBLIBG
DNUTH — SBIOG — BLlg 266N 2, 66007 LT
QUIBLDGILITAPSI @PeweV CIFL. @BbSHLH.  CFIT  (WPSHEVILITHS S

Cssb  (LpmEBBHET  elNIBy UL LLIGLWT 2 _ewi®B.  GFgw
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WpSOLTHES BCF%H (LpwBDH6T 6TaIBB LI L LI GLIULIBSSG
6lbBHMB  MBBMTTHD Qevswev.  CFgm  (wpHelwiThbh B
(LPDBDHET  6T60HBIB LI L LIGIILIT 2 ewi(h eleim  UPHS
BTVSHPIV  CIBMAUITSH.  DiedeuTay LI L LIGILIWIT 2 _60l(B  6T6orm
SIUT  IDHEIHENT  CIFTeOVS O\BIMULD. Cagm  (WpSHILITIHDS
Css (LpemBDH6o 6Teiml LI L LIGIILIT 2_60i(h 6T6vlLIG] FiflLIED6V
6TGUTLIGID  UPHBIBBHTSH  GIITUILITES DIGIITH 2_61T6YIS] 61601

OIFmT6OBICmear 6T60TEY  FifllLIGO6V.

10.A reading of above evidence would demonstrate that the plaintiff clearly
admitted that the original owner Segumohammed had three sons namely
Seramudaliar, Ismail and Sahulhameed. Therefore, the claim of plaintiff that after
the death of Segumohammed, property was enjoyed by his vendor's father
Sheikmohideen got falsified by his own testimony. The plaintiff attempted to
improve his case by saying Sheikmohideen was also known as Seramuthaliar.
However, he himself admitted that there is no evidence to suggest Sheikmohideen
and Seramuthaliar are one and the same person. Therefore, the plaintiff is unable
to link his vendor Sahulhameed with the original owner of the property
Segumohamed. Even assuming Sahulhameed, S/o.Sheikmohideen from whom
the plaintiff purchased the suit property was the grandson of original owner

Segumohammed and Sheikmohideen was also known as Seramuthaliar, the
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plaintiff will not get title over the entire property, when the Segumohammed had
two other sons, namely, Ismail and Sahulhameed. Therefore, the plaintiff is

unable to establish his right over the suit property based on Ex.A.1.

11.The learned counsel for the appellant vehemently contended that
subsequent to filing of the suit, the plaintiff purchased suit property from two
other sons of Segumohammed, namely, Ismail and Sahulhameed under Ex.A6,
dated 27.01.1990. The alleged purchase from Ismail and Sahulhameed was not at
all referred to by the plaintiff in his pleadings. In fact, he claimed
Segumohammed had only one son namely Sheikmohideen. When the relationship
of Sheikmohideen with the Segumohammed was denied by the written statement
by raising a plea that Segumohemed had three sons by name Seramuthaliar, Ismail
and Sahulhameed, the plaintiff filed a reply statement claiming his vendor's father
Sheikmohideen was also known as Seramuthaliar. However, he himself clearly
admitted that there is no document to establish that Seramuthaliar and
Sheikmohideen are one and the same person. The plaintiff is not entitled to
change his case and lead evidence as if he purchased the property from two other

sons of Segumohammed without the foundation of the plea. It is settled law that

10/14

https://lwww.mhc.tn.gov.in/judis



S.A.No.477 of 2000

no evidence is permitted without the foundation of plea. Therefore, the plaintiff
cannot change his specific plea and lead evidence in support of a new case, which
was not pleaded. The first appellate Court rightly came to the conclusion that the
plaintiff was not entitled to take a new stand and lead evidence in support of that

new stand, which was not supported by pleadings.

12.A perusal of Ex.A6 dated 27.01.1990 would suggest that an extent of
1153 sq.ft equivalent to 2.646 cent was purchased by the plaintiff subsequent to
the filing of the suit from Ismail and Sahulhameed. However, in the plaint the
suit property was described with an extent of 765 sq. ft. equivalent to 1.756 cent.
The western boundary mentioned in Ex.A6 is also not tallying with the boundary
description mentioned in the plaint schedule. In such circumstances, it is highly
doubtful whether Ex.A6 is relating to the suit property. In any event, the plaintiff
is not entitled to press into service Ex.A6 which came into existence subsequent
to the filing of the suit as we are concerned with the title of the plaintiff on the
date of filing of the suit as per his pleadings. Therefore, the conclusion reached
by the first appellate Court that the plaintiff failed to establish his title over the

suit property as per his pleadings is found to be correct and it requires no
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interference. As a necessary consequence, the plaintiff is not entitled to the other
consequential reliefs also. However, now the plaintiff has taken a new stand that
he purchased the suit property under Ex.A6 subsequent to the filing of the suit
from Ismail and Sahulhameed, S/0.Segumohammed. It is nothing but a new claim
based on different title. Therefore, it is always open to the plaintiff to file a fresh

suit based on the subsequent event now claimed by her.

13. In view of the discussion made earlier, the finding reached by the
first appellate Court that the plaintiff failed to establish his title as pleaded, is
confirmed and the plaintiff is not entitled to get a declaration merely because the
defendant failed to establish his case. The questions of law framed at the time of
admission are answered against the appellant. Accordingly, the second appeal is
dismissed. However, it is open to the appellant /plaintiff to file a fresh suit based

on the subsequent cause of action. No costs.

24.04.2024
NCC : Yes/No
Index : Yes/No
Internet : Yes/No
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To

1.The Principal Subordinate Judge,
Tirunelveli.

2. The District Munsif Court,
Valliyoor.

3.The Record Keeper,
V.R.Section,
Madurai Bench of Madras High Court,
Madurai.
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S.SOUNTHAR, J.
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