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 JUDGMENT

        The present second appeal is filed by the 1st defendant against the judgment 

and decree dated 03.06.2016 passed in A.S.No.3 of 2014 on the file of Principal 

District Court,  Tuticorin confirming the judgment and decree dated 06.02.2013 

passed in O.S.No.60 of 2008 on the file of Sub Court, Tuticorin.

2. The plaintiff in the suit is the 1st respondent herein, the 1st defendant in 

the suit is the appellant herein and the 2nd defendant is the 2nd respondent herein. 

The suit is filed for partition claiming 1/3rd share in the schedule of properties. 

3.  The brief facts are that  the suit  scheduled properties are the ancestral 

properties of the joint family consisting of father namely, Arunjunai Muthu Nadar 

and two sons, i.e., Sridharan (plaintiff) and Ramadass (1st defendant) and the 2nd 

defendant  daughter  namely,  Prema.  The  father  died  on  22.03.2002.  When  the 

father  was  alive,  the  parties  had  partitioned  the  family  agricultural  properties 

under  the  registered  partition  deed  dated  05.10.1995.  The  suit  properties 

consisting of two items were left undivided. The 2nd defendant / sister was married 

in the year 1968, hence, the 2nd defendant was not given any share in the said 

partition during the lifetime of her father. However, after the demise of the father 

on 22.03.2002, the 2nd defendant as a joint family member is entitle to equal share 
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along with her brothers. Hence, the plaintiff and the defendants are coparceners 

and are entitled to 1/3rd share in the suit properties. The plaintiff was demanding 

partition from 2007 onwards, but the defendant was evading. In respect of the suit 

properties,  disputes  arose  between the  plaintiff  and the  defendants  and  the  1st 

defendant Ramadass had filed a civil  suit  in O.S.No.25 of 2002 on the file of 

District  Munsif  Court,  Tiruchendur.  The  said  suit  was  filed  for  permanent 

injunction restraining the Sridharan from interfering in the peaceful possession 

and enjoyment of the suit property of the said Ramadass. The Trial Court has held 

that  the  suit  properties  were  joint  family  properties  of  the  father  and  the  1st 

defendant Ramadass was in possession of the suit property and hence, the Trial 

Court granted the permanent injunction on 28.02.2003 and restrained the plaintiff 

Sridharan  from forcibly  dispossessing  the  properties  from the  said  Ramadass. 

Aggrieved over the same, Sridharan had filed A.S.No.234 of 2003 and the same 

was dismissed. Further it was held that the 1st defendant Ramadass cannot claim 

suit  properties,  based  on  the  unregistered  Will,  dated  07.11.2000,  which  was 

cancelled on 10.12.2001.  Also, it was held that the settlement deed executed by 

the  father  is  in  suspicious  circumstances  and  the  father  cannot  settle  the  suit 

properties belonging to joint family properties. No appeal was preferred against 

the said judgment  and the same had attained finality. Since the suit  properties 

were not divided among the parties, the present partition suit is filed.
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4. The 1st defendant had filed written statement denying the suit property is 

joint family property and further stated it is also false to state that the partition 

deed,  dated  05.08.1995,  is  only  for  agricultural  lands  alone.  As  far  as  a  2nd 

defendant is  concerned,  she was married in the year 1968 by giving sufficient 

stridhana and also granted several & sufficient gifts and she is not entitled to any 

share in the suit property.  Further, the 2nd defendant after marriage from the year 

1968 she never demanded any partition. Hence, the present suit is filed by the 

plaintiff and the 2nd defendant to deny the rights of the 1st defendant. In O.S.No.25 

of 2002, the case of Sridharan was different. The said Sridharan had created false 

documents, had kidnapped the father inspite of the father's ill health and forcibly 

taken the properties. Hence, the 1st defendant filed the suit in O.S.No.25 of 2002. 

In the said suit, Sridharan's plea was rejected by the Courts. In both the suits and 

as well as in the appeal, the said Sridharan had lost the case. Hence, the present 

suit  is  filed  to  harass  the  1st defendant.  The  Plaintiff  Sidharan  is  residing  in 

Mumbai and he is  doing lending business and collecting huge interest  for  the 

same. Through such income, he had constructed a house in Mumbai and he is well 

off. But the 1st defendant Ramadass is struggling with the agricultural lands. The 

present suit is filed with ill motive. The suit property was not enjoyed jointly by 

the  parties.  The  suit  properties  exclusively  belonged  to  the  1st defendant 

Ramadass. Right from the father's period, the suit property was enjoyed by the 
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said Ramadass. In the year 1991, the suit property was given to the 1st defendant 

through oral partition but the plaintiff dislodged the family and interfered in the 

peaceful death of the father by indulging in illegal activities. The 1st defendant is 

in exclusive possession from the year 1991 onwards. Hence, the plaintiff cannot 

claim partition, after the demise of the father in the year 2002. Hence, he prays to 

dismiss the suit. 

5. The 2nd defendant has filed a separate written statement stating that the 

suit  for  partition  is  true and all  the parties  are  entitled to  1/3rd share.  The 2nd 

defendant has paid the Court fee applicable for her share. 

6. After considering the pleadings, evidence and deposition of the parties, 

the  suit  was  allowed.  Aggrieved  over  the  same,  the  1st defendant  Ramadass 

preferred an appeal and the same was dismissed. Aggrieved over the same, the 

present second appeal is preferred on the following substantial questions of law: 

“(i) Whether the co-sharer entitled to challenge the oral family partition  

after the oral partition given effect to by taking possession and enjoyment  

of the property allotted to a sharer?

(ii) Whether the Will dated 07.11.2000 executed by the father is executable  

when the cancellation of Will and Settlement Deed are under suspicious  

circumstances?”
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7. The plaintiff and the 1st defendant had admitted the fact that there was a 

registered  partition  deed  dated  05.10.1995  among  the  plaintiff  Sridharan,  1st 

defendant Ramadass and their father Arunjunai Muthu Nadar. It is also admitted 

that the suit property was not included in the said partition. The contention of the 

plaintiff is that the since the same is not included, the suit property ought to be 

partition  among  the  plaintiff  Sridharan,  1st defendant  Ramadass  and  the  2nd 

defendant Prema (daughter of Arunjunai Muthu Nadar), but the contention of the 

1st defendant is that the suit property was already partitioned through oral partition 

during 1991. The 1st defendant had relied on the cross examination of the plaintiff 

Sridharan in another suit in O.S.No.25 of 2002 wherein he had admitted there was 

oral partition in the year 1991 and had also stated that after the order passed in the 

Revenue Court  and some changes  were effected  in  the  partition.  The relevant 

portion is extracted hereunder: 

“gk;ghapy; Ntiy ghHj;Njd;. gk;ghapy; ghJfhty; mjpfhhpahf 

Ntiy ghHj;Njd;. mjd;gpd; nrhe;jkhf tpahghuk; nra;Njd;. njhopy; 

nra;Ak;  NghJ e\;lk;  mile;jjhy;>  CUf;F te;J nrhj;Jf;fis 

mlkhdk;  itj;Njd;.  vdJ  mk;kh  1991-y;  ,we;jhH.  vdJ 

mk;kh  ,we;j  NghJ  vdJ  kidtp  ChpypUe;J  vdf;F  Nghd; 

gz;zpdhH. vdJ kidtp mk;kd;Guj;jpy; thjpapd; tPl;bypUe;jhH. 2 

tUlfhykhf vdJ mk;khtpw;F Nfd;rH Neha; ,Ue;jJ. nrd;idapy; 

itj;J vdJ mk;khtpw;F rpfpl;ir gz;Zk; NghJ njhpa te;jJ. 

vdJ mk;khtpd; cliy Gijj;Njhk; <kf;fphpiafs; thjp jhd; vd; 

jha;f;F nra;jhH. ehd; nkhl;il Nghltpy;iy. FLk;g tof;fpd; gb 

%j;jtH jhd; nra;a Ntz;Lk;. Gijg;gJ FLk;g tof;fk; ,y;iy. 
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vq;fs; FLk;gj;jpy; cs;stHfis ahuhtJ vwpg;ghHfsh vd;why; fhrp 

ehlhiu  gk;ghapy;  itj;J  vhpj;jhHfs;.  vhpf;Fk;  Rlfhl;by; 

fy;yiwfs;  ,y;iy.  fpwp];jtHfs;  mlf;fk;  nra;thHfs;.  vd; 

jha;  ,we;j  gpwF  vdJ  cld;gpwe;j  rNfhjhp  rlq;F  nra;jhH. 

jpUkhq;fy;aj;jpw;F  jtpu  kw;witfis  mf;fhtplk;  nfhLj;Njhk;. 

jpUkhq;fy;aj;ij  thjpAk;  ehDk;  gq;F  itj;Jf;  nfhz;Nlhk;. 

ghj;jpuq;fis vdf;F ghjp thjpf;F ghjpahf gq;fpl;Lf; nfhz;Nlhk;. 

vdJ mk;kh cgNahfg;gLj;jpd Jzpfis vdJ rNfhjhp nfhz;L 

nrd;whH. mg;nghOJ tha;nkhopahf nrhj;ij gq;fpl;Lf; nfhz;Nlhk;. 

mk;kd;Guj;jpYs;s nrhj;ij thjpAk;  ehDk;  mDgtpj;Jf;  nfhs;s 

Ntz;Lk;  vd;Wk;  tPukhzpf;fj;jpYs;s  nrhj;ij  vdJ  jfg;gdhH 

mDgtpj;Jf;  nfhs;s  Ntz;Lk;  vd;Wk;  gphpj;Jf;  nfhz;Nlhk;. 

mk;kd;Guk;  FUe;jhtpis  Njhl;lj;ij  vdJ  jfg;gdhUf;F 

xJf;fg;gl;lJ.  vdJ jfg;gdhUf;Fk;  thjpf;Fk;  vdf;Fk;  gphptpid 

nra;J 3 gFjpahf nfhLj;J jdpj; jdpahf nfhLf;fg;gl;lJ.”

Even though the plaintiff had stated that based on the order passed in the revenue 

court order changes were made in the oral partition, then registered partition was 

executed, but had not stated what are the changes. However, the fact remains there 

was oral partition. The contention of the 1st defendant that the suit property was 

not mentioned in the partition since the same is the family dwelling house wherein 

the  grandfather  had  resided,  then  the  father  along  with  the  entire  family  was 

residing, now the 1st defendant along with his family is residing. It is seen that the 

suit property was not mentioned in the registered partition, which means as regard 

to the suit property there was oral partition only and in the said oral partition the 
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suit property was allotted to the father and the parties have agreed and acted upon 

the  same.  Hence,  based  on  such  oral  partition  the  father  had  executed  the 

unregistered  Will  dated  03.11.2000  and  registered  Will  dated  07.11.2000 

bequeathing the suit property to the 1st defendant Ramadass. Therefore, the first 

substantial question of law that the co-sharer cannot challenge the oral partition is 

held in favour of the 1st defendant and against the plaintiff. 

8. On perusing both the wills it is seen that the contents are more or less 

similar except for few lines. While considering the injunction suit in O.S.No.25 of 

2002, the Trial Court had elaborately considered the Will and had held that the 

suit property is ancestral property belongs to the grandfather Vayanaperumal. The 

said Vayanaperumal had purchased the suit  property vide two sale deeds dated 

21.08.1919 and patta was issued in his name and the said documents are marked 

as Ex.A.34 and 35 (sale deeds) and Ex.A.36 (patta) in O.S.No.25 of 2002. The 

said Vayanaperumal and his brother Periya Nadar had executed partitioned deed 

dated  06.05.1922,  the  suit  property  was  allotted  to  the  said  Vayanaperumal, 

thereafter he had submitted application to Tahsildar for patta change, then had 

paid property tax. Further, the father Arunjunai Muthu Nadar had paid property 

tax from 1961 onwards.  Hence it  is  evident  that  there existed building during 

Vayanaperumal period itself and parties had admitted the same is the suit property. 
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The said partition deed dated 06.05.1922 and the said application are marked as 

Ex.A37  and  Ex.A38  respectively.  Hence  the  Trial  Court  had  come  to  the 

conclusion that the building was put up by Vayanaperumal and the said building is 

in existence after the sale deed dated 21.08.1919 and prior to 1961 (in this year 

only property tax receipt was issued in the name of Arunjunai Muthu Nadar). 

9. After holding the suit property as ancestral property, the Trial Court had 

held that the father had no right to execute the will for the ancestral property. But 

it is seen that the property belongs to Vayanaperumal. The said Vayanaperumal 

had two sons  namely Arunjunai  Muthu Nadar  and Periya Nadar and they had 

executed partition deed dated 06.05.1922 marked as Ex.A37 in O.S.No.25 of 2002 

and the suit property was allotted to the Arunjunai Muthu Nadar. Hence after the 

said partition, the suit property would have lost its character as ancestral property 

and it would become Arunjunai Muthu Nadar’s individual property. But this fact 

was not dealt with by the Trial Court in O.S.No.25 of 2002. Therefore, this Court 

comes to the conclusion that the suit property had lost its character as “ancestral” 

in nature and it had become individual property in the hands of Arunjunai Muthu 

Nadar and he had every right to execute Will.

10.  Now the  question  would  be  whether  the  said  registered  Will  dated 
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07.11.2000 marked as Ex.B7 in the present suit can be relied on, when the same 

was cancelled vide cancellation deed dated 10.12.2001 marked as Ex.A13 in the 

present suit. It is seen that there were some disputes between the father and the 

two sons. On perusal of the letter written by the plaintiff Sridharan to his father, 

letters written by father to the plaintiff Sridharan and the Will executed by the 

father, which are marked as Ex.B2, Ex.B5, Ex.B6 and Ex.B7 in the present suit, it 

is  seen  that  the plaintiff  left  his  village in  the year  1973 and was residing in 

Mumbai from 1976. The father had provided capital to the plaintiff Sridharan to 

start his business, he had granted money to purchase land for putting up house, 

had  helped by providing some amount  to  put  up  his  residential  house.  In  the 

unregistered Will it is seen that the father had given house plot in Melaputhukudi 

Village to the plaintiff Sridharan and also provided monetary support to put up 

house in the said place. Since the plaintiff Sridharan was provided with house at 

Mumbai and Melaputhukudi, hence the father had thought it fit to give the present 

family residential house to the 1st defendant Ramadass and had executed the said 

Will 07.11.2000 thereby bequeathed the suit property. Thereafter, when there was 

financial crisis, the said Ramadass had intended to sell an agricultural land, which 

was purchased by the plaintiff Sridharan. And he had stated in the aforesaid letter 

that his intention is to save the family property and it should not go into the hands 

of third person. Further the father had insisted in the letter to provide monetary 
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support to him for his medical expenses and also help him to construct a temple. 

When the plaintiff Sridharan had purchased the aforesaid land, he had felt that 

further monetary support  to the father  would not  be possible, hence there was 

resistance from the plaintiff. Thereafter the plaintiff had decided to take the father 

along with him to Mumbai rather than paying money to the father, which plan was 

resisted by the 1st defendant. After elders’ advice the plaintiff was permitted to 

take the father along with him with a condition, if the father dies at Mumbai the 

body ought to be brought to the village for his final rites. 

11. Here the contention of the plaintiff is that before going to Mumbai the 

father cancelled the Will dated 07.08.2001, but the contention of the 1st defendant 

is that the plaintiff had forced the father to do so and the father was not in proper 

mental condition. In O.S.No.25 of 2002, the Trial Court had considered this issue 

whether the execution of settlement deed in favour of the plaintiff is genuine and 

had held that the said settlement deed was executed in suspicious circumstances. 

It is seen that the plaintiff had come to the village one week prior to the execution 

of settlement deed, then the father had cancelled the Will on 10.12.2001 and then 

executed  the  Settlement  Deed  on  12.12.2001  and  had  left  to  Mumbai  on 

12.12.2002 after signing the letter dated 12.12.2002 accepting to bring the body of 

the  father  in  case  if  the  father  dies.  Further  it  is  seen  that  the  letter  dated 
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08.10.2001 marked as Ex.B6, indicates that the father was not in good condition 

to write a letter. Infact the said letter was dictated by the father and written by 

someone. And the said letter is accepted by both the parties that the father had 

written the said letter. Further in the revenue court proceedings itself, it was held 

that  the  father  was  not  in  good  health  and  the  1st defendant  had  marked  the 

doctor’s certificate issued to prove the father was not maintaining good health and 

he is taking care of the father. It is under these circumstances the plaintiff had 

intended to take the father along with him to Mumbai. From this it is evident that 

the father is not in good health on 10.12.2001, 12.12.2001, while that being so, 

the father would not have intended to cancel the Will and would not have intended 

to execute settlement in favour of the plaintiff. Further the letters written by the 

father is not indicating that the 1st defendant had failed to provide food to the 

father, it only indicates a support for his medical expenses due to financial status 

of the 1st defendant. Further the plaintiff had not submitted any evidence to prove 

that the 1st defendant had failed to provide food to the father. The fact remains that 

the father was living all these years with the 1st defendant Ramadass, except for 

the  financial  crisis,  the  father  had  not  stated  any  allegation  against  the  1st 

defendant.  The 1st defendant was indebted by borrowing various loans and the 

father had insisted the plaintiff for monetary support, which the plaintiff had felt 

burdensome, hence it is his decision to take the father to Mumbai. Therefore, this 
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Court  is  of  the  considered  opinion  that  the  father  was  not  inclined  to  go  to 

Mumbai and he was not intended to cancel the Will, hence the cancellation of Will 

and execution of Settlement Deed are under suspicious circumstances. Infact in 

O.S.No.25 of 2002, the Trial Court had held that the said cancellation deed and 

the  settlement  deed  was  executed  in  suspicious  circumstances.  And  the  said 

finding had upheld by the appellate court, therefore the said finding is confirmed 

and had attained finality. Again, this Court is also confirming the cancellation of 

Will and execution of Settlement Deed are under suspicious circumstances. Then 

it ought to be held that the Will dated 07.11.2000 is intact and the same had come 

into effect on demise of father on 22.03.2002. The plaintiff and the 1st defendant 

had admitted the execution of the said Will, hence it ought to be concluded that 

the Will is executed by the father and the same is genuine and the same is proved 

as per law. Therefore, the second substantial question of law is answered that the 

Will dated 07.11.2000 is executable since the cancellation of Will and Settlement 

Deed are under suspicious circumstances and the same is answered in favour of 

the 1st defendant and against plaintiff. 

12. However, it is seen that the Trial Court in O.S.No.60 of 2008 as well as 

in O.S.No.25 of 2002 had held that the suit  property is  ancestral property and 

hence the father has no right to execute the Will and therefore both the sons and 

13/17

https://www.mhc.tn.gov.in/judis



S.A.(MD)No.283 of 2023

daughter are coparceners and they are entitled to 1/3rd share. It is pertinent to state 

that the Courts below had not held that the Will is not proved, it only held the 

father  had  no right  to  execute  the  Will  because  of  the  ancestral  nature of  the 

property. But this Court had held that the suit properties are ancestral, when it was 

in the hands of Veyanaperumal, the grandfather of the parties herein. But when the 

same  was  partitioned  between  the  sons  of  Veyanaperumal  namely  Arunjunai 

Muthu Nadar and his brother Periyanadar, then the suit properties would lose its 

character as ancestral property and would become individual property. Therefore, 

the suit property would be the individual property of Arunjunai Muthu Nadar and 

not ancestral property. Consequently, the 1st defendant would be entitled to the suit 

property through the Will dated 07.11.2000. 

13. Now the right of the 2nd defendant, the daughter of Arunjunai Muthu 

Nadar ought to be determined. This Court had upheld the Will dated 07.11.2000 

as valid. Then as per  “Vineetha Sharma -vs- Rakesh Sharma  reported in 2020 

(9) SCC 1 the daughter is not entitled to any share. The section 6 was amended 

vide the Hindu Succession (Amendment) Act 2005 with effect from 09.09.2005 

and in the amendment the daughters were considered as coparcener along with the 

sons. However, any disposition, partition or testamentary disposition prior to the 

cutoff date i.e. 20.12.2004 are saved. In the present case Will was executed on 
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07.11.2000, the father died on 22.03.2002, then the Will had come into effect from 

22.03.2002, which is prior to the cutoff date of 20.12.2004. Therefore, the Will 

dated 07.11.2000 comes under the saving clause, consequently the 2nd defendant 

daughter is not entitled to any share in the suit property. The Courts below without 

any  discussion  about  the  facts  of  the  case  and  without  any  discussion  about 

women share as per the amendment and Vineetha Sharma’s case had simply held 

since the 2nd defendant is contesting the case by paying appropriate court fees for 

her share, hence she is entitled to the share. The said reasoning is perversive and 

absurd. 

14. Both the substantial questions of law are answered in favour of the 1st 

defendant and against the plaintiff & 2nd defendant. Therefore, the second appeal 

is  allowed  and  the  Judgment  and  Decree  passed  in  A.S.No.3  of  2014  dated 

03.06.2016 on the file of the Principal District Court at Tuticorin, by confirming 

the Judgement and Decree passed in O.S.No.60 of 2008 on the file of the Sub 

Court,  Thoothukudi  dated  06.02.2013  is  set  aside.  No  costs.  Consequently, 

connected Civil Miscellaneous Petition is closed. 

05.11.2024
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TO:

1.Principal District Court,
   Tuticorin.

2. Subordinate Judge, Thoothukudi.

3.The Section Officer,
   VR Section, 
   Madurai Bench of Madras High Court, 
   Madurai.
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S.SRIMATHY, J.

         Tmg

 Judgment made in

S.A.(MD).No.283 of 2023

Dated:

05.11.2024
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