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BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

Order Reserved On Order Pronounced On
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CORAM
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--Vs--
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Plaintiff
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PRAYER: Second Appeal filed under Section 100 of the Civil Procedure Code,
against the Decree and Judgment passed in A.S.No.3 of 2014 dated 03.06.2016 on
the file of the Principal District Court at Tuticorin, by confirming the Judgement
and Decree in O.S.No.60 of 2008 on the file of the Subordinate Judge,
Thoothukudi dated 06.02.2013.
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JUDGMENT

The present second appeal is filed by the 1% defendant against the judgment
and decree dated 03.06.2016 passed in A.S.No.3 of 2014 on the file of Principal
District Court, Tuticorin confirming the judgment and decree dated 06.02.2013

passed in O.S.No.60 of 2008 on the file of Sub Court, Tuticorin.

2. The plaintiff in the suit is the 1* respondent herein, the 1* defendant in
the suit is the appellant herein and the 2™ defendant is the 2™ respondent herein.

The suit is filed for partition claiming 1/3™ share in the schedule of properties.

3. The brief facts are that the suit scheduled properties are the ancestral
properties of the joint family consisting of father namely, Arunjunai Muthu Nadar
and two sons, i.e., Sridharan (plaintiff) and Ramadass (1* defendant) and the 2™
defendant daughter namely, Prema. The father died on 22.03.2002. When the
father was alive, the parties had partitioned the family agricultural properties
under the registered partition deed dated 05.10.1995. The suit properties
consisting of two items were left undivided. The 2™ defendant / sister was married
in the year 1968, hence, the 2™ defendant was not given any share in the said
partition during the lifetime of her father. However, after the demise of the father

on 22.03.2002, the 2™ defendant as a joint family member is entitle to equal share
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along with her brothers. Hence, the plaintiff and the defendants are coparceners
and are entitled to 1/3™ share in the suit properties. The plaintiff was demanding
partition from 2007 onwards, but the defendant was evading. In respect of the suit
properties, disputes arose between the plaintiff and the defendants and the 1%
defendant Ramadass had filed a civil suit in O.S.No.25 of 2002 on the file of
District Munsif Court, Tiruchendur. The said suit was filed for permanent
injunction restraining the Sridharan from interfering in the peaceful possession
and enjoyment of the suit property of the said Ramadass. The Trial Court has held
that the suit properties were joint family properties of the father and the 1*
defendant Ramadass was in possession of the suit property and hence, the Trial
Court granted the permanent injunction on 28.02.2003 and restrained the plaintiff
Sridharan from forcibly dispossessing the properties from the said Ramadass.
Aggrieved over the same, Sridharan had filed A.S.No.234 of 2003 and the same
was dismissed. Further it was held that the 1* defendant Ramadass cannot claim
suit properties, based on the unregistered Will, dated 07.11.2000, which was
cancelled on 10.12.2001. Also, it was held that the settlement deed executed by
the father is in suspicious circumstances and the father cannot settle the suit
properties belonging to joint family properties. No appeal was preferred against
the said judgment and the same had attained finality. Since the suit properties
were not divided among the parties, the present partition suit is filed.
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4. The 1* defendant had filed written statement denying the suit property is
joint family property and further stated it is also false to state that the partition
deed, dated 05.08.1995, is only for agricultural lands alone. As far as a 2™
defendant is concerned, she was married in the year 1968 by giving sufficient
stridhana and also granted several & sufficient gifts and she is not entitled to any
share in the suit property. Further, the 2" defendant after marriage from the year
1968 she never demanded any partition. Hence, the present suit is filed by the
plaintiff and the 2" defendant to deny the rights of the 1* defendant. In O.S.No.25
of 2002, the case of Sridharan was different. The said Sridharan had created false
documents, had kidnapped the father inspite of the father's ill health and forcibly
taken the properties. Hence, the 1* defendant filed the suit in O.S.No.25 of 2002.
In the said suit, Sridharan's plea was rejected by the Courts. In both the suits and
as well as in the appeal, the said Sridharan had lost the case. Hence, the present
suit is filed to harass the 1* defendant. The Plaintiff Sidharan is residing in
Mumbai and he is doing lending business and collecting huge interest for the
same. Through such income, he had constructed a house in Mumbai and he is well
off. But the 1* defendant Ramadass is struggling with the agricultural lands. The
present suit is filed with ill motive. The suit property was not enjoyed jointly by
the parties. The suit properties exclusively belonged to the 1% defendant
Ramadass. Right from the father's period, the suit property was enjoyed by the
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said Ramadass. In the year 1991, the suit property was given to the 1* defendant
through oral partition but the plaintiff dislodged the family and interfered in the
peaceful death of the father by indulging in illegal activities. The 1* defendant is
in exclusive possession from the year 1991 onwards. Hence, the plaintiff cannot
claim partition, after the demise of the father in the year 2002. Hence, he prays to

dismiss the suit.

5. The 2" defendant has filed a separate written statement stating that the
suit for partition is true and all the parties are entitled to 1/3™ share. The 2™

defendant has paid the Court fee applicable for her share.

6. After considering the pleadings, evidence and deposition of the parties,
the suit was allowed. Aggrieved over the same, the 1% defendant Ramadass
preferred an appeal and the same was dismissed. Aggrieved over the same, the

present second appeal is preferred on the following substantial questions of law:

“(i) Whether the co-sharer entitled to challenge the oral family partition
after the oral partition given effect to by taking possession and enjoyment

of the property allotted to a sharer?

(i) Whether the Will dated 07.11.2000 executed by the father is executable
when the cancellation of Will and Settlement Deed are under suspicious

circumstances?”’
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7. The plaintiff and the 1* defendant had admitted the fact that there was a
registered partition deed dated 05.10.1995 among the plaintiff Sridharan, 1*
defendant Ramadass and their father Arunjunai Muthu Nadar. It is also admitted
that the suit property was not included in the said partition. The contention of the
plaintiff is that the since the same is not included, the suit property ought to be
partition among the plaintiff Sridharan, 1% defendant Ramadass and the 2™
defendant Prema (daughter of Arunjunai Muthu Nadar), but the contention of the
1*" defendant is that the suit property was already partitioned through oral partition
during 1991. The 1* defendant had relied on the cross examination of the plaintiff
Sridharan in another suit in O.S.No.25 of 2002 wherein he had admitted there was
oral partition in the year 1991 and had also stated that after the order passed in the
Revenue Court and some changes were effected in the partition. The relevant

portion is extracted hereunder:

“Libumuisd  Geuemev LIMTHBHeOT. LIDLITUTED LITHIBTOISL HSBTHULITS
Couemev ULMTHCH6I. DiFHetillen CFMHH0OTS ellwmuTFd CFUIBHe. OFHTLHED
QFwip Gumrgdl BOGLID DL HHHTEL, 26M[HBE 6lbH OCFTHHIHHEm6N
SILLOTEID  6meuHCHei.  el6idhl  obwom  1991-60 @WHSHTi.  eTeuG)
ST @mbsd  Burgkl  elegdl  wemevel  oaflelmbal  elendb@  Gumed
LiGooTeuolleor .  6Te0idh]  LosmENal  HIDLDGTLTHFH60 euTgHuled el 19e0lmbSHTT. 2
QUMHLBTEVIONSH  6Te0idhl lDomeB@ Coeirgt ChmTUI RmHbHH. OFeiensmuied
meUBHFH  elenidH  SbTeBEG FHH engF uswHiemid Curg OB eubHHI
oTeuIgl  SIDLOTENlel 2 L w60 LIhHSHCHTD FLoSHSIflenuissT eurgl Hreir 6160
HTUIHE OQFuIHTT. BTer GomlenL  GurTLalsvemen. @GO QIPHS6  Lig
wWHHIT Hmeil  GFUI  Couei(BD. LswSHLILGH GHBWL  QIPHBLD  @606060.
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6TBIB6T  GHBLOLSHBHE0 2_6iTeNedTHene WITTTeIEH ISILILITTS6T 6T6imTed Hrd
BTLTe®Y  ubumuied  eweubdH  6lfleHHTicen.  efld@ld  HLSTL 1960
H6VEVMMBHET  BVeMeV.  HWVHEUTHET  DILSHBD  CFUIUTTEET. 6160
ST @mbhsd LIBG eeig 2 Lelipbhs FCsrafl FLm@ CaFuisi.
SHHOTRIBOWLSAHBEG HNJ  OBBDBHMET  ABBHTALLD  CBTHHEHTID.
SH(HIOTRIBEOUISHNS — UITHUD  HIOID  LURIG — meuHHid  aeTemrGLmiD.
UTHHTRIGBN6N  6160bE UTH amdHdd urthwunsd Ukisl (s smemiGLmiD.
elenidhl Sl 2 LGWTSLILBSHSHen SHiewidenen elenidhl FCHTHI  ObTeni(H
Caepmi. SLOUTIREH aTWICWTAWTE CFTHmed LML (B OsTemrGLTLD.
SIDWTLTHHeVIeTeN  OFTHMSH UTHUID HTOID DIl HIh O Teiern
Couswir(hd  eTEIWID  NFIOTENBBHH 6N  CFTHMSH — 6l60H  HBLILIGTIT
SilalbHis  Gameen  Geuewihld  eleoimid  LIfSHIs  O@mTemtGLTID.
SILDLDSOTLYT LD GULEIRIERI CaHM L HndH 6160 Gl SHBLLGIT[HHG
RIBIBBLILLL FHI. 6160H  HBLUUMMHBEGD UTHEGWD  elendb@Glo  Llflelene

CQFwIgl 3 UGHWTE OBTHHH Helld SHelwins CeTBHBILLL ).

Even though the plaintiff had stated that based on the order passed in the revenue
court order changes were made in the oral partition, then registered partition was
executed, but had not stated what are the changes. However, the fact remains there
was oral partition. The contention of the 1* defendant that the suit property was
not mentioned in the partition since the same is the family dwelling house wherein
the grandfather had resided, then the father along with the entire family was
residing, now the 1% defendant along with his family is residing. It is seen that the
suit property was not mentioned in the registered partition, which means as regard
to the suit property there was oral partition only and in the said oral partition the
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suit property was allotted to the father and the parties have agreed and acted upon
the same. Hence, based on such oral partition the father had executed the
unregistered Will dated 03.11.2000 and registered Will dated 07.11.2000
bequeathing the suit property to the 1* defendant Ramadass. Therefore, the first
substantial question of law that the co-sharer cannot challenge the oral partition is

held in favour of the 1* defendant and against the plaintiff.

8. On perusing both the wills it is seen that the contents are more or less
similar except for few lines. While considering the injunction suit in O.S.No.25 of
2002, the Trial Court had elaborately considered the Will and had held that the
suit property is ancestral property belongs to the grandfather Vayanaperumal. The
said Vayanaperumal had purchased the suit property vide two sale deeds dated
21.08.1919 and patta was issued in his name and the said documents are marked
as Ex.A.34 and 35 (sale deeds) and Ex.A.36 (patta) in O.S.No.25 of 2002. The
said Vayanaperumal and his brother Periya Nadar had executed partitioned deed
dated 06.05.1922, the suit property was allotted to the said Vayanaperumal,
thereafter he had submitted application to Tahsildar for patta change, then had
paid property tax. Further, the father Arunjunai Muthu Nadar had paid property
tax from 1961 onwards. Hence it is evident that there existed building during
Vayanaperumal period itself and parties had admitted the same is the suit property.
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The said partition deed dated 06.05.1922 and the said application are marked as
Ex.A37 and Ex.A38 respectively. Hence the Trial Court had come to the
conclusion that the building was put up by Vayanaperumal and the said building is
in existence after the sale deed dated 21.08.1919 and prior to 1961 (in this year

only property tax receipt was issued in the name of Arunjunai Muthu Nadar).

9. After holding the suit property as ancestral property, the Trial Court had
held that the father had no right to execute the will for the ancestral property. But
it is seen that the property belongs to Vayanaperumal. The said Vayanaperumal
had two sons namely Arunjunai Muthu Nadar and Periya Nadar and they had
executed partition deed dated 06.05.1922 marked as Ex.A37 in O.S.No.25 of 2002
and the suit property was allotted to the Arunjunai Muthu Nadar. Hence after the
said partition, the suit property would have lost its character as ancestral property
and it would become Arunjunai Muthu Nadar’s individual property. But this fact
was not dealt with by the Trial Court in O.S.No.25 of 2002. Therefore, this Court
comes to the conclusion that the suit property had lost its character as “ancestral”
in nature and it had become individual property in the hands of Arunjunai Muthu

Nadar and he had every right to execute Will.

10. Now the question would be whether the said registered Will dated
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07.11.2000 marked as Ex.B7 in the present suit can be relied on, when the same
was cancelled vide cancellation deed dated 10.12.2001 marked as Ex.A13 in the
present suit. It is seen that there were some disputes between the father and the
two sons. On perusal of the letter written by the plaintiff Sridharan to his father,
letters written by father to the plaintiff Sridharan and the Will executed by the
father, which are marked as Ex.B2, Ex.B5, Ex.B6 and Ex.B7 in the present suit, it
1s seen that the plaintiff left his village in the year 1973 and was residing in
Mumbai from 1976. The father had provided capital to the plaintiff Sridharan to
start his business, he had granted money to purchase land for putting up house,
had helped by providing some amount to put up his residential house. In the
unregistered Will it is seen that the father had given house plot in Melaputhukudi
Village to the plaintiff Sridharan and also provided monetary support to put up
house in the said place. Since the plaintiff Sridharan was provided with house at
Mumbai and Melaputhukudi, hence the father had thought it fit to give the present
family residential house to the 1* defendant Ramadass and had executed the said
Will 07.11.2000 thereby bequeathed the suit property. Thereafter, when there was
financial crisis, the said Ramadass had intended to sell an agricultural land, which
was purchased by the plaintiff Sridharan. And he had stated in the aforesaid letter
that his intention is to save the family property and it should not go into the hands
of third person. Further the father had insisted in the letter to provide monetary
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support to him for his medical expenses and also help him to construct a temple.
When the plaintiff Sridharan had purchased the aforesaid land, he had felt that
further monetary support to the father would not be possible, hence there was
resistance from the plaintiff. Thereafter the plaintiff had decided to take the father
along with him to Mumbai rather than paying money to the father, which plan was
resisted by the 1% defendant. After elders’ advice the plaintiff was permitted to
take the father along with him with a condition, if the father dies at Mumbai the

body ought to be brought to the village for his final rites.

11. Here the contention of the plaintiff is that before going to Mumbai the
father cancelled the Will dated 07.08.2001, but the contention of the 1* defendant
is that the plaintiff had forced the father to do so and the father was not in proper
mental condition. In O.S.No.25 of 2002, the Trial Court had considered this issue
whether the execution of settlement deed in favour of the plaintiff is genuine and
had held that the said settlement deed was executed in suspicious circumstances.
It is seen that the plaintiff had come to the village one week prior to the execution
of settlement deed, then the father had cancelled the Will on 10.12.2001 and then
executed the Settlement Deed on 12.12.2001 and had left to Mumbai on
12.12.2002 after signing the letter dated 12.12.2002 accepting to bring the body of
the father in case if the father dies. Further it is seen that the letter dated
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08.10.2001 marked as Ex.B6, indicates that the father was not in good condition
to write a letter. Infact the said letter was dictated by the father and written by
someone. And the said letter is accepted by both the parties that the father had
written the said letter. Further in the revenue court proceedings itself, it was held
that the father was not in good health and the 1% defendant had marked the
doctor’s certificate issued to prove the father was not maintaining good health and
he is taking care of the father. It is under these circumstances the plaintiff had
intended to take the father along with him to Mumbai. From this it is evident that
the father is not in good health on 10.12.2001, 12.12.2001, while that being so,
the father would not have intended to cancel the Will and would not have intended
to execute settlement in favour of the plaintiff. Further the letters written by the
father is not indicating that the 1* defendant had failed to provide food to the
father, it only indicates a support for his medical expenses due to financial status
of the 1* defendant. Further the plaintiff had not submitted any evidence to prove
that the 1* defendant had failed to provide food to the father. The fact remains that
the father was living all these years with the 1* defendant Ramadass, except for
the financial crisis, the father had not stated any allegation against the 1%
defendant. The 1* defendant was indebted by borrowing various loans and the
father had insisted the plaintiff for monetary support, which the plaintiff had felt

burdensome, hence it is his decision to take the father to Mumbai. Therefore, this
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Court 1s of the considered opinion that the father was not inclined to go to
Mumbai and he was not intended to cancel the Will, hence the cancellation of Will
and execution of Settlement Deed are under suspicious circumstances. Infact in
0O.S.No.25 of 2002, the Trial Court had held that the said cancellation deed and
the settlement deed was executed in suspicious circumstances. And the said
finding had upheld by the appellate court, therefore the said finding is confirmed
and had attained finality. Again, this Court is also confirming the cancellation of
Will and execution of Settlement Deed are under suspicious circumstances. Then
it ought to be held that the Will dated 07.11.2000 is intact and the same had come
into effect on demise of father on 22.03.2002. The plaintiff and the 1* defendant
had admitted the execution of the said Will, hence it ought to be concluded that
the Will is executed by the father and the same is genuine and the same is proved
as per law. Therefore, the second substantial question of law is answered that the
Will dated 07.11.2000 is executable since the cancellation of Will and Settlement
Deed are under suspicious circumstances and the same is answered in favour of

the 1* defendant and against plaintiff.

12. However, it is seen that the Trial Court in O.S.No.60 of 2008 as well as
in O.S.No.25 of 2002 had held that the suit property is ancestral property and

hence the father has no right to execute the Will and therefore both the sons and
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daughter are coparceners and they are entitled to 1/3™ share. It is pertinent to state
that the Courts below had not held that the Will is not proved, it only held the
father had no right to execute the Will because of the ancestral nature of the
property. But this Court had held that the suit properties are ancestral, when it was
in the hands of Veyanaperumal, the grandfather of the parties herein. But when the
same was partitioned between the sons of Veyanaperumal namely Arunjunai
Muthu Nadar and his brother Periyanadar, then the suit properties would lose its
character as ancestral property and would become individual property. Therefore,
the suit property would be the individual property of Arunjunai Muthu Nadar and
not ancestral property. Consequently, the 1* defendant would be entitled to the suit

property through the Will dated 07.11.2000.

13. Now the right of the 2™ defendant, the daughter of Arunjunai Muthu
Nadar ought to be determined. This Court had upheld the Will dated 07.11.2000
as valid. Then as per “Vineetha Sharma -vs- Rakesh Sharma reported in 2020
(9) SCC 1 the daughter is not entitled to any share. The section 6 was amended
vide the Hindu Succession (Amendment) Act 2005 with effect from 09.09.2005
and in the amendment the daughters were considered as coparcener along with the
sons. However, any disposition, partition or testamentary disposition prior to the

cutoff date i.e. 20.12.2004 are saved. In the present case Will was executed on
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07.11.2000, the father died on 22.03.2002, then the Will had come into effect from
22.03.2002, which is prior to the cutoff date of 20.12.2004. Therefore, the Will
dated 07.11.2000 comes under the saving clause, consequently the 2™ defendant
daughter is not entitled to any share in the suit property. The Courts below without
any discussion about the facts of the case and without any discussion about
women share as per the amendment and Vineetha Sharma’s case had simply held
since the 2™ defendant is contesting the case by paying appropriate court fees for
her share, hence she is entitled to the share. The said reasoning is perversive and

absurd.

14. Both the substantial questions of law are answered in favour of the 1%
defendant and against the plaintiff & 2™ defendant. Therefore, the second appeal
is allowed and the Judgment and Decree passed in A.S.No.3 of 2014 dated
03.06.2016 on the file of the Principal District Court at Tuticorin, by confirming
the Judgement and Decree passed in O.S.No.60 of 2008 on the file of the Sub
Court, Thoothukudi dated 06.02.2013 is set aside. No costs. Consequently,

connected Civil Miscellaneous Petition is closed.

05.11.2024
Index : Yes/No
NCC : Yes/No
Tmg
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T0O:

1.Principal District Court,
Tuticorin.

2. Subordinate Judge, Thoothukudi.

3.The Section Officer,
VR Section,
Madurai Bench of Madras High Court,
Madurai.
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S.SRIMATHY, J.

Tmg

Judgment made in
S.A.(MD).No.283 of 2023

Dated:
05.11.2024



