S.A(MD)No.1459 of 2001E|

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

Reserved on : 02.12.2024

Pronounced on : 18.12.2024
CORAM:
THE HONOURABLE MR.JUSTICE V.SIVAGNANAM

S.A(MD)No.1459 of 2004
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3.John Kennedy
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S.A(MD)No.1459 of 2001E|

PRAYER: Second Appeal filed under Section 100 of the Civil Procedure
Code, to set aside the judgment and decree dated 03.12.2003 made in
A.S.No.104 of 2002 on the file of Principal Sub Court, Tenkasi reversing
the judgment and decree dated 22.11.2002 made in O.S.No.70 of 1998 on
the file of the District Munsif Court, Sengottai (Previously O.S.No.581 of
1995 on the file of District Munsif court, Tenkasi) and dismiss the suit filed
by the respondent.
For Appellants : Mr.P.T.S.Narendrarasan

For Respondents  : Mr.N.GA .Natraj
for Mr.N.Ganagasabapathy
for R.2 to R.5

R.1 - Died

JUDGMENT

This Second Appeal has been filed to set aside the judgment and
decree dated 03.12.2003 made in A.S.No.104 of 2002 on the file of
Principal Sub Court, Tenkasi reversing the judgment and decree dated
22.11.2002 made in O.S.No.70 of 1998 on the file of the District Munsif
Court, Sengottai (Previously O.S.No.581 of 1995 on the file of District

Munsif court, Tenkasi) and dismiss the suit filed by the respondent.

2. The defendants in O.S.No.70 of 1998 on the file of District Munsif

Court, Sengottai is the appellants herein. The respondent is the plaintiff.
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3. The case of the plaintiff is that the suit property originally
belonged to one Madamuthu Nadar. He had purchased the property from
one Ponnammal on 12.11.1931. Madamuthu Nadar had two sons, namely,
Alagarsamy and Chokkalingam. These two persons got the suit properties
from Madamuthu Nadar by sale deed dated 22.11.1963 Alagarsamy had a
son, namely, Dinakaran and Chokkalingam had a son, namely,
Muthuvijayan. Both of them jointly executed sale deed in favour of
plaintiff on 30.12.1991. Thus, the plaintiff purchased the property in
Survey No.136/2 to an extent of 3357.75 Sq.ft. Eastwest 33 feet and
Southwest 101.75. On southern side, the defendants are enjoying their
property. When the vendors of the plaintiff, namely, Dinakaran and
Muthuvijayan are out of station, in the month of June 1991, the defendants
unauthorisedly trespassed the property on the northern side and put up their
northern entrance and thereby occupied on the southern side of the first
schedule property which is showed as the second schedule property in the
plaint. Therefore, the plaintiff filed the suit. The plaintiff filed rough
sketch in these shown as first schedule A, B, C, D, E, F, G, H, J, K. The
second item is shown as G, H, J, K and third item is shown as A, B, C, F, G,

K and J.
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4. The defendants contested the suit and filed written statement. In
the written statement, he denied the plaintiff's contention and disputed his
ownership over the plaint schedule properties and further disputed
the property in Vallam Village. The property in Survey No.136/2 not
belongs to the plaintiff. The rough sketch attached with the plaint is false.
The defendants purchased the properties in Survey No.27/2A8 and he
explained it with rough sketch along with written statement. Kuthalinga
Nadar @ Gunarathna Nadar enjoyed the property and he keep the northern
portion as a pathway in Eastwest direction. It is shown in the rough sketch
filed by the defendants. Before 31 years, the second schedule properties
attached with the written statement had been converted into Panchayat
Road and it is classified during resurvey as Survey No.27/2A5 and 27/3H.
It is classified as street in the A-Register maintained by the Revenue
Department. The defendants and their vendors purchased and enjoyed the
properties on the southern side of the panchayat road. They also used the
panchayat road in Survey No.27/2A5 and 27/3H for more than 31 years and
thereby enjoyed their right to use the road. Patta was also granted in favour
of the Tenkasi Panchayat Board for this public road. Through this road,
electric connection and water connection have been given to the plaintiff as

well as the defendants. Without mentioning the resurvey number, the
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plaintiff filed the suit with false description. It is not maintainable. It is

liable to be dismissed and thus, pleaded to dismiss the suit.

5. On the basis of the above said pleas set out by the respective
parties, the following issues were framed by the Trial Court for

consideration:

“I. 1Poma 3 —eum suPd  CaThgG amdbeih  ursSuinge G
e iusdhded o stengl orsiugl Fifwm?

2. Wgrgk 2 —agh sufed GITEHH  aTHSGI  ursHSuiu’ G
ereoTUgl Frfum?

3. 1fpmgk 2 —sughl  sufeb  GITHHL  aumdy  CHL([Hsiten
CFuYMISGHIB S L emanit UPSTID suTHEE®H HewL_5BHSBHHT?2

L. Uy CaL” ([Bsitem it gsoriinf’smyo TS B
HOL_B5BHHBBHT?

5. 1Wynrgh  sudedb  GCaTsHISsaEGD  DHenPySanssensen
AIpSGHapeold  GuITiiumergl  eredimid  1Pg&HaunSsanbd amd  an_[Hded
CIFAHOHTMH GHTHBHCMU0BID 6I60IM CIFTebaug Ffm?

6. 30.12.91 Gasu’ L. sTeur  GITHHIGGIW  Sewyuw

DandbBed ol GITEHZH aPuyd FPumorSdmeonn?

6. Before the trial Court, on the side of the plaintiff, the plaintiff
examined himself as PW1 and also examined one Murugan as PW2 and
marked 4 documents as Ex.Al to Ex.A.4. On the side of the defendant, the
second defendant examined himself as DW.1 and marked 15 documents as

Ex.BI1 to Ex.B15. Apart from that, Ex.C1 and Ex.C2.
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7. Upon considering the arguments of the counsel for the parties and
based on the material on records, the trial Court dismissed the suit against
the plaintiff. Aggrieved by this, the plaintiff filed an appeal in A.S.No.104
of 2002 on the file of Principal Sub Court, Tenkasi. The learned first
appellate Judge set aside the judgment and decree of the trial Court and
allowed the appeal and granted decree as prayed for in favour of the
plaintiff. Aggrieved by this, the defendants preferred this Second Appeal

before this Court.

8. This Court while admitting the Second Appeal framed the
following substantial questions of law:

“1. Whether the appellants have acquired prescriptive
right in relation to the passage shown as CFGD in Ex.A3 and
forming part of the plaint Il Schedule property?

2. Whether the lower appellate court erred in not
properly considering and appreciating documentary evidence
adduced viz. Exs.B4, B3, B10, B12 and B35, which according
to the appellants would establish that the lane is a public lane
owned by the Municipality?

3. Whether the respondent / plaintiff is entitled to
maintain the suit when the document of title in favour of the

plaintiff viz. Ex.A2 contains wrong description?”
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9. The learned counsel appearing for the appellants submitted the
judgment and decree of the first appellate Court is against the law and facts
of this case. Further contended that first appellate Court failed to see the
fact that the plaintiff did not filed any document to show his enjoyment over
the property which was purchased by him as per his sale deed. Further
contended that the first appellate Court not properly considered the
documents filed by the defendant particularly not consider the Ex.B3,
Ex.B4 and Ex.BS5 in which the panchayat road is mentioned in the northern
boundaries. The learned counsel further contended that first appellate
Court failed to consider the fact and not properly appreciated that the
properties was resurveyed and new resurvey number has been assigned.
The plaintiff's properties assigned a new Survey Nos.27/4H and 27/3G and
the properties in Survey No.27/2AS5, resurvey numbered as 27/3H are
classified as village road. The learned Judge nor properly considered this
document and rejected without assigning reason and further reiterated other

grounds raised in the grounds of appeal and thus, pleaded to allow.

10. The learned counsel appearing for the respondent plaintiff
supported the judgment of the first appellate Court and further contended
that the alleged road in resurvey no.27/2A5 and 27/3H not vested with

Panchayat. There is no evidence when the site was entrusted to panchayat
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to form the road and the suit properties are private properties and if the road
is available it has to be considered as a private road over which the
defendant cannot claim any right. The plaintiff proved their title over the
plaint schedule properties by producing their sale deed Ex.Al and Ex.A2.
There is no ground for interference in the judgment and decree of the first
appellate Court. He also relied on by the judgment of this Court made in
S.A.No.1490 of 1988 dated 14.06.2000 . It is not helpful to advance this
case and there is no merit in the Second Appeal. No substantial questions

of law involved in this case and thus, pleaded to dismiss the Second Appeal.

11. T have considered the matter in the light of the submissions made

by the learned counsel for the parties and peruse the records.

12. On perusal of the records, the records reveals that on 12.11.1931,
Suit 1* schedule of the property was purchased by Madamuthu Nadar from
Ponnammal. Madamuthu Nadar sold the 1* schedule of the suit property to
Alagarsamy and his brother Chokkalingam Nadar by way of Ex.Al on
22.11.1963. Alagarsamy and Chokkalingam Nadar sons, namely, Dinakaran
and Muthuvijayan sold the suit property to the plaintiff. The defendants
property was situated on the southern side of the plaintiff's property. The

defendants property was originally purchased by Gunarathina Nadar i.e.,
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father-in-law of D.1 and grandfather of D.2 to D.7 on 12.02.1923. The 2™
schedule pathway showned in rough skectch became as panchayat road.
Panchayat road has been sub-divided as S.No:27/2A5, 27/3H and classified
as street in “A” Register and Amicus Curie report filed on 24.10.2024
Sketch as per revenue record red portion & K C E1 L — portion in advocate
commissioners sketch. In the western end of the 1% schedule and southern
side of 2™ schedule in the rough sketch filed along with the written
statement Gunarathina Nadar constructed 2 houses bearing D.No.53 A and
53 C and resided there. On 25.02.1969, Ex.B3 and Ex.B4 (S.No.27/2A)
sale deeds executed by the Gunarathina Nadar in favour of one Nataraja
Nadar and Annamalai Amman one of the boundary has been showned as
East — West Road.  The plaintiff failed to prove that the floor was put up
by the defendants in his property only in the year 1991 through oral and
documentary evidences. For S.Nos:27/4H and 27/3G, the patta stands in
the name of the plaintiff and for S.No:27/2A8, the patta stands in the name
of defendants as per Advocate Commissioner's report and FMB Sketch. As
per Exhibits B3 and C4, sale deeds dated 25.02.1969. The panchayat road
was shown as one of the boundaries in the sale deeds and the same is in
existence even in the year 1969 and the same has been utilized by the

defendants.
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13. This Court after hearing the dispute, directed the Revenue
Department, Tenkasi District to inspect the property and report the present
| status. In pursuance of this direction, the Tahsildar inspected the property
and measured with the help of Taluk Surveyor in the presence of Village
Administrative Officer and other revenue authorities and in the presence of
both parties and their counsel and sent a report to this Court. In the report,
it is clearly mentioned that Survey No.27/2A5 and 27/3H are panchayat
road besides the properties of the plaintiff and defendant are also measured

and found that they are enjoying the property as per sale deed. For best

appreciation, the report is re-produced.
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14. In view of the above, it is clear that the First Appellate Court has

not properly considered the evidence on record. The First Appellate Court
without assigning any valid reason reversed the judgment and decree of the

Trial Court, which is erroneous one. The appellants are having right to use
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the panchayat road. The First Appellate Court erred in not properly
considered and appreciated the documentary evidence adduced by the
defendant in Ex.B3, B4, B10 and B15 and the plaintiff is not entitled to
maintain the suit. Thus, the substantial questions of law are answered.
Hence, the Judgment and Decree of the First Appellate Court is liable to be

set aside.

15. Accordingly, the Judgment and Decree made in A.S.No.104 of
2002 dated 03.12.2003 on the file of the Principal Sub Judge, Tenkasi is set
aside and the Judgment and Decree made in O.S.No.70 of 1998 dated
22.12.2002 on the file of the District Munsif Court, Sengottai (Previously
0O.S.No.581 of 1995 on the file of the District Munsif Court, Tenkasi) is

restored. The suit in O.S.No.70 of 1998 is hereby dismissed.

16. In the result, the Second Appeal is allowed. No costs.

18.12.2024

Internet : Yes/No
Index : Yes/No
NCC :Yes/No
MGA

https://lwww.mhc.tn.gov.in/judis

12/14



S.A(MD)No.1459 of 2001E|

To

1.The Principal Sub Court,
Tenkasi.

2.The District Munsif Court,
Sengottai.

Copy To
The Section Officer,
Vernacular Records,
Madurai Bench of Madras High Court,
Madurai.
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V.SIVAGNANAM. J.,

MGA

Pre-delivery Order made in
S.A(MD)No0.1459 of 2004

18.12.2024
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