S.A.No.1891/2003 & S.A(MD)No.470/2005

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

Reserved on 09.12.2024
Pronounced on 20.12.2024

CORAM
THE HON'BLE MR.JUSTICE V.SIVAGNANAM
S.A.No.1891 0f 2003

And
S.A(MD)No0.470 of 2005

S.A.No0.1891 0f 2003

1.Sivaniammal
2.Subbiah Konar
3.Ram Boopathy

... Appellants
_VS_

1.R.Ramaswami (died)

2.Sitalakshmi

3.Krishnammal

4.R.Kannan

5.R.Padmanaban

(R2 is already on record and recorded as LRs of

Deceased R1)

(RR3 to RS are brought on record as LRs of the

deceased first respondent vide order dated

09.03.2020 made in CMP(MD)Nos.12122 & 12123 of 2017)
..Respondents
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S.A.No.1891/2003 & S.A(MD)No.470/2005

PRAYER: Second Appeal filed under Section 100 Code of Civil
Procedure, against the Judgment and Decree made in A.S.No.22 of 2002
dated 28.06.2002 on the file of the Sub Court, Sankarankovil modifying
the Judgment and Decree made in O.S.No.135 of 1995 dated 30.11.2001
on the file of the Additional Munsif Court, Sankarankovil.

For Appellants ... Mr.M.Thirunavukarasu
For Respondents ... Mr.M.Meenakshi Sundaram

Senior Counsel for
Mr.N.GA.Natraj (RR4 & 5)

S.A(MD)No.470 of 2005

1.R.Ramasamy (died)
2.RSeethalakshmi
3.Krishnammal
4.R.Kannan
5.R.Padmanaban

(AA3 to 5 are brought on record as LRs of the
deceased first appellant vide order dated
20.07.2018 made in CMP(MD)No.10658 of 2017)

... Appellants
_VS_
1.Sivaniammal
2.Subbiah Konar
3.Ram Boopathy
(R1 name is amended as per order dated 10.07.2006
made in CMP.No0.3669 of 2006)
..Respondents
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S.A.No.1891/2003 & S.A(MD)No.470/2005

PRAYER: Second Appeal filed under Section 100 Code of Civil
Procedure, against the Judgment and Decree made in A.S.No.22 of 2002
dated 28.06.2002 on the file of the Sub Court, Sankarankovil modifying
the Judgment and Decree made in O.S.No.135 of 1995 dated 30.11.2001
on the file of the Additional Munsif Court, Sankarankovil.

For Appellants ... Mr.M.Meenakshi Sundaram
Senior Counsel for
Mr.N.GA Natraj
For Respondents ... Mr.M.Thirunavukarasu
COMMON JUDGMENT

The Second Appeals have been filed against the Judgment and
Decree made in A.S.No.22 of 2002 dated 28.06.2002 on the file of the
Sub Court, Sankarankovil modifying the Judgment and Decree made in
0.S.No.135 of 1995 dated 30.11.2001 on the file of the Additional

Munsif Court, Sankarankovil.

2. For the sake of convenience, the parties are referred to as per

their ranking in the Trial Court.
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3. The defendants are the appellants in S.A.No.1891 of 2003 and
the respondents in S.A(MD)No0.470 of 2005. The plaintiffs are the
appellant in S.A(MD)No0.470 of 200 and the respondents in S.A.No.1891

of 2003.

4. The case of the plaintiff is that the plaint schedule property
originally belonged to Narayanasamy Naickar and his son Ramasamy
Naickar. They partitioned the property on 01.07.1961 by way of a
registered sale deed, in which, the 1* schedule was allotted to the said
Ramasamy Naickar. The said Ramasamy Naickar sold the first schedule
property and other properties on 21.09.1962 by way of a registered sale
deed to Rajalakshmi, Dhanalakshmi, Sithalakshmi (second plaintiff) and
one Rukmani. After the sale, Dhanalakshmi and Rukmani sold their
share to the first plaintiff R.Ramasamy ( husband of the second plaintiff)
by way of a registered sale deed dated 01.09.1973. Rajalakshmi also
sold her share on 12.09.1980 to the second plaintiff by way of a
registered sale deed. Thus, the entire first schedule property is owned by
the plaintiffs. Patta was granted in their favours. They are enjoying the

property by paying house tax. They are enjoying the property more than
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32 years. To show the plaint schedule property, they enclosed rough
sketch, in which, the first schedule is shown as A, B, C.D. The second
schedule property is shown as B, B1, B2 and B3 and third schedule is
shown as D1, D2, D3, D4. In the first schedule property, between A and
B point and eastern side of the B point there is a feet height 80 year old
wall on the east-west direction. On the west of B point, the plaintiffs’
vendors’ shed there. On the western side of the first schedule property,
on the portion of A and DI point, they constructed mach box office.
While constructing the office, they left 12 feet vacant place on the
southern side from D1 to maintain the southern side east-west wall.
Simultaneously, the defendants’ vendor also left 1'% feet on the northern
side of the property. Thus, the three feet vacant is using as a common
lane enjoyed by both the plaintiffs and the defendants. It is shown as
third schedule in the plaint. The plaintiffs on the eastern side of their
property fixed a natural gas tank and equipments and maintain in vacant
place. The defendants, who are the husband, wife and son, have no right
over the first schedule of property. But by creating documents, they are
attempting to interfere with the plaintiffs’ enjoyment and also attempted
to construct a wall in the common land. Therefore, the plaintiffs filed the

suit for declaring title over the plaint second schedule property with
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permanent injunction not to disturb their enjoyment and possession by
the defendants and grant permanent injunction with regard to the third

schedule property for their peaceful possession and enjoyment.

5.The defendant contested the suit and filed the written statement.
In the written statement, they denied the allegations contained in the
plaint. They further contended that first schedule property in between
AB point and on the eastern side of the B point, there is a wall. The first
schedule property totally east-west 12 Thachumulam, north-south 9%
Thachumulam. It was originally owned by Kandasamy Naickar and he
sold it to Ramasamy Naickar’s son Kandasamy Naickar on
24.11.1945and he and his brother enjoyed the property and other
properties and they partitioned among them in the year 1961 orally. In
that partition, the property the property purchased on 24.11.1945 was
allotted to Kandasamy Naickar’s brother Narayanasamy Naickar.
Thereafter, Narayanasamy Naickar and his son Ramasamy Naickar
partitioned their family property with other properties on 01.07.1961, in
which, the property purchased under dated 24.11.1945 was allotted to
N.Ramasamy Naickar, in which, he was granted north-west 9 Y

Thachumulam, in which, instead of mention 9 % Thachumulam they
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mentioned 12 Thachumulam. Thus, they mentioned more than extent.
Ramasamy Naickar, the first plaintiff’s brother in law and the second
plaintiff’s brother. The above said Ramasamy Naickar sold part of the
first schedule to Rajalakshmi, Dhanalakshmi and Rukmani on
21.09.1962. Dhanalakshmi Rukmani also sold their share on 01.09.1977
by separate sale deed to the first plaintiff, in which, they mentioned east-
west extent as 60 feet instead of 33 feet. The second plaintiff while
purchasing the property from his sister Rajalakshmi on 12.03.1980, they
mentioned east-west extent as 60 feet. Originally, they are not owned
that much of extent. On the western side of Raguram house, there is a 6
feet pathway in the north-south direction. The plaintiffs are entitled to
east-west 33 feet and north-south 26 feet. The defendant purchased
property on the southern side of the plaintiffs’ property with the pathway
right on 06.06.1982 and 22.06.1994. In way of counter claim, the
defendants claimed that the plaintiffs encroached plaint second schedule
property. Therefore, the defendants are right over the plaint schedule
property and recovery the possession from the plaintiffs and to remove
the compound wall by way of mandatory injunction and to declare the
defendants’right over the third schedule property as the plaintiffs have no

right over the property and there is no common pathway and it
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exclusively belong to the defendants. With this counter claim, the

defendants filed the written statement and prayed to dismiss the suit and

prayed to allow their counter claim.

6. On the basis of the above said pleas set out by the respective

parties, the following issues were framed by the Trial Court for

consideration:

1.

Whether the plaintiffs are entitled to second schedule property

which is part of the first schedule property?

. Whether the plaintiffs are entitled to the relief of declaration in

respect of the second schedule property?

. Whether the plaintiffs are entitled to the relief of permanent

injunction respect of the second schedule property?

. Whether the third schedule property is the common lane?

. Whether the plaintiffs are entitled to the relief of declaration

and permanent injunction in respect of the third schedule
property?

What other remedy is available to the plaintiffs?

7. Before the Trial Court, on the side of the plaintiffs, 4 witnesses

have been examined as P.W.1 to P.W.4 and marked 27 documents as
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Ex.Al to Ex.A27. On the side of the defendant, one witness has been

examined as D.W.1 and 8 documents have been marked as Exs.B1 to BS.

8. On consideration of the oral and documentary evidence adduced
by the respective parties and the submission made, the Trial Court
declared the plaintiffs’ title over the plaint second schedule property and
granted permanent injunction and with regard to the third schedule
property, dismissed the plaintiffs’ case and allowed the counter claim and
dismissed the defendant’s counter claim with regard to the declaration
and recovery of possession of the plaint second schedule property and
thus, partly decreed the suit and partly allowed the counter claim without
costs.

9. Aggrieved over the same, the defendants alone preferred in
A.S.No.22 of 2002 on the file of the Sub Court, Sankarankovil. The First
Appellate Court, upon consideration of evidence on record, set aside the
Judgment and Decree of the Trial Court and also dismissed the counter
claim of the defendant and thereby dismissed the entire suit filed by the
plaintiff and dismissed the counter claim. Aggrieved by this, the
defendants filed S.A.No.1891 of 2003 and the plaintiffs filed S.A.No0.470

of 2005.
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10. While admitting the second appeal, this Court has formulated

the following substantial questions of law:-

"(1) Whether the findings of the Courts below are vitiated by its
failure to consider Exs.B.6 to B.8 and the admission of P.W.1 regarding
the property claimed by way of counter claim?

(2) Whether the courts below is right in not considering the claim
of the appellants after having found that the respondents are not entitled
to a larger extent than what is conveyed under Ex.A.1?

(3) Whether the appellate Court was right in interfering with the
decree in the absence of any cross appeal or cross objection from the

plaintift?

11.The learned counsel for the appellant in S.A.No.1891 of 2003
submitted that the judgment and decree of the First Appellate Court is
against the evidence on record and contrary to law. The First Appellate
Court erred in law in not upholding the claim of the appellants in respect
of the first schedule property referred in the written statement while

accepting that the respondent is not having title over the plaint schedule
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property and not entitled to get any relief of declaration and injunction.
He further contended that the First Appellate Court erred while accepting
the documents Ex.B6 and B7 and B8 declared to grant relief sought for
by way of counter claim and reiterated other grounds raised in the
grounds of appeal. He would further submit that the respondents had not
filed any appeal against the rejection of their claim with regard to the
third schedule property common pathway and therefore, the finding of
the trial court has become final and it cannot be agitated before this
Court in the second appeal and thus, pleaded to allow S.A.No.1891 and
dismiss S.A.No.470 of 2005.. In support of his argument, he has placed
reliance on the following decisions:-
(1)  2003(2) SLR 22 (Banarsi vs. Ram Phal)

(1) 2018(4) L.W 699 (Marriyappa Nadar vs. Girija and others)

12. The learned counsel appearing for the respondents in S.A.No.
1891 of 2003 and the appellants in S.A.N0.470 of 2005 submitted that
the First Appellate Court had erred in concluding that the first schedule
property is owned and enjoyed by the respondent. The First Appellate
Court failed to take into consideration of the measurement given in the

document Exs.A6 to 8 which are extent enjoyed by the vendor of the
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plaintiffs and also failed to consider the fact that Exs.A6 and A7 were
executed in the year 1973 and measurement given in the respective sale
deeds was in possession and enjoyment of the plaintiffs. Even the
plaintiffs’ vendor is not owned that much of extent the properties
conveyed to them is within the well accepted boundaries and enjoyed the
more extent and they prescribed title by long enjoyment. He further
contended that the First Appellate Court failed to take note of the settled
legal position that in the relevant documents, correct boundaries were
given, whereas the area mentioned is only approximate. The description
of boundary should prevail in ascertaining the actual properties sold
under the document. Therefore, the plaintiffs are entitled for declaration
and injunction. The finding of the Trial Court is against the settled
position of law and liable to be set aside and thus, pleaded to allow the
S.A(MD)No0.470 of 2005. In support of his argument, he has placed

reliance on the following decisions:-
(1) CDJ 1977 MHC 256 (The Church of South India Trust
Association through its power of attorney vs. Raja

Ambrose.
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13. I have considered the matter in the light of the submissions
made by the learned counsel on both sides and perused the materials

available on records carefully.

14.A perusal of the records, it is seen that the plaint contained
three schedule of properties. The second schedule property is a part of
the first schedule of property. Third schedule property is mentioned as
common land enjoyed by the plaintiffs and the defendant. To explain the
suit properties, the plaintiffs filed a rough sketch, which is evidenced as
Ex.A13. A perusal of Ex.A13, it is seen that the first schedule property
1s shown as ABCD. Second schedule property is shown as B B1, B2, C.

Third schedule property 1s shown as D1, D2, D3 and D4.

15. A perusal of records, further reveals that the plaint schedule
properties and the properties on the southern side enjoyed by the
defendant are originally owned by one Subbiah Naickar. This fact is

admitted by both parties and no dispute in this regard.

16. The above said Subbiah Naickar’s legal heirs are Kandasamy

Naickar, Perumal samy Naickar, Narayanasamy Naickar and Gurusamy
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Naickar. In this regard, there is no dispute among the parties. This also

admitted fact.

17.The above said four brothers partitioned the plaint schedule
properties and other properties on the southern side. Northern side
owner sold the a portion of property by way of sale deed dated
24.11.1945 (Ex.Al) to one Kandasamy Naickar S/o of Ramasamy

Naickar.

18.Ex.A1 sale deed is dated 24.11.1945 the extent purchased was
east west 12 Thachumulam 1.e., 33 feet, south-north 9 ¥4 Thachumulam
1e., 25 % feet. This is the parent documents to the vendors of the
plaintiffs. Thereafter, in the partition deed dated 01.07.1967 evidenced
as Ex.A4, the extent mentioned is more than purchased under Ex.Al. In
the Ex.A4 document ecast-west 12 Thachumulam, south-north 12
Thachumulam. Originally they got 9 Y4 Thachumulam on the northern
side. Now, in ExA4, they mentioned 12 Thachumulam. This is the first
document mentioned more extent than Ex.Al original sale deed. In
pursuance of these documents, in the subsequent sale deeds Ex.AS5, A6,

A7 and A8 they mentioned larger extent i.e., east-west 60 feet and south-
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north 33 feet. Hence, it is apparently clear that these extents are more

than the original sale deed Ex.A1 dated 24.11.1945.

19.0n perusal of the boundaries, it is seen that the same
boundaries were mentioned, but extent is differed. The boundaries are

reproduced as mentioned by the Trial Court in para 10 of the Judgment:-
10.  eur.gm.o. laiugdsipdsenil.  elleugliuguiter  CQFTH S

SHemJWID CBTHHBLILIL (HET6THI.

"OUERLTETSFTIO  BTWSHS] UTE il BH@GD  ILbHG
CaumisLgmol pTwWHS] i BGHGH CoBE FHHmdw BHTLSS]
il hh@IlD OHBEG UTHHEGHID  HIPHEG  EUDIDTEVIE 6T
SIpBoed (B HFHWWWD 12 (33 i) OFH6aIL60 HEFFHUPLOLD
9,1.4 (25,12 Slg) 2 66N DM HIEVIPID DIFH6D HTEDTEF
gouj &g urtlBd SH&HID CUTipmEBaEm ol SHe| Hensev
CLoevL@a LI FLoerOGH(PLD”

QUT.FT.. 460 QFTHFH HlpHHewILeuTml eleufldbalILL (Hereng.

“&HUenLIWT  BTWSHST il BH@GD allb@ OCleumisL Jrib
BTWHST el Hb@GD GuomE sreflwiin  pruwss] el (Hah@Ld
OpBE& OHaialed GIm (heGD HpdHE Sibwmelled  &lpGLoed
SFFPWD 12 CHeieuL 60 HFHPWID 12 2 6o HTeOJ HL(H
SHID  CumlL ol &H6Y Hewev GedC@HMIIL  &HT6VlDen60T
QUGN B UIBTELD”

QUT.FT. . 460TLILG QumBms CFTHMSH @QTogTLo [BITUIE &
DFQFTHmSH 21.9.196210 CHal grmeol FO, Heweol &I, 2 T
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FHTOLHIO  1OBBID  HEBWew  PHCWTTHEHHEGH T F U6 Slewyuwid
OBTHHSHIGTONTT.  UT.FT.SY,.  SeVD, 6UT.gM..d60 2 6ilem  LOTeLHE6r
STL_L LU (HeiTerent. QUT. M. . L7601 BHMTWISHTTTH61T60 GRIIE
HBDIWIDIDTET 7 SieuggHl 460 1 UGBS eUT.FT..Fer  DiFedeiLig
S  OBTHHHIGTENTT,  QUT.FT..LT60  Hlewgul  SHIDSHHEMIL UTHI

alleufléslLL (Beiengl. 11D aITEHHE,

O 6iaIL_60 OEIGRIEIG Gym_(p&éH G HIPHG, &I1pGLD6L
OHMmYSGHID OHBGEH  OCOURISILLITIOBTULIGSS]  uenSWBT il (HHELWD
Com@ GmFTO BTUWHSB] eunSHWBT il BHHGHD OCleumISILLITD HTUldHI]
QUMBWBT eI BHGHID QILbHG, RDTevH@GHeT — HIp6sd  Sig 60
OpeiTeuL 60  Slg 33 2 6o emell  HlevHFHev  BHIpGsd g 30
OHOILED Sy 9 2 6o GLHH60 DFH60 HPSHEG (PHLOTUI  LDETITEB6U
&Ll  dmeny Cuuibsd DHEIB  Fm]  SLRQL(PD  HHEY  [HEN6L

Cev&Bamiiy  euemaswpTallsd  Lflelemns  eeiumsld 460 1 UBIEG
LT &HSUWI(LPLD
LoBOMBT([H &I UISTTTT600 SHEOT6VL_FLOIUILDLOT 61T HeNHG

UTHSHWILL L 460 1 UBINS QUT.FT..760 DF6evledt Lig 1.9.197360 1id
ATHHEG  HewJwld  CBETHHHIGTONTT,  QUT.FT.SL. 760D,  UT.FT. .66
LDT6UHEHLD  DHETEYBGHID  STL_LLILIL (H6itenmenr, OBOMT[H  &SemFUISTTTTeon
gregeol &l eleoiien] 12.3.1980 @Hg)l eur.gm.oL.861 UL 21D UTHEHG
SUTH 460 1UBIDS HeWFUWID CBTHHHIGTONTT, UT.FT.H.860 HewJUIF

CFTHaE DHpdHHemiLaumml alleuflaasiiul (BeTengl.
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O 6iaIL 60 Crmi9m@Lb BNPH G TTLO&5| (HEYLP6T0T BTUISET
QMBWLBT il (h wmardb@ld BCoB@& MmO  BTuIbS] BT
BTWHS] Qaufsel el (B WwmbGHD aLd@ OCIm&ssFTol  BTuIbs]
aImSBWBT il HH@EGHD HIPBosd FhadHl LTeNHHGID CHBE, SIDLOTEVISHE 6N
HpBoed Sl 60 CHeial 60 g 33 2 e6iten  HMeVlDenenulled Llflelesinsl
460 1 URIG UTHSH WD

(2926n

QUT.FT..860 SHIPLILIGES  1DTeVTHS  STLLLILL [BH6IT6N  JTLDSS!HEL60T
QUENBWIBT, OOIRISL LT BHTWSSF6N L6 LTSHHUIOSHTHET YeITTH6N.
QUT.FT.O.6 (PHL 8 eUHTUIETON  YeIEIHIG6TL UT.FT.. 1 (P&H6ev
QT.FT..50 el HIpGosd 66 DHHITHE  OBTHHBLILL H6IT6TH.

O weIHB BSHI.

20.In all these documents, it is revealed that east-west and north-
south extent mentioned more than the original documents. On perusal of
the defendants’ side documents Exs.B6, B7 and B8, it is seen that Ex.B6
is the sale deed dated 22.06.1983 in favour of Venkaraman Naickar
executed by Gurusamy Naickar. Ex.B7 is the sale deed dated 06.06.1945
executed by Venkarama Naickar to the first defendant. Ex.B8 is the sale
deed dated 22.05.1994 executed by Venkarama Naickar to the first

defendant. All these documents reflect that the defendants purchased the
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properties on the southern side of the plaint schedule properties of the
plaintiffs. The First Appellate Court in para 40 elaborately discussed,
which reproduced hereunder:-

“40. 26um1 HUFL QFTHHI, leudl HUF6D OCFTHHIH G 6N
QUMBIMHT?  6T60ILINSH — HEWIL MIUWLICAUETTIQU6TENHI. 261G
HUFe0 QFTHFH UT.FT.9L.13 audIULHHL laugl HLFled
Camdhdled S  UGHWTHE  BTEwILISSLILL (HeTenHl.
QUT.FT.S. 160  UTDSHIEGID  SHIPHE  6160Iml 616060
QFmeLeLLILIL(HETTeNEHl. Qb H 6UIDHBI0 HAHIDEIMS  EM600TULIT
HWOSSIULB, QHWemdB CFaim DNSldbmeEH6T  LoBBILD,
GG LIL_BIG6IT HITEEH6V QauigleiTenTiy. (PSHEV (PN
HTHH0  OFWeH  oPbmeds  B.0.FT.H.1 US|,
QUMILIL HWH BH.0.FT..2 UFSD  GSBISHUILL (BeiTerngl.
20081 (B HTHH0 OFUIH  DNlHMS  [H.10.FT.9).3
UBALD, GUEMILIL_LD b.10.&T. .4 Y EBALD
GBI (B6Te . [b.10.FT. Y. 1 I3l bemaUTeD
DIGNOYBEHLD  CFTEVEOTHHTEL  260FH (PP 96
QUPHBMIEhT  HTET  HIULO&BSUILL (BETeNT].  [H.10.&FT. .3
DI HENHEMUILLD, b.FT.S). 4 QUM LIL HENGHU|LD
utfe@weuUTsdl,  leugl Hudled CardHaBE  Cubls
& (LG LDV OFevaIm FTEM6V O\ FH 6L 60THSH
STLILGHBEH. DbHdH OCFHeiialed Fremsouled leug)
HLIF 60 CFmg 6o GoB@&, 6T6VENH 67,7 6T60T
srewiLbslLUL(Heitengl.  6leni@eu, 6,  LeTelluledmbal
HpsaTed 12 HF&upwd  wLGEL aur.gr.o.l Y
)1,6)16001 & 35 60T Lilg THNTGLOEO(PEmBUTL_ L TENTHETHH S
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o flewio Csmy Guisvid, DiHTeu I 33 g 1wl GO Bamy
@uieVID.  B.0.FT.SL.3  IOBBID  [B.10.FT.).460(HHE, 6
Yeiterulledmibal “F16° Usiall euenyod@Gld 2 6iTenm  &lp@Losy
bembd 33 oig eleiiml  OHelleuTsd  OFTeve0ILIL (BeiTengl.
‘g uemeMuwleVmbal “F6°  Lseiell  auenIhH@GHD  &HIpBGLosL
1)) OQHTLIFFAwIns o 6lTeNG| 6160TLIGHILD
I B BUT60 HbSHI OxeMeuTE B! 6160 B6l, “o°
‘omeMuledmba ‘6%  Letell  euemIH@GID  2_6iTen
&IpBsd 33 g UMTHT6N 615 TELOEO(LPEMBUTL L TEN([HEBG)
UTHHWDS QRHSHSHBSH  eaeiiugh  OHefeurdps.  “g°
yeitell (pdHev “gf 1% Ueitarll euengdH@GHD 2 6iten  &HlpGLoed
bemb 46 Sl 3 SmGeD el B.D.FT.S,. |
DN BN B U6V QFTeLEVLILIL (BHEITET ). SilILg
UTFSG0OUTEH  B.0.FT.L.4 aUMIULHHeL o eiten  “Fl6°
YeeMd@ &Hlpds6s 13 ol 3 om@Geon SLHHBG
THTGLOEO(LPEMBUTL_L TENTTHETHHS) 6T H &H
o flewioujid  @eVemE0  eTaTLIFHI  CFHelleuTdmagml.  DenT6v,
lougl Hudleonsd  HPBoed 42 Sgujd, CHeieu60 33
SQUJb 2 6t GL (P, DFHeL  HPGwed 6 g,
Opeiiaul 60 33 QUITEHeD 26015 HUFeL CFTHSHTH
elleufla UL (HeiTengl. THNTGLOEO(PEmBUTL_L TENTTHETHH S
SIPBsd 33 g HTelr LUTHHUWID QRHULSTEL DSBS
HpHBH QmBGHID 2601H HUFL CFTHH leugkl HLFeD
QM USHFH Ve 6L D, 2605 HUFeL QFTHHIHEG
o flemo @EUUG FOUBSLOTES LOBISBHB  Hleneouled
61b& 1,6 6501 (LPLD HITEEH6V AENES
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g glu & 60T BT 6 6001 Rl & 61T 60T SlYLILenL_ufed
uTFSG0OUTEHI, 61T (LPeHBUIL L ToNTHEHHE 2615
HLIFl60 QaTHHI 16216301 MI 61T 60T SlgliLienL_ulev
UTHHWNILL LG Devev  eTadl(plge)]  CFUIgH  RbHLl
rsfemens@  Cosvpemmuil LmenTHend@d  FrHHOTH

ugHev SieMbHLILBHBSHI”

21. There is no dispute regarding the fact that in each of the
documents relied on by the plaintiffs i.e, Exs.A1, A4, A5, A6, A7 and A8
the extent is clearly marked. Evidence supplied by boundaries, extent,
survey numbers are the determining factors. It is established legal
position that boundaries would prevail over measurement in case there is
conflict.  This principle is applicable in case of doubtful or varying
extents in the documents of title relating to the property boundaries
should be preferred to the extent. Only in the absence of definite
materials to show the actual extent intended to be sold the boundaries
should outweigh the doubtful extent mentioned in the document. If the
recitals in the documents and the circumstance of the case show that a
lesser extent only was conveyed then the area covered by boundaries,
and there is clear evidence as to the intention of the parties with

reference to the extent conveyed, then the extent should prevail over the
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boundaries. This principle is settled by (1984) 2 MLJ 306 (Dina Malar
Publication vs. The Tiruchirappalli Municipality and others.
Therefore, argument of the placed by the learned counsel for the
plaintiffs has no merit.

22. I have considered the submission of the learned counsel for the
defendants. The Trial Court rejected claim of the plaintiffs with regard
to the third schedule property, but the plaintiffs had not preferred any
appeal and it become final and it cannot be agitated before this Court in
the second appeal. This argument has no merits in view of the Order 41
Rule 33 C.P.C. Order 41 Rule 33 reads as follows:-

“33. Power of Court of Appeal.—The Appellate Court shall
have power to pass any decree and make any order which
ought to have been passed or made and to pass or make
such further or other decree or order as the case may
require, and this power may be exercised by the Court
notwithstanding that the appeal is as to part only of the
decree and may be exercised in favour of all or any of the
respondents or parties, although such respondents or parties
may not have filed any appeal or objection 1 [and may,
where there have been decrees in cross-suits or where two
or more decrees are passed in one suit, be exercised in
respect of all or any of the decrees, although an appeal may

not have been filed against such decrees]: 1 [Provided that
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the Appellate Court shall not make any order under section
35A in pursuance of any objection on which the Court from
whose decree the appeal is preferred has omitted or refused

to make such order.]”

23.Further, with regard to the counter claim of the defendants,
there 1s no sufficient and adequate evidence to show that the pathway
claim by the defendant was in existence originally. It is negative on the
ground that wall on the east-west direction is the old one more than 80
years, it is old wall as per the report of the Advocate Commissioner
Ex.C1 and C2. However, there was no pathway in existence as claimed
by the defendant. Under these circumstances, the allegation that the
defendants used the pathway by using through second schedule property
is not supported by any evidence on record. Further, the defendants
failed to prove his counter claim. The boundaries mentioned in the
counter claim is not consistence with the title deed filed by the
defendants as Ex.B6, B7, B8. The counter claim boundaries and their
title deeds are not consistence. Under these circumstances, the Trial
Court and the First Appellate Court rightly rejected the counter claim of
the defendants.

24. The finding of the First Appellate Court is based on the
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materials on record. There is no misconception of documents or
misappreciation of evidence. It is well considered upon the documentary
and oral evidence on record. There is no ground for interference. I find
no merit in both the appeals. The substantial questions of law are
answered accordingly.

25. In the result, both the second appeals fail and the same are
dismissed. No costs.
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