
S.A.No.1891/2003 & S.A(MD)No.470/2005

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

   Reserved on 09.12.2024

Pronounced on  20.12.2024

CORAM

THE HON'BLE MR.JUSTICE V.SIVAGNANAM

S.A.No.1891 of 2003
And

S.A(MD)No.470 of 2005

S.A.No.1891 of 2003

1.Sivaniammal
2.Subbiah Konar
3.Ram Boopathy

            ... Appellants

          -vs-

1.R.Ramaswami (died)
2.Sitalakshmi
3.Krishnammal
4.R.Kannan
5.R.Padmanaban
(R2 is already on record and recorded as LRs of 
Deceased R1)

(RR3 to R5 are brought on record as LRs of the 
deceased first respondent vide order dated
09.03.2020 made in CMP(MD)Nos.12122 & 12123 of 2017)

 ..Respondents
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S.A.No.1891/2003 & S.A(MD)No.470/2005

PRAYER:  Second  Appeal  filed  under  Section  100  Code  of  Civil 

Procedure, against the Judgment and Decree made in A.S.No.22 of 2002 

dated 28.06.2002 on the file of the Sub Court, Sankarankovil modifying 

the Judgment and Decree made in O.S.No.135 of 1995 dated 30.11.2001 

on the file of the Additional Munsif Court, Sankarankovil.

    For Appellants             ... Mr.M.Thirunavukarasu

    For Respondents             ... Mr.M.Meenakshi Sundaram
Senior Counsel for 
Mr.N.GA.Natraj (RR4 & 5)

S.A(MD)No.470 of 2005

1.R.Ramasamy (died)
2.RSeethalakshmi
3.Krishnammal
4.R.Kannan
5.R.Padmanaban

(AA3 to 5 are brought on record as LRs of the 
deceased first appellant vide order dated
20.07.2018 made in CMP(MD)No.10658  of 2017)

            ... Appellants

          -vs-

1.Sivaniammal
2.Subbiah Konar
3.Ram Boopathy 
(R1 name is amended as per order dated 10.07.2006 
made in CMP.No.3669 of 2006)

 ..Respondents
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S.A.No.1891/2003 & S.A(MD)No.470/2005

PRAYER:  Second  Appeal  filed  under  Section  100  Code  of  Civil 

Procedure, against the Judgment and Decree made in A.S.No.22 of 2002 

dated 28.06.2002 on the file of the Sub Court, Sankarankovil modifying 

the Judgment and Decree made in O.S.No.135 of 1995 dated 30.11.2001 

on the file of the Additional Munsif Court, Sankarankovil.

    For Appellants             ... Mr.M.Meenakshi Sundaram
Senior Counsel for 
Mr.N.GA.Natraj 

    For Respondents             ... Mr.M.Thirunavukarasu

COMMON JUDGMENT

 The  Second  Appeals  have  been  filed against  the  Judgment  and 

Decree made in A.S.No.22 of 2002 dated 28.06.2002 on the file of the 

Sub Court, Sankarankovil modifying the Judgment and Decree made in 

O.S.No.135  of  1995  dated  30.11.2001  on  the  file  of  the  Additional 

Munsif Court, Sankarankovil.

2. For the sake of convenience, the parties are referred to as per 

their ranking in the Trial Court.
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3.  The defendants are the appellants in S.A.No.1891 of 2003 and 

the  respondents  in  S.A(MD)No.470  of  2005.   The  plaintiffs  are  the 

appellant in S.A(MD)No.470 of 200 and the respondents in S.A.No.1891 

of 2003. 

 4.  The case of the plaintiff  is  that  the plaint  schedule property 

originally  belonged  to  Narayanasamy Naickar  and  his  son  Ramasamy 

Naickar.   They  partitioned  the  property  on  01.07.1961  by  way  of  a 

registered sale deed, in which, the 1st schedule was allotted to the said 

Ramasamy Naickar.  The said Ramasamy Naickar sold the first schedule 

property and other properties on 21.09.1962 by way of a registered sale 

deed to Rajalakshmi, Dhanalakshmi, Sithalakshmi (second plaintiff) and 

one  Rukmani.   After  the  sale,  Dhanalakshmi  and  Rukmani  sold  their 

share to the first plaintiff R.Ramasamy ( husband of the second plaintiff) 

by way of a registered sale deed dated 01.09.1973.   Rajalakshmi  also 

sold  her  share  on  12.09.1980  to  the  second  plaintiff  by  way  of  a 

registered sale deed.  Thus, the entire first schedule property is owned by 

the plaintiffs. Patta was granted in their favours.  They are enjoying the 

property by paying house tax.  They are enjoying the property more than 
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32 years.   To show the plaint  schedule  property,  they enclosed  rough 

sketch, in which, the first schedule is shown as A, B, C.D.  The second 

schedule property is shown as B, B1, B2 and B3 and third schedule is 

shown as D1, D2, D3, D4.  In the first schedule property, between A and 

B point and eastern side of the B point there is a feet height 80 year old 

wall on the east-west direction.  On the west of B point, the plaintiffs’ 

vendors’ shed there.  On the western side of the first schedule property, 

on  the portion  of  A and D1 point,  they constructed  mach box office. 

While  constructing  the  office,  they  left  l½  feet  vacant  place  on  the 

southern  side  from D1  to  maintain  the  southern  side  east-west  wall. 

Simultaneously, the defendants’ vendor also left 1½ feet on the northern 

side of the property.  Thus, the three feet vacant is using as a common 

lane enjoyed by both the plaintiffs and the defendants.   It is shown as 

third schedule in the plaint.  The plaintiffs on the eastern side of their 

property fixed a natural gas tank and equipments and maintain in vacant 

place.  The defendants, who are the husband, wife and son, have no right 

over the first schedule of property.  But by creating documents, they are 

attempting to interfere with the plaintiffs’ enjoyment and also attempted 

to construct a wall in the common land.  Therefore, the plaintiffs filed the 

suit  for  declaring  title  over  the  plaint  second  schedule  property  with 
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permanent injunction not to disturb their enjoyment and possession by 

the defendants and grant permanent injunction with regard to the third 

schedule property for their peaceful possession and enjoyment.

5.The defendant contested the suit and filed the written statement. 

In  the  written  statement,  they  denied  the  allegations  contained  in  the 

plaint.   They further contended that first  schedule property in between 

AB point and on the eastern side of the B point, there is a wall.   The first 

schedule  property totally east-west  12 Thachumulam, north-south   9¼ 

Thachumulam.  It was originally owned by Kandasamy Naickar and he 

sold  it  to  Ramasamy  Naickar’s  son  Kandasamy  Naickar  on 

24.11.1945and  he  and  his  brother  enjoyed  the  property  and  other 

properties and they partitioned among them in the year 1961 orally.  In 

that  partition,  the  property the  property purchased  on 24.11.1945  was 

allotted  to  Kandasamy  Naickar’s  brother  Narayanasamy  Naickar. 

Thereafter,  Narayanasamy  Naickar  and  his  son  Ramasamy  Naickar 

partitioned their family property with other properties on 01.07.1961, in 

which,  the property purchased under  dated 24.11.1945 was allotted to 

N.Ramasamy  Naickar,  in  which,  he  was  granted  north-west  9  ¼ 

Thachumulam,  in  which,  instead  of  mention  9  ¼  Thachumulam they 
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mentioned 12 Thachumulam.  Thus, they mentioned more than extent. 

Ramasamy Naickar,  the first  plaintiff’s  brother  in  law and the second 

plaintiff’s brother.  The above said Ramasamy Naickar sold part of the 

first  schedule  to  Rajalakshmi,  Dhanalakshmi  and  Rukmani  on 

21.09.1962.  Dhanalakshmi Rukmani also sold their share on 01.09.1977 

by separate sale deed to the first plaintiff, in which, they mentioned east-

west  extent  as  60 feet  instead  of  33  feet.   The second  plaintiff  while 

purchasing the property from his sister Rajalakshmi on 12.03.1980, they 

mentioned east-west extent as 60 feet.  Originally, they are not owned 

that much of extent.  On the western side of Raguram house, there is a 6 

feet pathway in the north-south direction.  The plaintiffs are entitled to 

east-west  33  feet  and  north-south  26  feet.   The  defendant  purchased 

property on the southern side of the plaintiffs’ property with the pathway 

right  on  06.06.1982  and  22.06.1994.   In  way  of  counter  claim,  the 

defendants claimed that the plaintiffs encroached plaint second schedule 

property.  Therefore,  the defendants  are right  over the plaint  schedule 

property and recovery the possession from the plaintiffs and to remove 

the compound wall by way of mandatory injunction and to declare the 

defendants’right over the third schedule property as the plaintiffs have no 

right  over  the  property  and  there  is  no  common  pathway  and  it 
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exclusively  belong  to  the  defendants.   With  this  counter  claim,  the 

defendants filed the written statement and prayed to dismiss the suit and 

prayed to allow their counter claim.

6. On the basis of the above said pleas set out by the respective 

parties,  the  following  issues  were  framed  by  the  Trial  Court  for 

consideration:

1. Whether the plaintiffs are entitled to second schedule property 

which is part of the first schedule property?

2. Whether the plaintiffs are entitled to the relief of declaration in 

respect of the second schedule property?

3. Whether  the  plaintiffs  are entitled  to  the relief  of  permanent 

injunction respect of the second schedule property?

4. Whether the third schedule property is the common lane?

5. Whether the plaintiffs  are entitled to the relief of declaration 

and  permanent  injunction  in  respect  of  the  third  schedule 

property?

6. What other remedy is available to the plaintiffs?

7. Before the Trial Court, on the side of the plaintiffs, 4 witnesses 

have been examined as P.W.1 to  P.W.4 and marked 27 documents  as 
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Ex.A1 to Ex.A27.  On the side of the defendant, one witness has been 

examined as D.W.1 and 8 documents have been marked as Exs.B1 to B8. 

8. On consideration of the oral and documentary evidence adduced 

by  the  respective  parties  and  the  submission  made,  the  Trial  Court 

declared the plaintiffs’ title over the plaint second schedule property and 

granted  permanent  injunction  and  with  regard  to  the  third  schedule 

property, dismissed the plaintiffs’ case and allowed the counter claim and 

dismissed the defendant’s counter claim with regard to the declaration 

and recovery of possession of the plaint second schedule property and 

thus, partly decreed the suit and partly allowed the counter claim without 

costs.

9.  Aggrieved  over  the  same,  the  defendants  alone  preferred  in 

A.S.No.22 of 2002 on the file of the Sub Court, Sankarankovil.  The First 

Appellate Court, upon consideration of evidence on record, set aside the 

Judgment and Decree of the Trial Court and also dismissed the counter 

claim of the defendant and thereby dismissed the entire suit filed by the 

plaintiff  and  dismissed  the  counter  claim.   Aggrieved  by  this,  the 

defendants filed S.A.No.1891 of 2003 and the plaintiffs filed S.A.No.470 

of 2005.
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10. While admitting the second appeal, this Court has formulated 

the following substantial questions of law:-

"(1) Whether the findings of the Courts below are vitiated by its 

failure to consider Exs.B.6 to B.8 and the admission of P.W.1 regarding 

the property claimed by way of counter claim?

(2) Whether the courts below is right in not considering the claim 

of the appellants after having found that the respondents are not entitled 

to a larger extent than what is conveyed under Ex.A.1?

(3) Whether the appellate Court was right in interfering with the 

decree in the absence of any cross appeal  or  cross objection from the 

plaintiff?

11.The learned counsel for the appellant in S.A.No.1891 of 2003 

submitted that the judgment and decree of the First Appellate Court is 

against the evidence on record and contrary to law.  The First Appellate 

Court erred in law in not upholding the claim of the appellants in respect 

of  the  first  schedule  property  referred  in  the  written  statement  while 

accepting that the respondent is not having title over the plaint schedule 
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property and not entitled to get any relief of declaration and injunction. 

He further contended that the First Appellate Court erred while accepting 

the documents Ex.B6 and B7 and B8 declared to grant relief sought for 

by  way  of  counter  claim  and  reiterated  other  grounds  raised  in  the 

grounds of appeal. He would further submit that the respondents had not 

filed any appeal  against  the rejection of their claim with regard to the 

third schedule property common pathway and therefore, the finding of 

the  trial  court  has  become final  and  it  cannot  be  agitated  before  this 

Court in the second appeal and thus, pleaded to allow S.A.No.1891 and 

dismiss S.A.No.470 of 2005..  In support of his argument, he has placed 

reliance on the following decisions:-

(i) 2003(2) SLR 22 (Banarsi vs. Ram Phal)

(ii) 2018(4) L.W 699 (Marriyappa Nadar vs. Girija and others) 

12. The learned counsel appearing for the respondents in S.A.No.

1891 of 2003 and the appellants in S.A.No.470 of 2005 submitted that 

the First Appellate Court had erred in concluding that the first schedule 

property is owned and enjoyed by the respondent.  The First Appellate 

Court failed to take into consideration of the measurement given in the 

document Exs.A6 to 8 which are extent  enjoyed by the vendor of the 
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plaintiffs and also failed to consider the fact that Exs.A6 and A7 were 

executed in the year 1973 and measurement given in the respective sale 

deeds  was  in  possession  and  enjoyment  of  the  plaintiffs.   Even  the 

plaintiffs’  vendor  is  not  owned  that  much  of  extent  the  properties 

conveyed to them is within the well accepted boundaries and enjoyed the 

more  extent  and they  prescribed  title  by long  enjoyment.   He further 

contended that the First Appellate Court failed to take note of the settled 

legal  position  that  in  the relevant  documents,  correct  boundaries  were 

given, whereas the area mentioned is only approximate.  The description 

of  boundary  should  prevail  in  ascertaining  the  actual  properties  sold 

under the document.  Therefore, the plaintiffs are entitled for declaration 

and  injunction.   The finding  of  the  Trial  Court  is  against  the  settled 

position of law and liable to be set aside and thus, pleaded to allow the 

S.A(MD)No.470 of  2005.   In  support  of  his  argument,  he  has  placed 

reliance on the following decisions:-

(i) CDJ 1977  MHC 256  (The  Church  of  South  India  Trust 

Association  through  its  power  of  attorney  vs.  Raja 

Ambrose.
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13. I have considered the matter  in the light  of the submissions 

made by the  learned  counsel  on  both  sides  and perused  the  materials 

available on records carefully.

14.A perusal  of  the  records,  it  is  seen  that  the  plaint  contained 

three schedule of properties.  The second schedule property is a part of 

the first schedule of property.  Third schedule property is mentioned as 

common land enjoyed by the plaintiffs and the defendant.  To explain the 

suit properties, the plaintiffs filed a rough sketch, which is evidenced as 

Ex.A13.  A perusal of Ex.A13, it is seen that the first schedule property 

is shown as ABCD.  Second schedule property is shown as B B1, B2, C. 

Third schedule property is shown as D1, D2, D3 and D4.

15. A perusal of records, further reveals that the plaint schedule 

properties  and  the  properties  on  the  southern  side  enjoyed  by  the 

defendant  are originally owned by one Subbiah Naickar.   This  fact  is 

admitted by both parties and no dispute in this regard.

16. The above said Subbiah Naickar’s legal heirs are Kandasamy 

Naickar, Perumal samy Naickar, Narayanasamy Naickar and Gurusamy 
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Naickar.  In this regard, there is no dispute among the parties.  This also 

admitted fact.  

17.The  above  said  four  brothers  partitioned  the  plaint  schedule 

properties  and  other  properties  on  the  southern  side.   Northern  side 

owner  sold  the  a  portion  of  property  by  way  of  sale  deed  dated 

24.11.1945  (Ex.A1)  to  one  Kandasamy  Naickar  S/o  of  Ramasamy 

Naickar.  

18.Ex.A1 sale deed is dated 24.11.1945 the extent purchased was 

east west 12 Thachumulam i.e., 33 feet, south-north 9 ¼ Thachumulam 

i.e.,  25  ½ feet.   This  is  the  parent  documents  to  the  vendors  of  the 

plaintiffs.  Thereafter, in the partition deed dated 01.07.1967 evidenced 

as Ex.A4, the extent mentioned is more than purchased under Ex.A1.  In 

the  Ex.A4  document  east-west  12  Thachumulam,  south-north  12 

Thachumulam.  Originally they got 9 ¼ Thachumulam on the northern 

side.  Now, in ExA4, they mentioned 12 Thachumulam.  This is the first 

document  mentioned  more  extent  than  Ex.A1  original  sale  deed.  In 

pursuance of these documents, in the subsequent sale deeds Ex.A5, A6, 

A7 and A8 they mentioned larger extent i.e., east-west 60 feet and south-
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north 33 feet.  Hence, it is apparently clear that these extents are more 

than the original sale deed Ex.A1 dated 24.11.1945.

19.On  perusal  of  the  boundaries,  it  is  seen  that  the  same 

boundaries were mentioned, but extent is differed.  The boundaries are 

reproduced as mentioned by the Trial Court in para 10 of the Judgment:-

10. th.rh.M.1d;gbfPo;f;fz;l  tptug;gbahd  nrhj;J 

fpiuak; nfhLf;fg;gl;Ls;sJ.

"ngUkhs;rhkp  ehaf;fu;  ghf  tPl;Lf;Fk;  tlf;F 
ntq;flrhkp ehaf;fu; tPl;Lf;Fk; Nkw;F rpj;ija ehaf;fu; 
tPl;Lf;Fk;  njw;F  ghijf;Fk;  fpof;F  ,k;khYf;Fs; 
fpoNky; (E jr;RKok; 12 (33 mb) njd;tly; jr;RKok; 
9>1/4 (25>1/2 mb) cs;s kid epyKk; mjpy; fhiur; 
Rtu; fl;rp ghl;Lj; jfuk; Nghl;bUf;fpw tPL fjT epiy 
Nky;Nfhg;G rk];jKk;"

th.rh.M. 4y; nrhj;J fPo;f;fz;lthW tptupf;fg;gl;Ls;sJ.

"Rg;igah  ehaf;fu;  tPl;Lf;Fk;  tlf;F  ntq;fl;uhk; 
ehaf;fu;  tPl;Lf;Fk; Nkw;F fhspag;g ehaf;fu;  tPl;Lf;Fk; 
njw;F njd;tly; Nuhl;Lf;Fk; fpof;F ,k;khypy; fpoNky; 
jr;RKok; 12 njd;tly; jr;RKok; 12 cs;s fhiu fl;L 
jfuk;  Nghl;l  tPL  fjT  epiy  Nky;Nfhg;G  fhypkid 
tifawhTk;" 

th.rh.M.4d;;gb  ngw;w  nrhj;ij  ,uhkrhkp  ehaf;fu; 

mr;nrhj;ij  21.9.1962k;  Njjp  uh[yl;rkp>  jdyl;Rkp>  2  thjp 
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rPjhyl;Rkp  kw;Wk;  &f;kzp MfpNahu;fSf;F th r MN fpiuak; 

nfhLj;Js;shu;.  th.rh.M.  5Yk;>  th.rh.M.rpy;  cs;s  khy;fNs 

fhl;lg;gl;Ls;sd.  th.rh.M.gPd;  fpiuajhuu;fspy;  xUtuhd 

Uf;kzpak;khs;  ?  mtuJ 4y;  1  gq;if th.rh.M.rpd;  mrypd;gb 

fpiuak;  nfhLj;Js;shu;>  th.rh.M.gPy;  fpiua  fPo;f;fz;lthW 

tptupf;fg;gl;Ls;sJ. 1k; thjpf;F

njd;tly;  njUTf;Fk;  Nuhl;Lf;Fk;  fpof;F  fpoNky; 
njUTf;Fk;  njw;F  ntq;fpl;lhhkehaf;fu;  tifawh  tPl;Lf;Fk; 
Nkw;F FUrhkp ehaf;fu; tifawh tPl;Lf;Fk; ntq;fpl;luhk; ehaf;fu; 
tifawh  tPl;Lf;Fk;  tlf;F>  ,k;khYf;Fs;  fpoNky;  mb  60 
njd;tly;  mb  33  cs;s  kid  epyj;jpy;  fpoNky;  mb  30 
njd;tly; mb 9 cs;s ,lj;jpy; mjpy; fpof;F Kfkha; kz;ftu; 
fl;b  $iu  Nka;e;J  ,Uf;fpw  $iu  fl;blKk;  fjT  epiy 
Nky;f;Nfhg;G  tifawhtpy;  gpuptpd;wp  vd;ghfk;  4y;  1  gq;F 
ghj;jpaKk;

kw;nwhU  fpiuajhuuhd  jdyl;Rkpak;khs;  jdf;Fg; 

ghj;jpag;gl;l 4y; 1 gq;if th.rh.M.7y; mrypd; gb 1.9.1973y; 1k; 

thjpf;F  fpiuak;  nfhLj;Js;shu;>  th.rh.M.7Yk;>  th.rh.M.6d; 

khy;fSk;  msTfSk;  fhl;lg;gl;Ls;sd>  kw;nwhU  fpiuajhuuhd 

uh[yl;Rkp  vd;gtu;  12.3.1980  Njjp  th.rh.M.8d;  gb 2k;  thjpf;F 

mtuJ 4y; 1gq;if fpiuak; nfhLj;Js;shu;> th.rh.M.8y; fpiuar; 

nrhj;J fPo;f;fz;lthW tptupf;fg;gl;Ls;sJ.
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"njd;tly;  Nuhl;bw;Fk;  fpof;F  uhkfpU\;z  ehaf;fu; 
tifawh  tPl;L  kidf;Fk;  Nkw;F  FUrhkp  ehaf;fu;  ehuzg;g 
ehaf;fu;  ,tu;fs;  tPl;L  kidf;Fk;  tlf;F  nuq;frhkp  ehaf;fu; 
tifawh tPl;Lf;Fk; fpoNky; re;J ghijf;Fk; njw;F> ,k;khYf;Fs; 
fpoNky; mb 60 njd;tly; mb 33 cs;s fhypkidapy; gpuptpd;wp 
4y; 1 gq;F ghj;jpaKk;"

(2C

th.rh.M.8y;  fPo;g;gf;f  khyhff;  fhl;lg;gl;Ls;s  uhkfpU\;z 

tifawh> ntq;fl;luhk ehaf;fupd; gpd; ghj;jpa];ju;fs; Mthu;fs;. 

th.rh.M.6  Kjy;  8 tiuAs;s Mtzq;fspy;  th.rh.M. 1 Kjy; 

th.rh.M.5I tpl fpoNky;  msT mjpfkhff;  nfhLf;fg;gl;Ls;sJ. 

njupatUfpwJ.

20.In all these documents, it is revealed that east-west and north-

south extent mentioned more than the original documents.  On perusal of 

the defendants’ side documents Exs.B6, B7 and B8, it is seen that Ex.B6 

is  the  sale  deed  dated  22.06.1983  in  favour  of  Venkaraman  Naickar 

executed by Gurusamy Naickar.  Ex.B7 is the sale deed dated 06.06.1945 

executed  by Venkarama Naickar to the first defendant.  Ex.B8 is the sale 

deed  dated  22.05.1994  executed  by  Venkarama  Naickar  to  the  first 

defendant.  All these documents reflect that the defendants purchased the 
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properties on the southern side of the plaint schedule properties of the 

plaintiffs.   The First Appellate Court in para 40 elaborately discussed, 

which reproduced hereunder:-

“40. 2tJ jgrpy; nrhj;J> 1tJ jgrpy; nrhj;Jf;Fs; 

tUfpwjh?  vd;gij  fz;lwpaNtz;bAs;sJ.  2tJ 

jgrpy; nrhj;J th.rh.M.13 tiuglj;jpy; 1tJ jgrpy; 

nrhj;jpy;  fPo;  gFjpahff;  fhz;gpf;fg;gl;Ls;sJ. 

th.rh.M.1y;  ghijf;Fk;  fpof;F  vd;W  vy;if 

nrhy;yg;gl;Ls;sJ. ,e;j tof;fpy; ePjpkd;w Mizau; 

epakpf;fg;gl;L> ,UKiw nrd;W mwpf;iffs; kw;Wk;> 

tiuglq;fs;  jhf;fy;  nra;Js;shu;.  Kjy;Kiw 

jhf;fy;  nra;j  mwpf;if  eP.k.rh.M.1  MfTk;> 

tiuglj;ij  eP.k.rh.M.2  MfTk;  Fwpf;fg;gl;Ls;sJ. 

2tJ  Kiw  jhf;fy;  nra;j  mwpf;if  eP.k.rh.M.3 

MfTk;>  tiuglk;  eP.k.rh.M.4  MfTk; 

Fwpf;fg;gl;Ls;sJ.  eP.k.rh.M.  1  mwpf;ifapy; 

msTfSk;  nrhy;yhjjhy;  2tJ  KiwAk;  mNj 

tof;fwpQu;  jhd;  epakpf;fg;gl;Ls;shu;.  eP.k.rh.M.3 

mwpf;ifiaAk;>  eP.rh.M.  4  tiuglj;ijAk; 

ghu;f;Fk;NghJ>  1tJ  jgrpy;  nrhj;jpw;F  Nkw;Nf 

fOFkiy  nry;fpw  rhiy  njd;tlyhff; 

fhzg;gLfpwJ.  me;jj;  njd;tly;  rhiyapy;  1tJ 

jgrpy;  nrhj;jpd;  Nkw;F  vy;if  V>gp  vd 

fhz;gpf;fg;gl;Ls;sJ.  vdNt>  V>  Gs;spapypUe;J 

fpof;fhf  12  jr;RKok;  kl;LNk  th.rh.M.1  Mjp 

Mtzj;jpd;  gb  vjpu;Nky;KiwaPl;lhsu;fSf;F 
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cupik Nfhu ,aYk;> mjhtJ 33 mb kl;LNk Nfhu 

,aYk;.  eP.k.rh.M.3  kw;Wk;  eP.k.rh.M.4ypUe;J>  'V 

Gs;spapypUe;J 'rp6' Gs;sp tiuf;Fk; cs;s fpoNky; 

ePsk;  33 mb vd;W njspthfr;  nrhy;yg;gl;Ls;sJ. 

'V'  Gs;spapypUe;J  'rp6'  Gs;sp  tiuf;Fk;  fpoNky; 

Rtu;  njhlu;r;rpahf  cs;sJ  vd;gJk; 

mwpf;ifapypUe;J  njspthfpwJ.  vdNt>  'V' 

'Gs;spapypUe;J  'rp6'  Gs;sp  tiuf;Fk;  cs;s 

fpoNky; 33 mb tiujhd; vjpu;Nky;KiwaPl;lhsUf;F 

ghj;jpaij  ,Uf;fpwJ  vd;gJ  njspthfpwJ.  'V' 

Gs;sp Kjy; 'V 1' Gs;sp tiuf;Fk; cs;s fpoNky; 

ePsk;  46  mb  3  mq;Fyk;  vd  eP.k.rh.M.  1 

mwpf;ifapy;  nrhy;yg;gl;Ls;sJ.  mg;gb 

ghu;f;Fk;NghJ eP.k.rh.M.4 tiuglj;jpy;  cs;s 'rp6' 

Gs;spf;F  fpof;Nf  13  mb  3  mq;Fyk;  ,lj;jpw;F 

vjpu;Nky;KiwaPl;lhsu;fSf;F  ve;jtpj 

cupikAk;  ,y;iy  vd;gJ  njspthfpwJ.  Mdhy;> 

1tJ jgrpyhf fpoNky;  42  mbAk;>  njd;tly;  33 

mbAk;  cs;s  ,lKk;>  mjpy;  fpoNky;  6  mb> 

njd;tly;  33  mbahfTk;  2tJ  jgrpy;  nrhj;jhf 

tptupf;fg;gl;Ls;sJ.  vjpu;Nky;KiwaPl;lhsu;fSf;F 

fpoNky; 33 mb jhd; ghj;jpak; ,Ug;gjhy; mjw;F 

fpof;Nf ,Uf;Fk; 2tJ jgrpy; nrhj;J 1tJ jgrpy; 

xU gFjp my;y vd;gJk;> 2tJ jgrpy; nrhj;Jf;F 

cupik  ,Ug;gJ  rk;ge;jkhf  kWf;fpd;w  epiyapy; 

ve;j  MtzKk;  jhf;fy;  nra;J 

vjpu;Nky;KiwaPl;lhsu;fs;  jug;gpy; 

epUgpf;fg;gltpy;iy vd;gJ njspthfpwJ. Nkw;$wpa 
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rhl;rpa  rhd;whtz;qfspd;  mbg;gilapy; 

ghu;f;Fk;NghJ>  vjpu;Nky;KiwaPl;lhsu;fSf;F  2tJ 

jgrpy;  nrhj;J  Mtzq;fspd;  mbg;gilapy; 

ghj;jpag;gl;lJ  my;y  vdKbT  nra;J  ,e;jg; 

gpur;rpidf;F  Nky;KiwaPl;lhsu;fSf;F  rhjfkhf 

gjpy; mspf;fg;gLfpwJ”

21.  There  is  no  dispute  regarding  the  fact  that  in  each  of  the 

documents relied on by the plaintiffs i.e, Exs.A1, A4, A5, A6, A7 and A8 

the extent is clearly marked.  Evidence supplied by boundaries, extent, 

survey  numbers  are  the  determining  factors.   It  is  established  legal 

position that boundaries would prevail over measurement in case there is 

conflict.   This  principle  is  applicable  in  case  of  doubtful  or  varying 

extents  in  the  documents  of  title  relating  to  the  property  boundaries 

should  be  preferred  to  the  extent.   Only  in  the  absence  of  definite 

materials to show the actual extent intended to be sold the boundaries 

should outweigh the doubtful extent mentioned in the document.  If the 

recitals in the documents and the circumstance of the case show that a 

lesser  extent  only was conveyed then the area covered by boundaries, 

and  there  is  clear  evidence  as  to  the  intention  of  the  parties  with 

reference to the extent conveyed, then the extent should prevail over the 

20/25
https://www.mhc.tn.gov.in/judis



S.A.No.1891/2003 & S.A(MD)No.470/2005

boundaries.  This principle is settled by (1984) 2  MLJ 306 (Dina Malar 

Publication  vs.  The  Tiruchirappalli  Municipality and  others. 

Therefore,  argument  of  the  placed  by  the  learned  counsel  for  the 

plaintiffs has no merit.

22. I have considered the submission of the learned counsel for the 

defendants.  The Trial Court rejected claim of the plaintiffs with regard 

to the third schedule property, but  the plaintiffs  had not preferred any 

appeal and it become final and it cannot be agitated before this Court in 

the second appeal.  This argument has no merits in view of the Order 41 

Rule 33 C.P.C.  Order 41 Rule 33 reads as follows:-

“33. Power of Court of Appeal.—The Appellate Court shall 

have power to pass any decree and make any order which 

ought  to  have been passed  or  made and to  pass  or  make 

such  further  or  other  decree  or  order  as  the  case  may 

require,  and  this  power  may  be  exercised  by  the  Court 

notwithstanding  that  the  appeal  is  as  to  part  only  of  the 

decree and may be exercised in favour of all or any of the 

respondents or parties, although such respondents or parties 

may not  have  filed  any appeal  or  objection  1  [and  may, 

where there have been decrees in cross-suits or where two 

or  more  decrees  are  passed  in  one  suit,  be  exercised  in 

respect of all or any of the decrees, although an appeal may 

not have been filed against such decrees]: 1 [Provided that 
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the Appellate Court shall not make any order under section 

35A in pursuance of any objection on which the Court from 

whose decree the appeal is preferred has omitted or refused 

to make such order.]”

23.Further,  with  regard  to  the  counter  claim of  the  defendants, 

there is no sufficient  and adequate evidence to show that the pathway 

claim by the defendant was in existence originally.  It is negative on the 

ground that wall on the east-west direction is the old one more than 80 

years,  it  is  old  wall  as  per  the  report  of  the  Advocate  Commissioner 

Ex.C1 and C2.  However, there was no pathway in existence as claimed 

by the  defendant.   Under  these  circumstances,  the  allegation  that  the 

defendants used the pathway by using through second schedule property 

is  not  supported by any evidence on record.    Further,  the defendants 

failed  to  prove  his  counter  claim.   The  boundaries  mentioned  in  the 

counter  claim  is  not  consistence  with  the  title  deed  filed  by  the 

defendants as Ex.B6, B7, B8.  The counter claim boundaries and their 

title  deeds  are  not  consistence.   Under  these  circumstances,  the  Trial 

Court and the First Appellate Court rightly rejected the counter claim of 

the defendants.

24.  The  finding  of  the  First  Appellate  Court  is  based  on  the 
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materials  on  record.   There  is  no  misconception  of  documents  or 

misappreciation of evidence.  It is well considered upon the documentary 

and oral evidence on record.  There is no ground for interference.  I find 

no  merit  in  both  the  appeals.   The  substantial  questions  of  law  are 

answered accordingly.

25.  In the result,  both the second appeals  fail  and the same are 

dismissed.  No costs.
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To:

1.The Sub Judge, Sankarankovil.
2.The Additional District Munsif, Sankarankovil.

3.The Section Officer,
   V.R. Section,
   Madurai Bench of Madras High Court,
   Madurai.
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V.SIVAGNANAM, J.

skn

Judgment made in
S.A.No.1891 of 2003

And
S.A(MD)No.470 of 2005
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