S.A.No.1825 of 2003

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

RESERVED ON : 02.12.2024
PRONOUNCED ON  : 19.12.2024
CORAM:

THE HONOURABLE MR. JUSTICE V.SIVAGNANAM

S.A.No.1825 of 2003
and
C.M.P(MD)Nos.14136 & 14139 of 2024,
C.M.P.No0s.19892 & 16619 of 2003

1.0.Krishnan(Died)
...Appellant/Appellant/Defendant
2.Azhagu Soundari
3.Sivakumar
4.Jegadeesan
5.Parimala

(Appellants 2 to 5 are brought on record as
LRs of the deceased sole appellant vide order of the

Court, dated: 28.01.2009 made in M.P(MD)Nos.1 to 3 of 2008)

-Vs-

M.Palaniyayee ...Respondent/Respondent/Plaintiff

Prayer : Second Appeal filed under Section 100 of the Civil Procedure Code,
against the judgment and decree of the learned Additional District Judge,
Pudukottai, dated 21.02.2003 and made in A.S.No.46 of 2001 confirming the
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judgment and decree of the Court of the Principal District Munsiff of
Pudukottai dated 18.09.2001 passed in O.S.No.176 of 1999.

For Appellants : M/s.Vijayakumari Natarajan

For Respondents : Mrs.S.Prabha
for M/s.S.Deenadhayalan

JUDGMENT

This Second Appeal has been filed against the judgment and decree of
the learned Additional District Judge, Pudukottai, dated 21.02.2003 and made
in A.S.No0.46 of 2001 confirming the judgment and decree of the Court of the
Principal District Munsiff, Pudukottai, dated 18.09.2001, passed in O.S.No.176

of 1999.

2. For the sake of convenience, the parties are referred to as per their

rankings in the Trial Court.

3. The defendant in the suit in O.S.No.176 of 1999 on the file of the
Principal District Munsif, Pudukottai is the appellant herein. The respondent is

the plaintiff.
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4. The substance of the plaintiff's case is that the plaintiff had purchased a
plot No.4 at Sri Nagar, Pudukkottai, on 17.02.1992, for valuable consideration
from one Malaiyandi, the extent of the said plot is 59 feet on East West and 39
feet and 4% of inches on South North in total 2324 sq.feets., and on the
southern side of the appellant/defendant is having a plot in Plot No.5. The
respondent/plaintiff put up a compound wall during the year 1988, at that time
the appellant/defendant did not raise any objection. All of sudden on
21.09.1999 with help of henchman the appellant/defendant demolish the same
and interfere the peaceful possession and enjoyment of the Respondent/Plaintiff

which constrained to file the said suit.

5. The defendant filed a written statement and contested the suit stating
that the appellant/defendant is in possession and enjoyment of the plot No.5, the
Respondent/Plaintiff put up a compound wall by encroaching the plot No.5.
Hence, the Respondent/Plaintiff is not entitled for the claim of permanent
injunction as well as damage. He denied the allegations happened on
21.09.1999. The Respondent/Plaintiff approached the appellant/defendant to
purchase the plot No.5, the same was refused by him. Due to such motive the

plaintiff filed a vexatious suit with false averments.
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6. On the basis of the above said pleas set out by the respective parties,

the following issues were framed by the Trial Court for consideration:-

“l.Is the plaintiff entitled to the relief of permanent
injunction, against the defendant?

2. Is the plaintiff entitled to damages of Rs.5,000/- from the
defendant, as prayed for?

3. Is the suit had for non joinder of the owner of the plot No.3
on the north of the suit property?

4. To what else relief is the plaintiff entitled?”

7. Before the trial Court, in support of the plaintiff's case, the plaintiff's
husband was examined as P.W.1 and Arockiasamy and Arandhai Annadurai
were examined as P.W.2 and P.W.3 and 1 document was marked as Ex.Al. On
the side of defendants, the defendant himself examined as D.W.1 and one
document was marked as Ex.B.1. The Advocate Commissioner was appointed

by the Court. He inspected the property and filed a report as Ex.C1 to Ex.C4.

8. On a consideration of the oral and documentary evidence adduced by
the respective parties and the submissions made, the trial Court dismissed the

suit by a judgment and decree dated 18.09.2001. Aggrieved over the same, the
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defendant filed an appeal in A.S.No.46 of 2001 on the file of Additional District
Judge cum Chief Judicial Magistrate, Pudukkottai. The first appellate Court by
its judgment dated 21.02.2003, confirmed the judgment and decree passed by
the trial Court and dismissed the appeal. Aggrieved over the same, the

defendant has filed Second Appeal before this Court.

9. This Court while admitting the Second Appeal has framed the
following substantial question of law:

“a) In the facts and circumstances of the case, whether the
relief of bare injunction can be granted without the prayer for
declaration of title of land over which the alleged compound
wall rests as claimed by the plaintiff?

(b) When the owner of northern plot No.3 has occupied
more portion encroaching the northern portion of the plaintiff's
plot No.4 as is evidenced from the commissioner's report and
plan, whether the prayer for the given schedule encroaching into
the northern portion of the defendant's plot No.5 and claim to
put up construction on the defendant's plot No.5, could be
sustained?

c) Whether the suit is maintainable without impleading the
owner of plot No.3 who is a necessary party to decide the
measurements of the plot Nos.3 and 4 and whether the suit

suffers due to non jointer of necessary parties?”
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10. The learned Counsel appearing for the appellants submits that the
judgment of the trial Court and the first appellate Court are against the evidence
on record and against the law. The Advocate Commissioner and the Taluk
Surveyor have not measured the property and not followed the Tamil Nadu
Survey and Boundaries Act. There is a clear evidence of encroachment made by
the plaintiff. The trial Court and the first appellate Court failed to appreciate the
evidence on record properly. The finding is perversive one. Therefore, it is
liable to set aside and he pleaded to allow the Second Appeal. He further
contended that the suit is not maintainable without a prayer for declaration of
title of land over which the alleged compound wall rest as claimed by the

plaintiff.

11. The learned Counsel appearing for the appellants further contended
that in the Advocate Commissioner's report, it is mentioned that the owner of
the plot No.3 has occupied the more portion. Encroachment made in the
northern portion of the plaintiff's Plot No.4, he was not impleaded as a party in
the suit. The suit is hit by non-joinder of necessary parties. The trial Court and
the first appellate Court have failed to appreciate the fact and decreed the suit

and pleaded to allow the Second Appeal.
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12. To support his arguments, the learned Counsel appearing for the
appellants has relied upon the following judgments:-

1) Anathula Sudhakar Vs. P.Buchi Reddy(Dead) by LRs. & others
reported in 2008 (6) CTC 237;

2) State of Rajasthan and others Vs. Shiv Dayal and another reported
in 2019 (5) CTC 843;

3) V.R.Shanmugham(deceased) and 6 others Vs. Baskar and 4 others
reported in 2020 (1) CTC 427; and

4) Sivasankaran Vs. S.B.Raman reported in 2020 (2) CTC 690.

13. The learned Counsel for the respondents support the judgment and
decree of the Courts below. According to the learned Counsel for the
respondent, he put up a compound wall during the year 1988 in his plot. At that
time, the appellant/defendant did not raise any objection. All of a sudden, on
21.09.1999 with a help of henchman, the appellant/defendant demolished the
same and interfered the peaceful possession and enjoyment of the

respondent/plaintiff.

14. I have considered the matter in the light of the submissions made by
the learned counsel on both sides and perused the materials available on

records.
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15. On perusal of the records, it is seen that the plaintiff has purchased a
Plot No.4 at Sri Nagar, Pudukottai District from one Malaiyandi on 17.02.1992
for the valuable consideration of Rs.76,300/- to an extent of 59 feet on East
West and 39 feet and 4 2 feet inches on South North, totally 2324 sq.ft. It is
evident by the sale deed Ex.A1, dated 17.02.1992. It is also not disputed that the
defendant is the owner of the Plot No.5 on the Southern side of the plaintiff

Plot.

16. There is no cloud upon the title of the plaintiff property. It is evident
by Ex.Al sale deed. Further, the defendant claims that the plaintiff encroached
his property and constructed the compound wall. Under these circumstances,
the plaintiff need not pray for declaration of title of the land over which the
alleged compound wall rest. Further, there is no allegations that the owner of
Plot No.3 encroached the plaintiff's property. There is no dispute between the
owner of the Northern Plot No.3. Therefore, he is not a necessary party as
dispute is on the southern portion of the plaintiff and Northern side of the
defendant. Therefore, the suit is not hit by necessary parties and the suit is well

maintainable.
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17. This Court during the course of arguments on the submission of the
learned Counsels for both sides, directed the Taluk Surveyor, Pudukottai to
measure the plots and find out any encroachment. In pursuance of this Court
order, the Tashildar, Pudukottai has submitted a report after surveying the plots
with a help of Taluk Surveyor by proceedings No.Na.Ka.A1/109/2024, dated

19.01.2024.

18. The survey report of the plots with measurement and for better
appreciation, the report is re-produced as follows:-

“UBIBCHTL ML T LD  IOBHBID  HTEVIST,  LBISCHTL 6wl
Oam@ SImo 6w 6TewIs6.369/5, 369/6, 369/7 wmmib 369/8(LNemm
oTemIH611.3,4,5,6,7 oBBID  8) SyFweuBplled SLHATO6ID  COFHTLTUTS
Ol Ha 68 &/O\L1. &) (633 6T0T 63T 6160TLIGUIT LOTGUOTLIGHLD O\F eiTem6nT
© WMHAHIOB  1gHIed] SHemem  aulpdh@ (aupsh@ etew.S.A.No.1825 of
2003) OQBTLIHSH OHTLTUTES, 19.09.2024 SE@THI Hlev SieMeneULILIGHI
CuoposTenih LaHsCaTiemL Gmeul L Heo SlemeuT(OUT) LleTeu(hHLomml
S HenD OCFUISHIGTENTT.

LOTEWTLINID  OF6ilemedT  © _WIMHAIDEIB  IOHIDT  SHlenel  6UIDSHE)
(oups@ etewr.S.A.No0.1825 of 2003) — euflaT HHeUILIY, LODISHTIT
OmasHgear  FH/Oudmegemwrer  OBEILD  aTHTOUSTIT  Lpefiwimud
&/OL.eme0FFTO  FCUINTHEHHE 18.09.2024 DSIHBI  SieTenaULILI6NT
CewiusBE SHHaued SPlaliy GCBTlleord UPRISLLILL S  6TIQLD,
SIHET  Sliglienuied,  19.09.2024  oiIm  WE@ISHTIT  ClE0E T 60
&/CL.dmegetoTedr  LOBEILD  GTAHTOEISTIT  Lpeiwmul  &/6IL.eneodF il
FHCwmT  (peirelemeoulley, LHSCHET ML M@ &Hymw  Hiteurs
SIIGUEVT, &Moo GalwmenT  aSlGwnT  SPTLnda6emT8 @) 6ThL 60T
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OITH  Seneneuliient  QFUISHe0, Llenml  etewt.3-Ee0 JTnGamLTed
aaiLelT &l S SiEILeUd QFUIH UHSMIT eTedieyb, LI6mTL  6T6wr.
4-860 uLpeiwmul  &/Cu.emevdFaTl eaUaT @ih &Ll  GlulHbHal
QUIHSIBIT eleviayD, Llenm’ eT6wl.5 OBDID 6-%61M6d LOEISTIT GlenssgSa e
&/OL.dmegemreir  eILUTSH @i LBBID  STEIUILLOTE  SiEDILIGULD
Cauwigd eaumADTT eeieybd, LlenTl elewr.7-Q60 Mg &I  Q&IBI
o eifenigl  eleiayd, GuBuy  Slemmelileml  GFUISHHL  eTeualF
HSHTOLILBEHD B60enev eTadiad CFHTlaldgiemenTir.

aeiBeu, UHSCHTL ML OHM@E HITOWD L0  6160TH6T.369/5,

369/6, 369/7 ommid  369/8(0enml  eTewIk61.3,4,5,6,7  oBmID  8)
S P weumnsied SlemenallILenfl GLoBO\BITewIL 560 IR
SATOYBEHD Bevenev eTaingHd OFHflaldsis0smenaGpesr.”

19. In view of the above report, it is seen that there is no encroachment by
any persons upon any other plots. The trial Court and the first appellate Court
have gone into the evidence and have appreciated the same and came to the
conclusion that the plaintiff has constructed his southern side compound wall
within his extent purchased by him and the compound wall was within his
boundary. Under these circumstances, the defendant damaged the property.
Therefore, the trial Court and the first appellate Court based on evidence on
record, decreed the suit as prayed for. These are finding of fact by the trial
Court besides this Court also got the report through the Taluk Surveyor to
confirm if any encroachment made by any parties in the Plot purchased by them.
The concurrent findings of fact is unquestionable in the Second Appeal. The

Judgments produced by the Counsel for the plaintiff, is not helpful to support

https://lwww.mhc.tn.gov.in/judis

Page 10 of 12



S.A.No.1825 of 2003

this case. Therefore, there is no merits in the Second Appeal and is liable to be
dismissed accordingly. The substantial question of law framed by this Court is

answered accordingly.

20. In the result, the Second Appeal fails and the same is dismissed. No

costs. Consequently, connected miscellaneous petitions are also closed.

19.12.2024

NCC : Yes/No
Index : Yes/No
Internet: Yes/No
RIR
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V.SIVAGNANAM . J,

RJIR
To
1.The learned Additional District Judge, Pudukottai.
2.The Principal District Munsiff of Pudukottai.
3.The Section Officer,

V.R.Section,
Madurai Bench of Madras High Court, Madurai.

Pre-delivery judgment made in
S.A.No.1825 of 2003

19.12.2024
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