
S.A.No.1825 of 2003

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

     RESERVED ON             :   02.12.2024

     PRONOUNCED ON      :    19.12.2024

CORAM:

THE HONOURABLE MR. JUSTICE V.SIVAGNANAM 

S.A.No.1825 of 2003

and

C.M.P(MD)Nos.14136 & 14139 of 2024,

C.M.P.Nos.19892 & 16619 of 2003

1.O.Krishnan(Died)  
...Appellant/Appellant/Defendant

2.Azhagu Soundari
3.Sivakumar
4.Jegadeesan
5.Parimala

(Appellants 2 to 5 are brought on record as

LRs of the deceased sole appellant vide order of the 

Court, dated: 28.01.2009 made in M.P(MD)Nos.1 to 3 of 2008)

-Vs-

M.Palaniyayee ...Respondent/Respondent/Plaintiff

Prayer : Second Appeal filed under Section 100 of the Civil Procedure Code, 

against  the  judgment  and  decree  of  the  learned  Additional  District  Judge, 

Pudukottai, dated 21.02.2003 and made in A.S.No.46 of 2001 confirming the 
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judgment  and  decree  of  the  Court  of  the  Principal  District  Munsiff  of 

Pudukottai dated 18.09.2001 passed in O.S.No.176 of 1999.

For Appellants  : M/s.Vijayakumari Natarajan
 

    For Respondents  : Mrs.S.Prabha   
      for M/s.S.Deenadhayalan  

    

JUDGMENT

This Second Appeal has been filed  against the judgment and decree of 

the learned Additional District Judge, Pudukottai, dated 21.02.2003 and made 

in A.S.No.46 of 2001 confirming the judgment and decree of the Court of the 

Principal District Munsiff, Pudukottai, dated 18.09.2001, passed in O.S.No.176 

of 1999. 

2.  For the sake of convenience,  the parties  are referred to as per their 

rankings in the Trial Court.

3. The defendant  in  the suit  in O.S.No.176 of  1999 on the file  of  the 

Principal District Munsif, Pudukottai is the appellant herein. The respondent is 

the plaintiff.
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4. The substance of the plaintiff's case is that the plaintiff had purchased a 

plot No.4 at Sri Nagar, Pudukkottai, on 17.02.1992, for valuable consideration 

from one Malaiyandi, the extent of the said plot is 59 feet on East West and 39 

feet  and  4½  of  inches  on  South  North  in  total  2324  sq.feets.,  and  on  the 

southern  side  of  the  appellant/defendant  is  having  a  plot  in  Plot  No.5.  The 

respondent/plaintiff put up a compound wall during the year 1988, at that time 

the  appellant/defendant  did  not  raise  any  objection.  All  of  sudden  on 

21.09.1999 with help of henchman the appellant/defendant demolish the same 

and interfere the peaceful possession and enjoyment of the Respondent/Plaintiff 

which constrained to file the said suit.

5. The defendant filed a written statement and contested the suit stating 

that the appellant/defendant is in possession and enjoyment of the plot No.5, the 

Respondent/Plaintiff  put  up a compound  wall  by encroaching the  plot  No.5. 

Hence,  the  Respondent/Plaintiff  is  not  entitled  for  the  claim  of  permanent 

injunction  as  well  as  damage.  He  denied  the  allegations  happened  on 

21.09.1999.  The  Respondent/Plaintiff  approached  the  appellant/defendant  to 

purchase the plot No.5, the same was refused by him. Due to such motive the 

plaintiff filed a vexatious suit with false averments.     
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6. On the basis of the above said pleas set out by the respective parties, 

the following issues were framed by the Trial Court for consideration:-

“1.Is  the  plaintiff  entitled  to  the  relief  of  permanent  

injunction, against the defendant?

2. Is the plaintiff entitled to damages of Rs.5,000/- from the 

defendant, as prayed for? 

3. Is the suit had for non joinder of the owner of the plot No.3 

on the north of the suit property?

4. To what else relief is the plaintiff entitled?”

7.  Before the trial Court, in support of the plaintiff's case, the plaintiff's 

husband  was  examined  as  P.W.1 and Arockiasamy and Arandhai  Annadurai 

were examined as P.W.2 and P.W.3 and 1 document was marked as Ex.Al. On 

the  side  of  defendants,  the  defendant  himself  examined  as  D.W.1  and  one 

document was marked as Ex.B.1. The Advocate Commissioner was appointed 

by the Court. He inspected the property and filed a report as Ex.C1 to Ex.C4.

8. On a consideration of the oral and documentary evidence adduced by 

the respective parties and the submissions made, the trial Court dismissed the 

suit by a judgment and decree dated 18.09.2001. Aggrieved over the same, the 
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defendant filed an appeal in A.S.No.46 of 2001 on the file of Additional District 

Judge cum Chief Judicial Magistrate, Pudukkottai. The first appellate Court by 

its judgment dated 21.02.2003, confirmed the judgment and decree passed by 

the  trial  Court  and  dismissed  the  appeal.  Aggrieved  over  the  same,  the 

defendant has filed Second Appeal before this Court.     

9.  This  Court  while  admitting  the  Second  Appeal  has  framed  the 

following substantial question of law: 

“a) In the facts and circumstances of the case, whether the  

relief of bare injunction can be granted without the prayer for  

declaration  of  title  of  land  over  which  the  alleged  compound  

wall rests as claimed by the plaintiff?

(b) When the owner of northern plot  No.3 has occupied  

more portion encroaching the northern portion of the plaintiff's  

plot  No.4 as is  evidenced from the commissioner's  report  and 

plan, whether the prayer for the given schedule encroaching into  

the northern portion of the defendant's plot No.5 and claim to  

put  up  construction  on  the  defendant's  plot  No.5,  could  be 

sustained?

c) Whether the suit is maintainable without impleading the  

owner  of  plot  No.3  who  is  a  necessary  party  to  decide  the 

measurements  of  the  plot  Nos.3  and  4  and  whether  the  suit  

suffers due to non jointer of necessary parties?”
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10.  The learned Counsel  appearing  for  the  appellants  submits  that  the 

judgment of the trial Court and the first appellate Court are against the evidence 

on  record  and  against  the  law.  The  Advocate  Commissioner  and  the  Taluk 

Surveyor have  not  measured  the  property and not  followed  the  Tamil  Nadu 

Survey and Boundaries Act. There is a clear evidence of encroachment made by 

the plaintiff. The trial Court and the first appellate Court failed to appreciate the 

evidence  on  record  properly.  The finding  is  perversive  one.  Therefore,  it  is 

liable  to  set  aside  and  he  pleaded  to  allow  the  Second  Appeal.  He  further 

contended that the suit is not maintainable without a prayer for declaration of 

title  of  land  over  which  the  alleged  compound  wall  rest  as  claimed  by the 

plaintiff. 

11. The learned Counsel appearing for the appellants further contended 

that in the Advocate Commissioner's report, it is mentioned that the owner of 

the  plot  No.3  has  occupied  the  more  portion.  Encroachment  made  in  the 

northern portion of the plaintiff's Plot No.4, he was not impleaded as a party in 

the suit. The suit is hit by non-joinder of necessary parties. The trial Court and 

the first appellate Court have failed to appreciate the fact and decreed the suit 

and pleaded to allow the Second Appeal. 
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12.  To  support  his  arguments,  the  learned  Counsel  appearing  for  the 

appellants has relied upon the following judgments:-

1)  Anathula  Sudhakar  Vs.  P.Buchi  Reddy(Dead)  by  LRs.  &  others  

reported in 2008 (6) CTC 237;

2) State of Rajasthan and others Vs. Shiv Dayal and another reported  

in 2019 (5) CTC 843;

3) V.R.Shanmugham(deceased) and 6 others Vs. Baskar and 4 others  

reported in 2020 (1) CTC 427; and

4) Sivasankaran Vs. S.B.Raman reported in 2020 (2) CTC 690.

13. The learned Counsel  for the respondents  support  the judgment and 

decree  of  the  Courts  below.  According  to  the  learned  Counsel  for  the 

respondent, he put up a compound wall during the year 1988 in his plot. At that 

time, the appellant/defendant did not raise any objection. All of a sudden, on 

21.09.1999 with a help of henchman, the appellant/defendant  demolished the 

same  and  interfered  the  peaceful  possession  and  enjoyment  of  the 

respondent/plaintiff. 

14. I have considered the matter in the light of the submissions made by 

the  learned  counsel  on  both  sides  and  perused  the  materials  available  on 

records.
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15. On perusal of the records, it is seen that the plaintiff has purchased a 

Plot No.4 at Sri Nagar, Pudukottai District from one Malaiyandi on 17.02.1992 

for the valuable consideration of Rs.76,300/- to an extent of 59 feet  on East 

West and 39 feet and 4 ½ feet inches on South North, totally 2324 sq.ft. It is 

evident by the sale deed Ex.A1, dated 17.02.1992. It is also not disputed that the 

defendant is the owner of the Plot No.5 on the Southern side of the plaintiff 

Plot.

16. There is no cloud upon the title of the plaintiff property. It is evident 

by Ex.A1 sale deed. Further, the defendant claims that the plaintiff encroached 

his  property and constructed the compound wall.  Under these circumstances, 

the plaintiff  need not pray for declaration of title of the land over which the 

alleged compound wall rest. Further, there is no allegations that the owner of 

Plot No.3 encroached the plaintiff's property. There is no dispute between the 

owner  of  the  Northern  Plot  No.3.  Therefore,  he  is  not  a  necessary  party  as 

dispute  is  on  the  southern  portion  of  the  plaintiff  and  Northern  side  of  the 

defendant. Therefore, the suit is not hit by necessary parties and the suit is well 

maintainable.   
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17. This Court during the course of arguments on the submission of the 

learned  Counsels  for  both  sides,  directed  the  Taluk  Surveyor,  Pudukottai  to 

measure the plots and find out any encroachment. In pursuance of this Court 

order, the Tashildar, Pudukottai has submitted a report after surveying the plots 

with a help of Taluk Surveyor by proceedings No.Na.Ka.A1/109/2024, dated 

19.01.2024.  

18.  The  survey  report  of  the  plots  with  measurement  and  for  better 

appreciation, the report is re-produced as follows:-

“GJf;Nfhl;il  khtl;lk;  kw;Wk;  jhYfh>  GJf;Nfhl;il 

njw;F fpuhkk; Gy vz;fs;.369/5, 369/6, 369/7 kw;Wk; 369/8(gpshl; 

vz;fs;.3,4,5,6,7  kw;Wk;  8)  Mfpatw;wpy;  Mf;fpukzk;  njhlh;ghf 

n#fjPrd;  j/ng.fpUZzd;  vd;gth;  khz;gik  nrd;id 

cah;ePjpkd;w kJiu fpis tof;F (tof;F vz;.S.A.No.1825  of 

2003) njhlh;e;jJ njhlh;ghf> 19.09.2024 md;W epy msitg;gzp 

Nkw;nfhz;L GJf;Nfhl;il FWtl;l epy msth;(ngh) gpd;tUkhW 

mwpf;if nra;Js;shh;.

khz;gik  nrd;id  cah;ePjpkd;w  kJiu  fpis  tof;F 

(tof;F vz;.S.A.No.1825  of 2003)  topfhl;Ljypd;gb> kDjhuh;–  

n#fjPrd;  j/ng.fpUZzd;  kw;Wk;  vjph;kDjhuh;  godpahap 

f/ng.kiyr;rhkp  MfpNahh;fSf;F 18.09.2024 md;W msitg;gzp 

nra;tjw;F  jfty;  mwptpg;G  Nehl;O];  toq;fg;gl;lJ  vdTk;> 

mjd;  mbg;gilapy;>  19.09.2024  md;W  kDjhuh;  n#fjPrd; 

j/ng.fpUZzd; kw;Wk;  vjph;kDjhuh;  godpahap  f/ng.kiyr;rhkp 

MfpNahh;  Kd;dpiyapy;>  GJf;Nfhl;il  njw;F  fpuhk  eph;thf 

mYtyh;>  fpuhk  cjtpahsh;  MfpNahh;  fpuhkf;fzf;FfSld; 
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M#uhfp  msitg;gzp  nra;jjpy;>  gpshl;  vz;.3-,y;  uh#Nfhghy; 

vd;gth; tPL fl;b mDgtk; nra;J tUfpwhh; vdTk;> gpshl; vz;.

4-,y; godpahap  f/ng.kiyr;rhkp vd;gth; tPL fl;b FbapUe;J 

tUfpwhh; vdTk;> gpshl; vz;.5 kw;Wk; 6-fspy; kDjhuh; n#fjPrd; 

j/ng.fpUZzd;  vd;gtuJ  tPL  kw;Wk;  fhypaplkhf  mDgtk; 

nra;J  tUfpwhh;  vdTk;>  gpshl;  vz;.7-,y;  khb  tPL  xd;W 

cs;sJ  vdTk;>  Nkw;gb  msitg;gzp  nra;jjpy;  vt;tpj 

Mf;fpukpg;GfSk; ,y;iy vdTk; njhptpj;Js;shh;.

vdNt>  GJf;Nfhl;il  njw;F  fpuhkk;  Gy  vz;fs;.369/5, 

369/6, 369/7  kw;Wk;  369/8(gpshl;  vz;fs;.3,4,5,6,7  kw;Wk;  8) 

Mfpatw;wpy;  msitg;gzp  Nkw;nfhz;ljpy;  vt;tpj 

Mf;fpukpg;GfSk; ,y;iy vd;gijj; njhptpj;Jf;nfhs;fpNwd;.”

19. In view of the above report, it is seen that there is no encroachment by 

any persons upon any other plots. The trial Court and the first appellate Court 

have gone into the evidence and have appreciated the same and came to the 

conclusion that the plaintiff has constructed his southern side compound wall 

within  his  extent  purchased  by him and  the  compound  wall  was  within  his 

boundary.  Under  these  circumstances,  the  defendant  damaged  the  property. 

Therefore, the trial Court  and the first  appellate Court based on evidence on 

record,  decreed the suit  as  prayed for.  These are finding of  fact  by the trial 

Court  besides  this  Court  also  got  the  report  through  the  Taluk  Surveyor  to 

confirm if any encroachment made by any parties in the Plot purchased by them. 

The concurrent findings of fact is unquestionable in the Second Appeal.  The 

Judgments produced by the Counsel for the plaintiff, is not helpful to support 
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this case. Therefore, there is no merits in the Second Appeal and is liable to be 

dismissed accordingly. The substantial question of law framed by this Court is 

answered accordingly.

20. In the result, the Second Appeal fails and the same is dismissed. No 

costs. Consequently, connected miscellaneous petitions are also closed.

  19.12.2024   

NCC   : Yes/No
Index   : Yes/No
Internet: Yes/No
RJR 
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V.SIVAGNANAM . J,

RJR

To

1.The learned Additional District Judge, Pudukottai. 

2.The Principal District Munsiff of Pudukottai.

3.The Section Officer,
   V.R.Section,
   Madurai Bench of Madras High Court, Madurai.

Pre-delivery judgment made in

S.A.No.1825 of 2003

19.12.2024
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