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BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED:05.07.2024
CORAM:
THE HONOURABLE MR.JUSTICE S.SOUNTHAR

S.A.NO.1765 OF 2002

1.P.Udayam
2.PKalaiselvam
3.P.Subramanian

4 N.Krishnan :Plaintiffs/1-4 Respondents/Appellants

.VS.
1.S.Jothimurugan

2.S.Rajalakshmi :Defendants 1 and 2/Appellants/
Respondents

3.U.Rathinam(died) :Defendant No.3/5"™ Respondent/
Respondent's

4.R.Kasinathan(died)

5.R.Marimuthu

6.Sumathi

7.Manikandan

8.Amulraj :Respondents 4 to 8.

(Respondents 4 and 5 are brought on record as legal

representatives of the deceased third respondent asper order of

this Court made in C.M.P(MD)Nos.1217 to 1219 of 2005 in S.A.No.

1765 of 2002, dated 31.1.2020)

((Respondents 6 to 8 are brought on record as legal representatives
of the deceased fourth respondent as per order of this Court made
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in CM.P(MD)No0s.9864 to 9866 of 2019 in S.A.No.1765 of 2002,
dated 31.1.2020)

PRAYER: Second Appeal filed under Section 100 of Civil Procedure
Code against the judgment and decree made in A.S.No0.116 of 1999,
dated 30,012002, on the file of Additional Subordinate Judge,
Kumbakonam reversing the judgment and decree made in O.S.No.
6 of 1993, dated 18.2.1998, on the file of Additional District Munsif

Court-I, Kumbakonam.

For Appellants :Mr.T.R.Subramanian
For Respondents :No appearance
1,2 and 6 to 8

Respondents 3 and 4 :Died

JUDGMENT

kKooK KK KKK KK KK

The Second Appeal is directed against the judgment and
decree made in A.S.No0.116 of 1999, dated 30,012002, on the file of
Additional Subordinate Judge, Kumbakonam reversing the
judgment and decree made in O.S.No.6 of 1993, dated 18.2.1998,

on the file of Additional District Munsif Court-I, Kumbakonam.

2.The Plaintiffs in the suit are the appellants. The suit is filed
for partition of the Plaintiffs 1/4™ share in the suit property. The
suit was decreed by the trial Court. On appeal filed by the
defendants 1 and 2, the First Appellate Court reversed the findings

of the Trial Court and dismissed the suit by upholding the plea of
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ouster. Aggrieved by the same, the plaintiffs are before this Court.

3.According to the plaintiffs, the suit property originally
belong to one Ambalavana Padayachi. He had two sons namely,
Ladamuthu Padayachi and Kullan Padayachi. Ambalavana
Padayachi died in the year 1925. Thereafter, Ladamuthu Padayachi
and Kullan Padayachi have inherited the property equally.
Ladamuthu Padayachi had five sons namely, Ayyakannu, Natesan,
Seenivasan, Uthirapathi and Swaminathan. Ladamuthu Padayachi
died in the year 1945. The Plaintiffs 1 to 3 are the wife and children
of Ayyakannu, the eldest son of Ladamuthu Padayachi. Ayyakannu
died in the year 1965. The second son of Ladamuthu Padayachi
namely, Natesan died in the year 1970 and his only son is the
fourth plaintiff. The third son of Ladamuthu Padayachi Seenivasan
died in the year 1955 as a bachelor and his interest in the suit
property devolved on his four brothers. The fourth son of
Ladamuthu Padayachi Uthirapathi died in the year 1980 and he
sold his hare in the suit property in favour of fifth son of
Ladamuthu Padayachi Swaminathan Padayachi under Ex.Al, dated
10.10.1950. Likewise, the other son of Ambalavana Padayachi
namely, Kullan sold his half share in favour of Swaminatha
Padayachi under Ex.A2, dated 19.12.1948. Thus Swaminatha
Padayachi, was entitled to % share in the suit property and the
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plaintiffs, who represents the branch of Ayyakannu and Natesan
was entitled to Y4 share in the suit property. It was further claimed
by the plaintiffs that Swaminathan Padayachi sold the entire suit
property including the share of the plaintiffs to one Swaminatha
Mudaliyar on 06.06.1959 under Ex.A4. The sale executed by
Swaminatha Padayachi would not bind the plaintiffs. The
defendants 1 and 2 are the legal heirs of Swaminatha Mudaliyar.
The plaintiffs demanded partition in the year 1985 from
Swaminatha Mudaliyar and the reasonable request of the plaintiffs
was not acceded to and hence, they were constrained to file a suit

for partition.

4. The contesting defendants 1 and 2 are all legal
representatives of Swaminatha Mudaliyar, who purchased the suit
property in the year 1952 from Swaminatha Padayachi, filed a
written statement and resisted the suit by raising the plea of
ouster. It was contended by the defendants that Ayyakannu,
Natesan and Packirisamy were ousted from the suit property long
back and therefore, they lost their right, if any, over the suit
property. It was specifically contended by the defendants that
their predecessor-in-interest Swaminatha Padayachi had been in
possession and enjoyment of the suit property from the year 1959
without any interference from plainiffs or their predecessors-in
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-interest and hence, the title of the defendants over the entire suit
property got crystalized by adverse possession. It was also asserted
by the defendants that after purchasing the suit property in the
year 1959, their father Swaminatha Mudaliyar removed the
thatched building which stood in the property and had enjoyed
the same as a vacant site. He had enjoyed the same by leasing out
the property and by mortgaging the same to one Selvaraj. Since the
defendants and their predecessors-in-interest have been in
possession and enjoyment of the suit property for more than fourty
years, adverse to the interest of the plaintiffs,the present suit for
partition was liable to be dismissed. On these pleadings, the

contesting defendants 1 and 2 sought for dismissal of the suit.

5.The third defendant filed a written statement supporting

the plea of theplaintiffs.

6.Before the trial Court, the power agent of the plainfiffs was
examined as PW.1 and the third defendant was examined as D.W.1
and the first defendant was examined as D.W.2. On behalf of the
plaintiffs, five documents were marked as Ex.Al to Ex.A5 and on
behalf of the defendants, six documents were marked as Ex.B1 to

Ex.B6.
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7.The trial Court, on apreciation of oral and documentary
evidence available on record, came to the conclusion that the
plaintiffs were entitled to partition of their 1/4" share and decreed
the suit as prayed for. Aggrieved by the same, the defendants 1
and 2 preferred an appeal in A.S.No0.116 of 1999, on the file of
Additional Sub-Court, Kumbakonam. The First Appellate Court
reversed the findings of the trial Court and held that the
defendants 1 and 2 proved their plea of adverse possession and
allowed the appeal. Aggrieved by the same, the plaintiffs have

come by way of this Second Appeal.

8.At the time of admission, this Court formulated the

following substantial questions of law by order, dated 05.12.2002:

1.Whether the Lower Appellate Court is right in dismissing
the Plaintiffs’ suit for partition when the first defendant’s father
had purchased the undivided shares of the property from the co-

owners of the plaintiffs without a partition among them?

2.Whether the finding by the Lower Appellate Court that the
defendants 1 and 2 have prescribed title by adverse possession is

based on adequare evidence?

9.The learned counsel for the appellants submitted that the
defendants 1 and 2 have miserably failed to prove the plea of
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adverse possession raised by them and absolutely there is no
evidence to prove their hostile possession for more than the
statutory period. Therefore, the learned counsel submitted that the
findings reached by the First Appellate Court upholding the plea
of adverse possession is liable to be set aside. The learned counsel
further submitted that one of the son of Ladamuthu Padayachi,
namely Swaminatha Padayachi sold the entire suit rpoperty
including the share of the plaintiffs in favour of the defendants
predecessor-in-interest Swaminatha Mudaliyar in the year 1959
without the consent of the plaintiffs. When the plaintiffs or the
predecessors-in-interest was not a party to the sale deed executed
in favour of Swaminatha Mudaliyar, the plaintiffs are entitled to

maintain a suit for partition in respect of their share.

10.From the pleadings of the plaintiffs, it is clear that
Swaminatha Padayachi entitled to % share in the suit property.
Amabalavana Padayachi’s, the second son Kullan sold his half share
to Swaminatha Padayachi under Ex.A2, dated 9.12.1948.
Swaminatha Padayachi himself had 1/10 share in the suit property
in his capacity as one of the son of Ladamuthu Padayachi, who also
entitled to Y2 share. It is also seen that Swaminatha Padayachi
purchased 1/10 share from his brother Uthirapathi under Ex.Al,

dated 10.10.1950. It is also the admitted case that another brother
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of Swaminatha Padayachi namely, Seenivasan died in the year
1955 as a bachelor and his share in the suit property devolved on
all his four brothers including Swaminatha Padayachi. Therefore,
in that capacity, Swaminatha Padayachi is entitled to 2/40 share in
the suit property. Therefore in all, Swaminatha Padayachi is
entitled to 30/40 share(1/2+1/10+4+1/10+2/40)=3/4 share in the
suit property. It is also not in dispute that the remaining Y2 share
originally belonged to the plaintiffs predecessor-in-interest
namely, Ayyakannu and Natesan. The children of Ayyakannu and
Natesan are the plaintiffs 1 to 3 and the fourth plaintiff,. It is the
specific case of the plaintiffs that Swaminathan who had %2 share
in the suit property had sold the entire suit property to Swaminatha
Mudaliyar under Ex.A4, dated 6.6.1959 and the same will not bind
the plaintiffs. However, the defendants 1 and 2, who are all the
legal heirs of Swaminatha Mudaliyar raised a plea of ouster and
adverse possession on the ground that Swaminatha Mudaliyar had
been in exclusive possession and enjoyment of the suit property
from the year 1959. In this regard, the First Appellate Court

considered the admissions of PW.1.

11.None of the plaintiffs entered the witness box to depose
about their joint possession over the suit property. The only
witness examined on behalf of theplaintiffs is the power agent of
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the first plaintiff namely, PW.1. A perusal of his evidence would
suggest that he was not aware of the affairs of the plaintiffs’ family
and hence, he was not competent to speak about the sale
transaction that had taken place long back. Some of the
admissions made by PW.1 regarding the possession of defendants

predecessor Swaminatha Mudaliyar are extracted below:

FTOBTIHT HTUT QFTHH Hendb@ g 2 _[flenip 2 6wi®
o6l FTBTS (WPpHeowmflLb slBpell Lmy. QeueuTml (WOFTHmBHUID
alB&d FTOBTHDIHE 2 FlEMID EREVEMOV....cveeereererererrrerirrerereressseesesesesesessenes
gmlprsd WwHOWNT RbdH OCFTHMNSH HenIUID QUTRIGSIETT 6I6TLIGHID
b GHSH OHfluyd. OCFTHMHH QU] QUTRIGHHIM  HTeLSHIH6L
Lig@flFmiol, o SHAHFTuZ N FHCuITT 1 CFLIeme0T QENRI
O flalldHal606m60. DHBS ST 600TLD SIG)UTH6IT
CeuelBTLIged  QHHBHTIH6IT.  CeueMBTLiged  @QHbFH  LibSFlamiol
lbHCLITH FMOBTSH wp&Hedwimfli b CFem SHTUTOFTHHI
MRS WenSIUBY Gl LmT. 25 eIBLSHMSG (6]  Rbswm
lbHCLITH L@l Fmiol SHTAUTOFTH S QMBI WLIGHILIMNS)
FgmMOBTHWPSHOWTALID OFeim Gl Lay. FmOBTH BHI6l OFTHMSD

QRIS L6l 6IeiiBID, DienFH 6L 2 eidh@ OBTHLILS 6T6iIMID
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FmMABTSH WPHOWTHALID 6hdh SIHLID eUTHH6T OFeiml GsHL LmiTdel
oTeILIGI 6Tevlh@ OHMWITHL. 25 QUMLSHHBE (WPeTLTE RbHWTelBE
abFH L &M gl SHOUTLOIBTSH (WP SHIWITHH G, 12
AIBHBEHHGHT  RbH  Hlevld  FIDUBSIONH  61(DSHSHICLPEOLDT 60T
SBIIL  COBTHHSHTIHENT  6160IM  6160HE  HenaTelle0emev. 616G,
OafhoHeaumauled HOLF6T lNBWMBTOD, LHSHMNFTO  6IeHHUIBTED
Qb — CFTHHIHHMET  6HHHBTEVHIHEVID  SDILIOTDHH6606mM6V
6TENMTEL  6T60EHE  [HENEITONEVEN6V................ o SHHITUHUNET DH6T 3D
rgHeurs QrsHsHend CFTHemsd IBHIB  HTeLHHL 2 HAHTTLIS)
HEMBHBHTHOLD HEVBHI EMLDGITT] LD& E0)I BITEH )LD BmIETemT].
10.10.195060 elBmieN’ LTy, 2.12.194860 @G6lT6NaILIHL WITFF  Hevlghl
UTHSHMNS GHUTOBTH UL WmFHulLD  alpmielll LrT. DiHeaina
SHTOUTOFTHHIHBET — DMNHMHSUID — FOUTOBTSH LD WITEFF SHTeor
SDILSHH aUBSTT. 1.2.195660 Feumdpbrsd (wWpHeolwrflLLd, FToBTSH
UL WITEFF  6T6060T  OFTHHIBHHEMENMUID SILIOTEID  6DEUHSH  HL_60T
QUBNSIHHSTIT 6ITLGHI 6T60HGHSH OHAWTH. 6.6.195960 GEUTLOHT H60T
QenBWBTOILID MBI LTT. 6lendh@ LIgHeHeHFub. 6.6.195960
SOUTOBTSH (LHVWTHHEG SUTOBTHUML WITFF lBmIeTenT]. Db
HOIWLSHHTHH60 HIPBoed 14 g CHeiiau 60 35 g  6I6IMI
FGBULLBeTeN . IHMGEHET 2 66 FnewJ il CLT®  elBmieTenTi.
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S\ UILIG ST 88960 Qbs QFTHE 60 BOLFLMLWITEFS]
FHOTNIL_HHGID OBTETMNBGHID HIPHEF SHRIBENH DM DN
Com & QLG CHM L HHIHG QUL &), OEYGRISE)
OpBE& PIBGLLULL QFTHaH 146G 35 olBSLILL(HETNH. ENHe0n
Syl ubHIeD uHey FTNH LN.sT.onl. OHamalsd 35 g
Sy  CoBosTewih 105 Sig 6ueH 6I0IBI ST (HAHBE LEU6MILD
D 66Nl FTTUSHGUTENT  DVIQIVHHHD EHHH UeUTD  61[HHSDI
MAUSHHINTCENTID.  DIeWSH ~ BHIGIMBHHED  HTHH6O  CFUILITSHFH60T
HMT6WID  6I60IHE OHAWTH. 2 HUSHHDIOTEHHGHSHS SHT6il  GFHFub.
CFTHHI (LP(LPGUEH HULD FmOBTSH LML WITF S, SHOUTLOBTSH
(PHOWTHBG HemJuld CFUIH OBTHHHION LIT. DnHdH SHl
aTHEeMes  GOOUSHBG 14, 35 Sgdb@d UbSHIHe0 BCeouml
OFTHHIH6NT SHleML_WITGH 6TEIMITEV RQemHLILBS 61601 &)
OHTWONEOEMOV........cerereeererreneen. SHOUTLOBTSH LD WLITEFFdb @, (PP
CFTHIH60 o fflemio B BHSHBHTLHTEOT () CFTEHMBHUILD

DI LT 6T6dImBmeL 6lenidh@ OHMuITgl.

12.A perusal of the above admissions of PW.1 would clearly
indicate that in the year 1959, the entire suit property was sold by
Swaminatha Padayachi in favour of Swaminatha Mudaliyar,

predecessor-in-interest of defendants 1 and 2 and he has been in
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possession and enjoyment of the same. He also admitted
that,Packirisamy, the predecessor of the plaintiffs’ approached
Swaminatha Mudaliyar 25 years back and demanded partition.
However, he refused the claim of the plaintiffs on the ground that
he purchased the entire suit property. Even assuming that the said
point of time(demand for partition 25 years back) was taken as
starting point of hostile possession by Swaminatha Mudaliyar, the
present suit filed by the Plaintiffs after 25 years, is clearly barred
by limitation. Apart from that, the admissions of PWI], Ex.B2-
Mortgage deed executed by Swaminatha Mudaliyar in favour of
selvaraj under ExB2 also supports the plea of adverse possession.
The predecessor of defendants 1 and 2, who purchased the entire
suit property from Swaminatha Mudaliyar in the year 1952 under
Ex.B2, mortgaged the suit property in favour of one Selvaraj on
5.9.1980. Therefore, it is clear that Swaminatha Mudaliyar had
exercised full control over the suit property all along. Ex.B4 is the
tenancy chit executed by Swaminatha Padayachi in favour of
Swaminatha Mudaliyar in respect of the property sold to
Swaminatha Mudaliyar under Ex.Al. The suit property situate in
R.S.N0.150/1A1 was also dealt with in the partition deed entered
into in the family of Swaminatha Mudaliyar under Ex.B5. All these
documents coupled with clear admission of PW.1 would indicate
that Swaminatha Mudaliyar had been exercising full control over
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the suit property from the date of purchase in the year 1959 and
the demand for partition made by the plaintiffs predecessor-in-
interest Packirisamy was refused by him 25 years back. In such
circumstances, defendants 1 and 2 have been in possession and
enjoyment of the entire suit property with necessary animus for
more than the statutory period. Therefore, the First Appellate
Court, on proper appreciation of PW.1’s admissions and other
documents, came to the conclusion that defendants 1 and 2 proved
their plea of adverse possession.The said factual conclusion
reached by the Court below is not vitiated by any perversity.
Therefore, the substantial questions of law formulated at the time
of admission are answered against the appellants and in favour of

the respondents.

13.Accordingly, the Second Appeal stands dismissed. No
costs.

05.07.2024

Index:Yes/No
Internet:Yes/No
NCC:Yes/No
vsn

To
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1.The Additional Sub Judge,
Kumbakonam.

2.The Additional District Munsif-I,
Kumbakonam.

3.The Record Keeper,
Vernacular Section,
Madurai Bench of Madras High Court,
Madurai.

S.SOUNTHAR, ]J.

vsn

JUDGMENT MADE IN
S.A.NO.1765 OF 2002
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