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A.S.(MD).No.26 of 2004

JUDGMENT

This Appeal Suit has been filed as against the judgment and
decree passed in O.S No.31 of 2004 on the file of the Principal District Judge,
Srivilliputhur, dated 06.08.2004, wherein, the respondents herein being the
plaintiffs have filed the suit for partition against the defendants / appellants
herein. The trial Court has decreed the suit and as against the decree and
judgment passed by the trial Court, the unsuccessful defendants have filed the

present Appeal.

2. For the sake of convenience and brevity, the parties herein

after will be referred to as per their status/ranking before the lower Court.

3. The averments of the plaint are as follows:

Originally the suit properties belonged to one Veerappa Naicker.
The first defendant is the son of Veerappa Naicker through his first wife and
the second and third defendants are sons of the first defendant, the fourth
defendant is the wife of first defendant. The defendants 5 and 6 are daughters
of first defendant. The plaintiffs are the daughters of Veerappa Naicker
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through his second wife. The said Veerappa Naicker died on 23.12.1990, till
the demise of Veerappa Naicker, all the properties were enjoyed jointly.
However, due to convenience, the said Veerappa Naicker permitted the
plaintiffs to enjoy some properties in the houses situated in Aruppukottai
Town. In the meantime, there was a dispute between the parties in respect of
pathway, which was formed for reaching their respective shares of properties.
During the life time of Veerappa Naicker, there was no partition in respect of
the properties. Already the first defendant filed a suit in O.S.No0.268 of 1996
and in the suit, it is claimed that the properties exclusively belongs to the
them and that the properties were undivided properties and the suit was
dismissed. In the said suit, the first defendant filed an Appeal in A.S.No.105
of 1998 and the same was also dismissed. Thereafter, the plaintiffs have filed

the suit for partition of their 1/3 share over the properties.

4. The brief averments of the written statement filed by the first
defendant are as follows:

The averments made in the plaint are false, frivolous and the suit
1s not maintainable either in law or on facts. The averments made in the

plaint that the properties mentioned in the plaint are self acquired property of
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Veerappa Naicker, is false. All the properties are ancestral and not self
acquired properties of Veerappa Naicker. Already father of the plaintiffs
divided the agricultural lands in equal shares and put them in possession and
the house properties as they are now in enjoyment. Thus defendants and
plaintiffs are in possession as divided by the father. T.S.No.16/2 is the
pathway for the plaintiffs and they threatened to encroach on the properties
allotted to the defendant in T.S.Nos.29, 30 and 31. The plaintiffs colluded
together moved the Survey officials and got registry of their portions in their
exclusive names and the portions allotted to this defendants in the name of all
parties. The settlement officer, after hearing both the parties, ordered the
original registry prior to the order of survey official to be restored. The above
said facts have been suppressed by the plaintiffs. Some of the properties, viz.,
Item Nos.5, 6, 18, 19 and 21, were sold by Veerappa Naicker, and some of the
lands, viz., Item Nos.10, 12, 13 and 20, were taken over by the Government
under the Land Acquisition Act. But, these properties were also included in
the plaint. The said Veerappa Naicker, was in possession and enjoyment only
as a co-parcener with this defendant as the Kartha of the family until it was

divided by him as shown in schedule shown here under:-
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The plaintiffs and the defendants are in enjoyment of different
portions of the lands, as per the partition earlier and that there is no question
of joint ownership, since the property already partitioned between the parties,

the suit 1s unsustainable in law and is liable to be dismissed.

5. Based on the above said pleadings and after hearing both
sides, the trial Court has framed the following issues:

I) Whether the properties of Veerappa Naicker, were partitioned
between the parties ?

IT) Whether the plaintiffs are entitled to get share over the
properties? if so, what is the share?

IIT) To what relief, the parties are entitled to?

6. In order to prove the case, before the trial Court, on the side of
the plaintiffs, they have examined P.W.1 and P.W.2 and marked Exs.A1l to A7
and on the side of the defendants, no witness was examined and document
Ex.B.1 was marked. Apart from these documents, Court documents Ex.C1 to

C3 were also marked.

5/32

https://lwww.mhc.tn.gov.in/judis



A.S.(MD).No.26 of 2004

7. After analysing the evidence adduced on both sides, the trial
Court dismissed the suit in respect of item Nos.5, 10, 12, 13, 18 to 21 and

granted preliminary decree by declaring the share of the plaintiffs by 7/27.

8. Aggrieved by the above said decree and judgment the first
defendants have preferred this appeal on the following grounds:

1) the lower Court erred in relying on the findings in O.S.No0.268
of 1996 on the file of the Subordinate Judge, Virudhunagar and the judgment
in A.S.No.105 of 1998 on the file of the District Judge, Srivilliputhur,
forgetting the fact that the said decree and judgment is under challenge in
Second Appeal N0.994 of 1999 before this Court.

(1) the lower Court failed to note that the plaintiffs have cliamed
the suit properties as their self acquired properties of their father Veerappa
Naicker,

(i11) the lower Court failed to note that the plaintiffs cannot
amend the plaint claiming the suit properties as ancestral property of their
father and erred in holding that they have accepted the property as ancestral

property forgetting the fact that only on the proof by the appellants the lower
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Court came to the finding that the properties are ancestral properties of the
deceased Veerappa Naicker.

(iv) the lower Court miserably failed to note that P.W.1 has
executed a gift deed in favour of her daughter in view of the said oral
partition.

(v) the lower Court failed to note that P.W.2 has also admitted
that there was an oral partition.

(vi) The lower Court failed to note that P.W.2 has constructed
two buildings at their cost in the property allotted to her.

(vil) the lower Court miserably failed to note that the appellants
clearly and categorically stated in their written statement made of partition of
each and every property and the same has not been denied by the plaintiffs by
filing reply statement.

(viii) the lower Court failed to note that the property under Ex.B1
1s not included in the suit property which shows that there was a partition.

(ix) the lower Court failed to note that the settlement Ex.B1 is
not a party to the suit and as such the suit is bad for non joinder of necessary

parties.
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9. In this case already this Court passed judgment along with
S.A.No0.994 of 1999 and the same was challenged through S.L.P Civil Appeal
No0.6300-6301 of 2016 before the Hon'ble Apex Court and the Hon'ble
Supreme Court in the order dated 12.04.2023 set aside the judgments and all
the contentions of the parties on merits are left open, and also directed to refer
the parties for mediation but mediation did not fructify, then this Court heard

the case on merits.

10. During the pendency of the Appeal, the appellants have filed
a petition, in C.M.P.(MD)No.14683 of 2023, under Order -41 Rule 27 read
with Section 151 of the Code of Civil Procedure, to receive additional

documents.

11. The appellants / petitioners in C.M.P.(MD)No.14683 of 2023
filed petition stating that the petition mentioned documents are very important
and they were omitted to be marked in the trial Court. In order to establish
that the suit properties had already been partitioned between the parties the
said documents are very essential. Therefore, the documents, deposition of

P.W.2 and the revenue records issued by the revenue authorities are to be
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received as additional evidence. The respondents submitted that those
documents are not essential to decide the case and analysing both sides have
adduced sufficient evidences. Hence, the petition is liable to be dismissed.
The said evidence adduced in earlier suit was in respect of exclusive right
over the pathway and the present suit is filed for partition and that both the
suit properties are different. There was no oral partition earlier and there is
no whisper about the date of oral partition in the written statement. Hence,

the Civil Miscellaneous Petition is liable to be dismissed.

12. The learned counsel for the appellants would contend that the
plaintiffs have filed the suit for a relief of partition and separate possession by
claiming that the properties are absolute, properties of their father - Veerappa
Naicker. The properties are under common possession and enjoyment and the
appellants are entitled to 2/3 shares of the properties. In fact already the
properties of Veerappa Naicker were partitioned betweent he parties and the
appellants / defendants categorically stated in the written statement about the
properties allotted to the respective parties and the respondents / plaintiffs
have also categorically admitted in the cross examination before the trial

Court that already they sold some of the properties and the settlement deed is
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also executed through Ex.B1, separate pattas were also granted for some of
the properties. Therefore, the defendants proved that they have partitioned in
respect of the properties of Veerappa Naicker. But, the trial Court, without
considering the evidence adduced on the defence side, based on the findings
of A.S.No.105 of 1998 erroneously decreed the suit and therefore, the decree
and judgment of Trial Court are liable to be set aside. During the pendency of
the appeal, the petitioners / appellants have filed a petition under Order 41
Rule 27 C.P.C, to receive the additional documents. The documents are
deposition of D.W.2 in the connected suit in O.S.N0.268 of 1996, on the file
of the Subordinate Judge, Virudhunagar and other documents are pattas in
respect of the properties. Those documents are essential to prove that already
the partition was effected between them, therefore, the said documents are to
be received and the decree and judgment passed by the trial Court is liable to

be set aside by allowing the Appeal.

13. The learned counsel for the respondents would contend that
the properties are self acquired properties of the Veerappa Naicker. The
respondents are daughters of Veerappa Naicker and the first appellant is son

of Veerappa Naicker. During life time of Veerappa Naicker, he enjoyed the
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properties and after the demise of Veerappa Naicker, the respondents/
plaintiffs are entitled to 2/3 share of the suit properties and the 1* appellant /
2™ defendant is entitled to 2/3 share over the suit properties. Before the trial
Court, they have examined P.W.1 and 2 and marked Ex.A1l to Ex.A7. Some
of the properties were enjoyed by the plaintiffs for their convenience and
no partition was effected between the parties by metes and bounds. The
defendant has pleaded oral partition and the same is not proved through
sufficient evidence. Therefore, the trial Court after taking into consideration,
of all the aspects and that already in the connected Appeal Suit in A.S.No.105
of 1998, this Court decided that the suit properties are undivided properties
and correctly decreed the suit and thereby, the decree passed by the trial

Court in order and the present Appeal is liable to be dismissed.

14. As far as Petition filed under Order 41 Rule 27 C.P.C, to
receive the additional document is concerned, the document sought to be is in
respect of deposition of witness D.W.2 in another suit and the same cannot be
received as an evidence. The above said deposition is with respect of the suit
in O.S.No.268 of 1996. In that suit, the properties are not one and the same

properties and the parties are also not one and the same. Therefore, the above
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deposition cannot be marked as document and the other documents are pattas
and the petitioners have not satisfied the conditions mentioned under Order
41 Rule 27 C.P.C. and thereby, the said documents cannot be received as an

additional evidence and the Petition is liable to be dismissed.

15. This Court heard both sides and perused the records and
upon hearing both sides perusing the records and judgment of the trial Court
the points for determination in this appeal are as follows:

1) Whether the suit properties are joint family properties of
Veerappa Naicker and the plaintiffs and 1* defendant are in joint possession
of the suit property?

(IT) Whether already partition was effected between the parties as
held by the defendants?

(II) Whether the plaintiffs are entitled to partition over the
properties, if so, what is the quantum of their share?

(IV). Whether C.M.P.(MD)No.14683 of 2023 is liable to be
allowed or not?

(V). Whether this Appeal is liable to be allowed or not?
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Point No.I:

16. The plaintiffs have filed the main suit for the relief of
partition and separate possession. According to the plaintiffs, the properties
belonged to their father and the properties are his self acquired properties.
The plaintiffs are daughters of their father through 2™ wife and the 1%
defendant is son born to their father through 1% wife. According to the 1*
defendant, the relationship is admitted, but he denied that the properties are
not self acquired properties of Veerappa Naicker and they are ancestral
properties of the said Veerappa Naicker. Therefore, this Court has to decide
whether the said properties are ancestral properties or self acquired property
of Veerappa Naicker. In this context, PW.1 and P.W.2 were examined and the
defendants not entered into witness box. PW.1 and P.W.2 in their evidences
stated that the properties are self acquired properties of their father Veerappa
Naicker, but they have not produced any sale deeds in the name of their father
Veerappa Naicker. Per contra, the defendants produced Ex.B1 settlement
deed executed by 2™ plaintiff in favour of her own daughter, namely,
Krishnaveni, in that deed, she stated that the property belongs to her through

ancestrally. Further, while filing proof affidavit, P.W.1, admitted that the
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properties are ancestral properties of her father and they now only have
knowledge about the same. Therefore, she herself admitted that the properties
are ancestral properties. Though the defendants have not adduced any oral
evidence Ex.B1 shows that the property is ancestral property of the Veerappa
Naicker. As far as joint possession is concerned, P.W.1 and P.W.2 have
admitted in their evidences that they separately enjoying the the properties
and they also got separate pattas to their shares. Further, PW.1, in her cross
examination admitted that she got separate patta to her properties and she has
been paying separate tax to the properties. Seethammal her sister also
constructed separate house before 30 years and she got separate patta and
paid tax separately. Further, she admitted that she does not know for how
many properties she sought for partition and who are all the share holders in
1* item of the property and she is not in a position to speak about the joint
possession of the properties. P.W.2 also admitted that she cannot say about
the portion of the properties mentioned in the written statement and her
mother only can say about the same. Therefore, from the above, it is clear

that the plaintiffs failed to prove the joint possession.
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Point No.II :

17. There is no dispute in respect of relationship of the parties
and the nature of the property. It is admitted that the properties are belonged
to Veerappa Naicker and the said Veerappa Naicker died intestate leaving

behind the plaintiffs and the defendants, as legal heirs to succeed his estate.

18. According to the plaintiffs, the properties of Veerappa
Naicker are under the common and joint possession of the plaintiffs and the
defendants. They are jointly entitled to 2/3 shares and the first defendant is
entitled to 1/3 share of the properties. According to the defendants, the
properties already partitioned between the parties, hence, the shares were
allotted as shown in the written statement. On the side of the plaintiffs, they
examined P.W.1 and P.W.2 and marked Ex.Al to Ex.A7 and no witnesses
were examined on defendants' side and only marked Ex.B1 and also Ex.C1 to
Ex.C3 were marked. In this context, PW.1 in his evidence deposed that the
properties are under the common enjoyment and there was no partition
between the parties. When the defendants are partitioned, the defendants not
amendable for partition, thereby, already there was a dispute pending between

them in respect of pathway and suit in O.S.No.268 of 1996 was filed by the
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first defendant. The suit is filed after the suit in O.S.No0.268 of 1996. P.W.1 in

his evidence during cross examination admitted that " sibwrsit gmogmegL e
o eitenmit. UBHBE Couml Couensy HemLwirgl. FHHDIDTENT  6IHLUNIMBEG FTHBHTHEBEG
CuomBs 2 66 FEOUTTULQWITGID. DAUGHMLW  YTeid CFTHHISHEN BIG ST
2 6ieNgl. FHHIDIOM6T 6IHILNIMHBESG 616 SHBLUeTT 2 ulmLen Smed@n Curs LIfHas
CasrBHEH all Lnisel. fAnflal Afsre LNess  CardBHEHIeILLTTHe. SbSH  LorHlf
alriiu prwsst Lfssnis CarGhamaulsy eearb@ 21 auugl Smeb@E&HD. oyl [HTuldasiT

Qardgibamen LfMeHe CBTHHmMBUID semd@ Chyguimes GFHfub."

19. Therefore, P.W.1 admitted the partition of properties by her
father Veerappa Naciker, during his life time. Further she admitted in her

evidence that o1.61.61651.268/1996 eiiienen  am_fuwineg  eNFTiHHTTH6M. DNH6L  6l6d
SUuT - efuupTwWSST 2 ulmLel  Qdpbd  Curhr  dmEGL uTHHWLLLL
CaFThHmsd UEHHEG Gslalene] meusHHIH6ETeTen  aumUIGTIAWITE  CFTeIHTHD
FBlulenCenelr. el @GHH OBTHHHH BuTedL 6le0igh  SHBHLLTT  1-6uFH  6UTE)

gTogFTOeH@ CaTBHHTT 6lennd FnnluleiTGerer.

Therefore,from the evidence of P.W.1, it is clear that she admitted the oral
partition even in the previous suit in O.S.No0.268 of 1996. Therefore, P.W.1

clearly admitted the oral partition during the life time of her father.
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20. Further, she stated that "afjiu mrwsst o wWieLs BmbHS
BTVHSH60 JTOFTO BTWHBMHBES BehewdF / LehonFulsd CamehdFd 6l (HHOBTHSHHTTHE.
il IgeVId OBTEhFID CBETHHHTTH6NT.  GUEHLTTFTIOHGHD CBTEhFld CBTHHSTT. iyl
BTWSHHHID OBTEhFID  6m6)HSHIH0BMTewIL . 6ledl  oibom  QHBHOUTH TS G D
FHBHIOWOTEHHGHID CBTEhFID CFTHH CBHTHHHTT.  bFH STEIUI_HIH60 61601& BHIPdHG
uTasD.  FHHDWTEHRHE GBI UTHD. 6abE HmLdHd LUTEHemd [brer 23.2.94 slen
&6 H(HagemCalenios@ @emd  OFL 1gevOswHILTd  LUTHHWILBGHS  CaTBHoHaHienGersdr.
bH USHTHPHe0 SlpdGoreons LlgHeursulssr i BmUuUSTEab, CmE@LoTeons
FhHHIomeT STeOUlLID eleimid FTl LUl (Beitengl.  &IBUTE BB OFTHHIHHMENT  [HT60T
ST SILlHH  IMBICB. DbH CFTHHIGHEDHEG SHOMILULLT  CHBTHHIHIGTENTTSHEIT
STy BEThHH USHSTe FLLD aubpHCurd OBTEHHTTHET. DUH  (PH6O 6168
uTsHHMBE HBT6ar  smiuelbs  aufl OFausHa  eumaCme. oleoib@® 4, 5
LMIHBT0  GLID  BehewFullsd CaTHHHTTHEN. Yebmauled 14 gHHT  eladbGHdb

CBTHHHTTH6T.  FHBDIOTEHHGHID  slibGHD  CFTHgk  OBTBHHHMSH  BI6T  Fafl

o _eiiBeniain.” Further, she stated that "mreir wamIsE WHECSTRHS STEIUILSHHBE
CuomBs Fohspiomem 3 aih &L QUIGHHBITHET.  DwH DiGUT 6l6laleNe)] 6CFevalldHaI

s Quelurd aelb@GdH OHTwTs. bdH eihdenen &llg STt 30 eImLID SHBHGID.”

21. Therefore, from the evidence of P.W.1, it reveals that already
properties were allotted to P.W.1 and Seethammal was also allotted some

properties. It shows that already properties were partitioned between the
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parties. Yet another evidence is P.W.2 and he has in his evidence in the cross
examination stated that the suit properties self acquired properties of
Veerappa Naicker, already he allotted some properties to his wives and he
retained some properties. After demise of his grand father, Veerappa
Naicker, the properties are enjoyed by the first defendant. The plaintiffs
demanded partitioned, but he refused. P.W.2 in his cross examination stated

that “steit SubTaEGD HHHEGID LTSD CHETRESILLEG LIBG dBSHSHISCHTNISTES
QUUBSLD gBULLSHTE FBUWIBSEDBIT. Hev 2 FF auflbl FLLHHEOL 616 HTHHT6UHE
UTSHWOUL L. QFTHHIHHmeN  TBHHIeNenTTmen. LIflbaluLmosd Qmbd  HTT6wTsHI 6mme0
dBHHMHBEDBTTEET.  @QbH CFTHHIEBHEN ST 61601 HTHHT FIOEIBIST LO606J6L (M
QLUTAL  meuSHIH HHSHTT. 6160 HTHHT  HMeLHGHeL alBp  CFTHHIGBHeM60  LUTHID
CouemiLmib. 61681 HTHHT BWHHLIBG UTHD LfNHHe OoThoHsels0emsv. 66l HTHHT 1990-
0 @WHHTT.  1990-@0  L1IBe utsld  Csl (BHEosTemiG  RmbEHTD.  LIFdeurdssi
SIULMBLD  UTTeHS60TD 6160l FnpfldaTemtCLullmbaeTiaer. ursd Gasmfl aupd@ HToHaH60

Gauiwelsveney 1990 [ 1992-60 GQuilweut (psiiafiensouiey  CUAGCsITID.  IHEIBG D

ursliiflelensr eups@ CUTL 2 1L Gar BL6UQHMD 61(HBHAELN6V.

22. Therefore, from the evidence of P.W.3, it reveals that father
of the plaintiffs, died in the year 1990. Thereafter, the defendants filed suit in

the year 1996 and thereafter they filed this suit in the year 2001 for seeking
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partition. The plaintiffs have filed a suit immediately after the demise of their
father and even after filing of the suit in 1996 by the defendants, the plaintiffs
have not chosen to file a suit immediately. Further PW.2 in his cross

examination admitted that "dmedembiorst  HTamE  QETHHIGHeMNH  dev
CFTHHIBHMENT  HAMHH DL BHH  QUHSHIHTT. Il BTWSHSMNET  (PGH60  Loensae
HTOUTF  CFTHHIHHEMED  61bH 61hH OCFTHHIHHMENT AU HBHI  UHHTTHET 6160
esfwrg.".  Further, he admitted that ’sse e, 97 11 edHuisd
T BHOST LTS  RBHHHH. bH PLoHer HwsH6s  Gmeubwrends@h CuoBés
FHBDOTEHHGHD  QPHIHBILL L F). GmaUDLOT6T  odelfledl  QUWIT  SmHegemGeaismni.

GHAUDITET  DQIT UTE R HWSH DeUTH  10H6IT  SHlHageubalsni GUUWIMSEG 23.2.9460
Q& gsv@ewn  eiapd)  eusgeiemmr.”  Therefore, he admitted that already
properties were allotted to the plaintiffs, Guruvammal and Seethammal, the
said Guruvammal settled her share to her daughter Krishnaveni. Further, he
admitted that "aesr smwunt wBmD A58 UHCUTHEE HMLES UTESHBEG SHENWLTS
uiLr  GeuemiBOwsm  wes0sThsHmesdmrisst.” Therefore, P.W.1 and P.W.2,
during the cross examination they categorically admitted that already
properties were allotted to them and there by the defendants have probablised

their defence that already properties were partitioned between the parties.

23. The learned counsel for the respondent has drawn the
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attention of this Court that the defendants have not entered into the witness
box and cannot say that exact month of partition in the written statement.
They only stated that the properties are partitioned and they did not mention
that the year and date. Therefore, though the properties were enjoyed by the
plaintiffs separately, that is only for the convenient enjoyment of the parties
and the partition was not effected between the parties by metes and bounds. It
is true that the defendants have not stated the exact year of partition of he
properties. But at the same time, the plaintiffs categorically admitted in the
evidence that already properties were allotted to them during the life time of
their father and the same also separately enjoyed by them. The defendants
have also produced Ex.B1. On perusal of Ex.B1, it reveals that the second
plaintiftf executed a settlement deed in favour of her daughter in respect of
the her portion of the property. In that deed, she had categorically stated that
the property is her absolute property and she was in separate possession and
enjoyment of the property. Further, in the description of property while
mentioning four boundaries also they referred the properties of first defendant
and one of the boundaries was mentioned as first defendant and the properties
were partitioned between the parties. Therefore, non examination of

defendants as witness will not affect the case of the defendants.
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24. The plaintiffs have produced documents Ex.A1 and Ex.A2,
those documents are in respect of one portion of property. As far as the
documents Ex.A3 and Ex.A4 are concerned, already the plaintiffs have given
a request for separate patta to the properties and the same was objected by the
first defendant. Those documents are in the year 1994 and 1996. in the
documents, the plaintiffs have admitted in the petition that the properties are
belong to them. Therefore, the plaintiffs admitted their separate properties.

More over, PW.1 in her cross examination said that efjrin  mrwsst
2 ulmLell Qb HTVHHEL [IoFT  BTWLSHSBMHEE bHehendF, LehewFulsd G&TEhFID
CaThHHTTHE6NT. ol ipevld  CETEhF D  OBETHHSMTH6T.  CQUEHLTEHSHGD  OBTEhaFLID
CaThHSHTT. el BTWHST CETEhaFID meUSHHIHOBTERILAT. 6160 DT HHIEGD GuTg
616016 &HLD FHIDIOT(ETHEGHLD O®mEhaFId Ok %) CBTBHHT. L7 Sleum g &6l
alBaL 1puleTen QL HHBE BCoBE FHIDWTEHHGHID  61HGHID 6160 SIIUT  LITHIDTHS
CaETHHHTT. DbdH &HM60 R HH6L 6lHE &IPdHE UTHD, FHDWTEhHE GB@ UTsHLD.
INBE HMLHH UTHHMS [Breil 23.02.1994-60 6l6  10H6T  SH(HoperCousmids@ @emid
Q& 19600eoTed  LUTHHWILGHHE CBTHHCHM. DBHILSHHTHHD HIpdHE LDT6VTH
Urgeursd  aih  Dmlusteeyd, GoB@  1omeons  FoibwomeT  STeOUILLD  eTeImID
ST LU (BeTengl. Q& Cuns 1oBm CFTHEHIGHM6N  BT6 ST DDILONHH  6)([HBS CB6i.

IbH CFTHHHHEHHEG SHOILULLT  OBTHHIHINONTTHET. DH  (PH6L 6160  LITHHNS

BTG omiualss aufl Qeaiss aumaCpar. In view of the above evidence, it is
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clear that already properties were orally partitioned during life time of
Veerappa Naicker and all the sons and daughters of Veerappa Naicker were
allotted shares and they enjoyed separately It is not the case of the plaintiffs
for the share allotted to Veerappa Naicker, but, the suit is for entire properties.
Therefore, on careful perusal of the entire evidence adduced by the parties, it

1s clear that the properties were already partitioned between the parties.

25. It 1s well settled law that admission is the best evidence and
hence admitted facts need not be proved under Section 58 of the Indian
Evidence Act. In this case also, the plaintiffs' side witnesses categorically
admitted the allotment of properties and their separate enjoyment of the
properties and some of the properties were settled by the second plaintiff to
her daughter, but her daughter was not added in this case as party and the
property settled to her was included, in this suit, thereby, also the suit is not
maintainable without including Krishnaveni in who's favour settlement deed
was executed. Further, according to the defendants, the plaintiffs have got
separate patta for some of the properties allotted to them and for some of the

properties the defendants objected and hence, joint patta issued.
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26. In that context, the learned counsel for the appellants has
relied on the judgment of the Hon'ble Supreme Court reported in 2020-9-
SCC-1 (Vineeta Sharma V. Rakesh Sharma), wherein, it is held as follows:-

"137. Resultantly, we answer the reference as under:

137.1. The provisions contained in substituted Section 6
of the Hindu Succession Act, 1956 confer status of coparcener
on the daughter born before or after amendment in the same

manner as son with same rights and liabilities.

137.2. The rights can be claimed by the daughter born
earlier with effect from 9.9.2005 with savings as provided in
Section 6(1) as to the disposition or alienation, partition or
testamentary disposition which had taken place before 20th day
of December, 2004.

137.3. Since the right in coparcenary is by birth, it is not
necessary that father coparcener should be living as on

9.9.2005.

137.4. The statutory fiction of partition created by proviso
to Section 6 of the Hindu Succession Act, 1956 as originally
enacted did not bring about the actual partition or disruption of

coparcenary. The fiction was only for the purpose of
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ascertaining share of deceased coparcener when he was
survived by a female heir, of Class I as specified in the Schedule
to the Act of 1956 or male relative of such female. The
provisions of the substituted Section 6 are required to be given
full effect. Notwithstanding that a preliminary decree has been
passed the daughters are to be given share in coparcenary equal
to that of a son in pending proceedings for final decree or in an

appeal.

137.5. In view of the rigor of provisions of Explanation to
Section 6(5) of the Act of 1956, a plea of oral partition cannot
be accepted as the statutory recognised mode of partition
effected by a deed of partition duly registered under the
provisions of the Registration Act, 1908 or effected by a decree
of a court. However, in exceptional cases where plea of oral
partition is supported by public documents and partition is
finally evinced in the same manner as if it had been affected by
a decree of a court, it may be accepted. A plea of partition based
on oral evidence alone cannot be accepted and to be rejected

outrightly."

27. Therefore, from these judgment, it is clear that oral partition
can be accepted in an exceptional cases, where plea of oral partition is

supported by public documents and partition is finally evinced in the same
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manner as it had been effected by a decree of a Court, it may be accepted.
The defendants proved the case that already properties were partitioned
through the oral partition and the properties were allotted to the plaintiffs and
defendants and they have been in separate possession and enjoyment of the
properties of their respective shares and the plaintiffs also alienated some
properties through Ex.B1 registered settlement deed. Therefore, the case law

squarely applicable to the present facts of the case.

28. The learned counsel for the respondents also relied on the
same judgment of Vineeth Sharma by stating that the plea of oral partition
cannot be accepted as the statutory recognised mode of partition effected by a
deed of partition duly registered under the Registration Act or effected by a
decree of Court, in view of explanation to Section 6(5) of 1956 Act. In this
case, though the properties are enjoyed for convenience no partition was
effected. But, the plaintiffs themselves admitted the oral partition and their
separate allotments of shares through cross examination. Therefore, non
examination of the defendants as witnesses is no way affected the case of the
defendants. In view of the admissions made by the plaintiffs, the defendants

proved their case of oral partition. Further, the learned counsel appearing for
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the respondents would contend that as per Ex.A3 and Ex.A4, the patta is in
the name of the plaintiffs and the 1% defendant and thereby the properties
were not partitioned, but in the said Ex.A3 itself, the plaintiffs claimed that
the separate patta for their properties and the same was objected by the 1*
defendant, it i1s admitted fact that at that time there was a dispute pending
between the parties in respect of pathway and moreover, there is no whisper
in the Ex.A3 and Ex.A4, for which reason the 1* respondent objected for sub
division, therefore, mere objection raised by the 1* respondent is not
sufficient to hold that the properties were not partitioned between the parties.
Per contra, the plaintiffs admitted the partition through Ex.A3 by seeking sub
division. Further, the learned counsel for the respondents relied upon the
judgment of the Hon'ble Supreme Court reported in 2023-2-CTC-755
(Prasanta Kumar Sahoo V. Charulata Sahu). On careful consideration of
the said judgment, it will not be applicable to the present facts of the case,

since the facts of the case are distinguishable.

29. In view of the above said discussion, this Court is of the
considered opinion that the plaintiffs failed to prove their case, per contra the

defendants proved the oral partition. The trial Court, without considering the
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above said aspects, came to the conclusion that the properties were undivided
properties and thereby the plaintiffs are entitled to 7/27 shares of the

properties. Thus, the Point No.Il is answered, accordingly.

Point No. III:

30. The plaintiffs have filed this suit for partition of their 2/3
shares, but the defendants have taken plea that already oral partition was
effected and properties are under separate and enjoyment of the parties
concerned. This Court has already decided in the previous point that the
properties were already partitioned between the parties and they are under
separate possession and enjoyment over their respective shares of the
properties and thereby, the plaintiffs are not entitled to share over the suit
property. Moreover, the plaintiffs admitted that some of the suit properties
were sold by their father Veerappa Naicker during his life time itself and the
P.W.1 has no knowledge of all the properties of Veerappa Naicker and the
properties already sold by the Veerappa Naicker also included in the suit
schedule but, those purchasers are not parties to the suit. The plaintiffs are
not in a position to say what are all the properties are available for partition

and without any correct particulars, they filed the suit. Therefore, the
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plaintiffs are not entitled for the relief of partition. Thus, Point No. III is

answered, accordingly.

Point No.IV:

31. During pendency of the appeal, the appellants/ petitioners

have filed the petition to receive additional documents.

32. According to the petitioner, he filed to receive the documents
of deposition of D.W.2 herein, who deposed in the pending suit. The
petitioner has not stated valid reasons for non production of the documents
before the trial Court, and the previous suit is only for particular portion of
the property, but the present suit is for several properties. The respondents
also strongly opposed to receive those documents stating that they are not

comes under the purview of Order 41 Rule 27 of C.P.C.

33. This Court carefully perused the records and it appears that
the properties in both suits are not one and the same and the document that is
deposition is not come under the purview of Section 33 of the Indian

Evidence Act. The other two documents are new records, those pattas are in
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respect of individual properties. The available documents and evidence are
sufficient to decide the case effectively and thereby, the additional document
filed by the petitioners/ appellants are no way helpful to decide the case.
Thereby, the Petition is liable to be dismissed and the Petition is dismissed.
Accordingly, this Petition in C.M.P.(MD)No.14683 of 2023 is dismissed.
Thus, Point No. IV is answered.
Point No.V:

34. The plaintiffs have filed the suit for partition before the trial
Court and the trial Court after considering the evidences, decreed the suit.
This Court in the previous points after analysing the evidences decided that
already the properties were partitioned and the same was also admitted by the
plaintiffs and the plaintiffs have failed to prove their case. The trial Court
came to the conclusion that even though there was a separate enjoyment of
the portions, the properties were not partitioned between the parties by metes
and bounds and only for convenience and enjoyment, the properties were
allotted. If so, settlement deed executed in favour of the daughter of second
defendant, viz., Krishnaveni is also a necessary party to the suit. But, the
trial Court has failed to consider that the plaintiffs in their evidence

categorically admitted the partition through allotment of shares and their
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separate enjoyment and separate pattas also granted to the plaintiffs and the
2" defendant settled the property to her daughter by admitting her separate
possession and enjoyment with specific four boundaries, but the said aspects
have not been considered by the trial Court. The trial Court relied the joint
patta and the orders passed by the revenue authorities, but failed to consider
that the plaintiffs themselves admitted partition and thereby applied for the
division of the properties. PW.1 and P.W.2 admitted their separate enjoyment
and allotment of shares and the same was not considered by the trial Court,
thereby the decree and judgment passed by the trial Court are unsustainable
and the same are liable to be set aside.

35. In the result, the Civil Miscellaneous Petition in C.M.P.
(MD)No.14683 of 2023 is dismissed.

36. In the result, this Appeal is allowed and the decree and
judgment dated 06.08.2004 made in O.S.No.31 of 2004 on the file of the
Principal District Judge, Srivilliputhur, is set aside and the suit in O.S.No.31
of 2004 1is dismissed. Considering the partition and relationship of the

parties, there is no order as to costs.

23.02.2024
NCC : Yes/No
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Index : Yes/No
Internet : Yes/No
LS

Note: Registry is directed to return the original document,
by replacing the same with xerox copy.

To

1. The Principal District Judge,
Srivilliputhur.

2. The Section Officer,
Vernacular Records,
Madurai Bench of Madras High Court,

Madurai.
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