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represented by its Atheena Kartha,

Srilasri Shanmuga Desika Gnanasambanda 

Paramacharia Swamigal,

Dharmapuram, Mailadudurai Town

    and Municipality. ...Respondent

PRAYER:-  Appeal  Suit  filed  under  Section  96  of  Code  of  Civil 

Procedure, to set aside the judgment and decree dated 08.07.2009 passed 

in O.S.No.104 of 2005 on the file of the Additional District Judge (Fast 

Tract Court No.I), Thanjavur and allow the appeal throughout both costs 
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and thus render justice.

For Appellant : Mr.Sharan
  For M/s.Ram Sundar Vijay Raj

For Respondents : Mr.M.Vallinayagam
 Senior Counsel
  For M/s.D.Nallathambi

****

JUDGMENT

 (Judgment of the Court was delivered by DR.ANITA SUMANTH, J.)

This Appeal Suit challenges judgment dated 08.07.2009 passed 

by the Additional District and Sessions Judge (Fast Track Court No.1), 

Thanjavur  in  O.S.No.104  of  2005.  The  Suit  had  been  filed  by  the 

unsuccessful  defendants  in  the  Suit.  A2/D2 had passed  away pending 

Suit  and  is  represented  by  the  other  appellants/defendants,  who  are 

already on record.

2.  The prayer in the Suit was for declaration of title in respect 

of the land admeasuring 70 cents in Old R.S.No.201 Thiruvidaimarudhur 

Village and Taluk, Thanjavur District (suit property).  The Dharmapuram 

Atheenam Mutt  (in  short  ‘Mutt’)/plaintiff  had  sought  title  to  the  suit 
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property on the ground of both the entries in the revenue records as well 

as the fact that the entire extent of the land was in its possession.  

3. The land comprising suit property had been under lease to 

one A.P.Jalaludeen, who was paying a nominal rent for fasli as site rent. 

The said Jalaludeen passed away on 05.01.1999. Legal notice had been 

issued  by  the  Mutt  on  08.01.2023  calling  for  surrender  of  the  suit 

property on the ground that there were substantial arrears of rent from 

Fasli 1399 onwards when A.P.Jalaludeen had been running the rice mill 

on the property.  

4. Under the legal notice, the legal heirs of Jalaludeen, i.e., the 

widow, who passed away pending appeal suit, son and daughter-in-law 

were asked to surrender the vacant possession of the suit property on or 

before 01.03.2003. A reply was issued denying the averments in the legal 

notice.  Inter alia, the appellants also request the Mutt to sell the site to 

them  which  itself  would  establish  their  acquiescence  to  the  Mutt’s 

ownership of the land.

5.  The  appellants  claim  to  hold  patta  that  was  issued  on 

30.09.1993  in  respect  of  R.S.No.201/1,  (admeasuring  0.08.0  Ares)  in 

favour of the first appellant, R.S.No.201/24 (admeasuring 0.11.5 ares) in 
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favour of A.P.Jalaludeen and R.S.No.201/23 (admeasuring 0.08.5 ares) in 

favour of the deceased second appellant.

6. Admittedly, rents have not been paid from 1993 onwards. 

The Suit was defended on the ground of long occupation of the land in 

excess of 5 decades as well as the pattas that had been issued.  In any 

event, appellants claimed independent right over the super structure that 

had been put up by them, being the rice mill. 

7.  They  averred  that  the  property  was  classified  as  Grama 

Natham and it is only for this purpose pattas had been issued to them. 

Protection  was  sought  by  the  appellants  under  relevant  tenancy  laws 

including  the  provisions  of  Tamil  Nadu  City  Tenants  Protection  Act, 

1921 (in short ‘1921 Act’) and specifically Section 106 of the Transfer of 

Property Act, 1882 (in short ‘T.P.Act’).

8. In the Suit they had argued that notice issued on 08.01.2023 

was not a valid notice to quit envisaged under Section 106 of the T.P.Act. 

Evidence was let in by both parties and the following documents have 

been marked as Exhibits:

thjp jug;g[ rhd;whtz';fs; :

th/rh/M/1 23/12/79 $yhYjPd; thjp Mjpdj;jpw;F vGjpf;bfhLj;j 
gFjpg; gj;jpuk;/
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th/rh/M/2 22/4/85 $yhYjPd; Mjpdj;jpw;F bfhLj;j kD/
th/rh/M/3 12/5/85 $yhYjPd; Mjpdj;jpw;F bfhLj;j kD/
th/rh/M/4 8/1/03 thjp bfhLj;j mwptpg;g[ efy;/
th/rh/M/5 11/1/03 1k; gpujpthjpapd; ifbaGj;J bra;j m";ry; 
ml;il/
th/rh/M/6 27/2/03 1k; gpujpthjp bfhLj;j gjpy; mwptpg;g[/
th/rh/M/7 9/4/03 tUtha; ePjpkd;w tHf;F vz;/145-03d; 
nky;KiwaPl;L kD/
th/rh/M/8 12/6/75 tpLjiyg; gj;jpuk;/
th/rh/M/9 17/11/05 tUtha; ePjpkd;w tHf;F vz;/145-03d; vjpUiu/
th/rh/M/10 ?? m/t/vz;/10-72d; tHf;Fg; gjpntl;od; efy;/

gpujpthjpfs; jug;g[ rhd;whtz';fs; :

gp/rh/M/1 30/9/03 $yhYjPd; bgahpy; cs;s ej;jk; gl;lh/
gp/rh/M/2 ?? rhjpf;ghl;rh bgahpy; tH';fpa ej;jk; gl;lh/
gp/rh/M/3 ?? E}h;$cwhd; bgahpy; tH';fpa ej;jk; gl;lh/
gp/rh/M/4 ?? rh;nt hp$p!;lh; efy;/

9. The defendants had also entered the box and been examined 

on their claim to ownership of the land. Judgment came to be passed on 

08.07.2009 and the following issues had been framed:

1/ thjpf;F jhth brhj;jpy; chpik ,y;iyah?

2/ thjpf;Fk;. gpujpthjpf;Fk; cs;s Fj;jif 
cwt[ ePf;fwthfptpl;ljh?

3/ ej;jk; gl;lh jhth brhj;Jf;fSf;F bfhLf;fg;gl;oUf;fp-
wjh. mjdhy; thjp chpikia ,He;Jtpl;lhuh?

4/ ej;jk; gl;lh. gpujpthjpf;F bfhLj;jjpdhy; gpujpthjp 
jdp chpika[s;stuhfptpl;lhuh?

5/ jhthtpw;F rhpahd rl;lg;goahd brhj;J khw;Wr; 
rl;lj;jpd;go mwptpg;g[ bfhLf;fg;gltpy;iyah? Mjdhy; 
tHf;F epw;fj;jf;fjpy;iyah?
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6/ nrh;f;fntz;oa jug;gpdhh;fs; tHf;fpy; 
nrh;f;fg;gltpy;iyah? mjdhy; tHf;F js;Sgo 
bra;ag;glntz;oajh?

7/ gpujpthjpf;F thlifjhuh; rl;l';fspd; mDTy';fs; 
fpilf;fff;Toajh? Mjdhy; ghJfhg;g[ bgw;Ws;shuh?

8/ tHf;Fr; brhj;J fhy";brd;w V/gp/$yhYjPd; 
vd;gtUf;Fg; ghj;jpag;gl;lJ vd;w vjph;thjpfs; 
jug;g[ Tw;wpy; cz;ika[s;sjh?

9/ tHf;F mtrpa jug;gpdiu fl;rp nrh;f;fhj Fiwahy; 
ghjpf;fg;gl;Ls;sJ vd;w vjph;thjpfs; jug;g[ Ml;nrgiz 
Vw;fj;jf;fjh?

10/ tHf;Fr; brhj;J fl;Lkhdk; $yhYjPDf;F 
ghj;jpag;gl;ljh? tHf;F brhj;J mokid ej;jkh?

11/ brhj;Jhpik khw;Wr; rl;lk; gphpt[ 106d;fPH; bry;yj;jf;f 
mwptpg;g[ thjp jug;gpy; mDg;gg;gltpy;iyah?
12/ thjpf;F fpilf;ff;Toa ,ju ghpfhuk; vd;d?

10.  After  considering  several  decisions,  the Suit  came to  be 

dismissed and the legal issue in regard to the adequacy of notice issued 

by the plaintiff was answered in its favour.  The learned Judge held that 

notice dated 08.01.2003 was valid in terms of Section 106 of the T.P. Act 

and it was not for a tenant to dispute the title of the landlord who had let 

him into possession. 

11. The decisions in Bankala Vittil Usman Koya and another V.  
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Chidriamokkausa  Akoth  and  another1,  N.S.Kuppuswamy  Odayar  and 

another  v.  The  Panchayat  Narthangudi  represented  by  its  President  

Murugayyan  and  others2,  Srinivasan  and  6  others  V.  Sri  

Madhyarjuneswaraswami  Pattavaithalai,  Thiruchirapalli  Dist.3,  

D.Sreenivasa  Mudaliar  Charity  V.  Dhanasekaran  and  8  others4 and 

Majati  Subbarao  V.  P.V.K.Krishna  Rao5 are  cited  to  bring  home  this 

proposition and are discussed below. 

12. In  Bankala Vittil Usman Koya  (supra), by way of a short 

judgment, the Bench reiterated that the ‘ordinary rule of course is that a  

tenant is stopped from denying the title of the landlord who let him into  

possession.’  In fact, the defendant there had not attempted to support the 

judgment  of  the lower appellate  Court  on  that  ground.   However,  his 

argument  was that  the plaintiff’s  title  to  the property was admitted in 

1891 but that the title had been determined in 1893. 

13.  The  Court  held  that  the  defendant  had  entered  into 

possession under the lease granted to him by the plaintiff in 1891 and if, 

during the period of his tenancy over six years nothing had occurred, it 

1 (1905) 15 MLJ 368
2 1971 (1) MLJ 190
3 1998 – 2 – L.W. 189
4 2001 (3) CTC 520
5 AIR 1989 SC 2187
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should be treated by the party having title paramount as amounting to 

ouster of the defendant so as to operate as determination of the lessor’s 

right,  as  they  stood  at  the  date  of  the  lease  by  the  plaintiff  to  the 

defendant.  The plaintiffs/appellants succeeded with costs.

14. In the case of  N.S.Kuppuswamy Odayar (supra), one of the 

issues  that  arose  was  in  the  context  of  adverse  possession  of  fishery 

rights and the requirements thereof.  The appellants claimed title to the 

tank and the fishery rights stating that they had exercised the same for 

more than 100 years.   The first  respondent however had purported to 

lease out the fishery rights. The claim of the appellants was direct, and 

alternatively as having perfected the same by adverse possession.  The 

case  of  the  respondents  was  that  the  tank  was  situated  in  Natham 

Poramboke and  hence  the  Panchayat  had  the  authority  to  auction  the 

fishery rights.

15.  The judgment  and  decree  of  both  the  lower  Courts  had 

been set aside and the suit remanded for fresh disposal as M.M.Ismail,J 

was of the view that there had been  ‘a gross failure on the part of the  

Courts below to understand the case put forward by the appellants and 

the wrong approach on their part to the questions raised in the suit.’ 
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16. He notes that there were sufficient documentary evidence 

to show that it was the appellants and before them their predecessors-in-

interest who had been leasing out the fishery rights in the tank from 1873 

onwards. By way of a partition deed dated 14.07.1900, the tank had been 

dealt with as family property in the partition.  All lease deeds produced 

had  a  stipulation  to  the  effect  that  the  tank  belonged  to  the 

lessors/appellants’ family.  

17.  Relying solely on the Re-settlement Register,  the Courts 

have come to the conclusion that the tank had been situated in Natham 

Poramboke.   However, the Court  was of the view that  this  would not 

automatically  establish  the  case  of  the  defendants,  since  the  Re-

settlement  Register  was  prepared  in  1925  and  prior  records  were 

available  to  establish  that  the  appellants  had  been  in  ownership  and 

possession of the tank. In any event, there had been no admission that the 

tank had been dug in poramboke land.

18.  The Court  in  Secretary  of  State  for  India  in  Council  V.  

Debendra Lal Khan6 also involved the case of Panchayat rights and has 

been  relied  on  in  the  case  of  Kuppuswami  Odayar  (supra).  The 

6 ^^ MLJ 134
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observations of the Privy Council are that even if the appellants had been 

trespassers,  exercising  the  right  of  possession  and  ownership  openly, 

would  be  sufficient  to  constitute  adverse  possession  and  there  is  no 

obligation on his part to bring to the notice of the real owner that he was 

exercising such rights of ownership adverse to the real owner.  

19.  The maxim referred to by Lord Macmillan is  ‘when the 

extremes  have  been  proved,  those  things  which  lie  between  are  

presumed’.  Justice  M.M.Ismail  applied  that  phrase  to  the  facts  of 

Kuppuswami Odayar’s  case to hold that even to hold that whether the 

title of the appellant had been direct or by adverse possession, it was not 

for the defendants as lessees, to question that title.

20. In the case of Srinivasan and 6 others (supra), a Full Bench 

of this Court considered the question as to whether an adjudication under 

Tamil Nadu Act 30 of 1963 resulting in grant of patta would be final and 

conclusive, among other issues.  The Court held that the jurisdiction of 

the Civil Court to entertain a Suit for declaration of title and injunction 

would  not  be  barred  by  reason  of  the  grant  of  patta  under  the  Patta 

Passbook Act.  

21. They held that the orders passed under the Patta Passbook 
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Act were summary and even in case where finality had been accorded to 

such decisions by virtue of having been no challenge to the pattas, the 

Civil  Court  is  entitled  to  nullify  any  or  all  such  decisions  and  its 

jurisdiction would not be ousted in toto.  Thus, there is little merit in the 

reliance  of  the  appellants  on  the  patta  held  by  them in  light  of  this 

decision.

22. The decision in the case of D.Sreenivasa Mudaliar Charity 

(supra),  is  on  point.  There  a  second  appeal  had  been  filed  by  an 

unsuccessful  plaintiff  who  sought  recovery  of  possession  of  the  suit 

property  and  compensation.  The  Court  has  noted  the  decision  of  the 

Division Bench of this Court in Guruswami V. Ranganathan7, which had 

considered  the  scope  of  Section  116  of  the  Evidence  Act  1872,  that 

further supports this position, placing an estoppel on the tenant and of 

licensee of person in possession from the denying title of his landlord. 

23. Section 116 reads thus:

‘116.  Estoppel  of  tenant;  and  of  licensee  of  
person  in  possession  –  No  tenant  of  immovable  
property, or person claiming through such tenant, shall,  
during the continuance of the tenancy, be permitted to  
deny  that  the  landlord  of  such  tenant  had,  at  the 
beginning  of  the  tenancy,  a  title  to  such  immovable  

7 AIR 1954 Mad, 402
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property; and no person who came upon any immovable  
property  by  the  licence  of  the  person  in  possession  
thereof, shall be permitted to deny that such person had  
a title to such possession at the time when such licence  
was given.’

extract.  

24.  The  Judgments  of  the  Apex  Court  in  Veeraraju  V. 

Venkanna8,  Sri  Ram  Pasricha  V.  Jagannath9 and Joginder  Singh  V. 

Jogindero10,  are to  the effect  that  the tenant in a suit  is  stopped from 

questioning the title of the landlord under Section 116 of the Evidence 

Act.  The title  of  the  landlord  is  irrelevant  as  between  the  lessor  and 

lessee, and if the lessee is in continuous possession on the basis of lease, 

he cannot dispute the title of the lessor  ‘however defective it may be’. 

The  second  appeal  of  the  plaintiff  was  allowed  on  the  basis  of  the 

aforesaid decisions. The Hon’ble Supreme Court in the case of  Majati  

Subbarao (supra) has also considered this very issue.

25. Section 106 of the T.P. Act reads as follows:

106.  Duration  of  certain  leases  in  absence  of  
written  contract  or  local  usage  –  In  the  absence  of  a  
contract or local law or usage to the contrary, a lease of  
immovable  property  for  agricultural  or  manufacturing 
purposes shall be deemed to be a lease from year to year,  

8 AIR 1966 SC 629
9 AIR 1976 SC 2335
10 AIR 1996 SC 1654

12/20
https://www.mhc.tn.gov.in/judis



A.S.No.238 of 2009

terminable, on the part of either lessor or lessee, by six  
months’ notice  expiring  with  the  end  of  a  year  of  the  
tenancy; and a lease of immovable property for any other  
purpose  shall  be  deemed  to  be  a  lease  from  month  to  
month, terminable, on the part of either lessor or lessee,  
by fifteen days’ notice expiring with the end of a month of  
the tenancy.

Every  notice  under  this  section  must  be  in  
writing, signed by or on behalf of the person giving it, and  
either be sent by post to the party who is intended to be  
bound by it or be tendered or delivered personally to such  
party, or to one of his family or servants at his residence,  
or (if such tender or delivery is not practicable) affixed to  
a conspicuous part of the property’.

26. In S..Thangappan V. P.Padmavathy11 the Hon’ble Supreme 

Court considered the scope and expanse of Section 116 of the Indian 

Evidence  Act,  particularly  the  embargo  placed  upon  a  tenant  of  a 

movable property.  At paragraphs 14 and 15, they state thus:

’14.This section puts an embargo on a tenant of an im-
movable property, during the continuance of his tenancy 
to deny the title of his landlord at the beginning of his  
tenancy. The significant words under it are “at the be-
ginning of the tenancy”. This is indicative of the sphere 
of the operation of this section. So a tenant once induct-
ed as a tenant by a landlord, later he cannot deny his  
landlord’s title. Thus, this principle of estoppel debars a  
tenant from denying the title of his landlord from the be-
ginning of his tenancy. Howsoever defective title of such  
landlord (sic may) be, such tenant cannot deny his title.  
But subsequent to his induction as tenant if the landlord 
looses his title under any law or agreement and there is  

11 (1999) 7 SCC 474
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threat to such tenant of his eviction by subsequently ac-
quired paramount title holder then any denial of title by  
such tenant  to the landlord who inducted him into the 
tenany will not be covered by this principle of estoppel  
under this Section. In Mangat Ram and Ors. (supra) this  
Court held:

“The estoppel  contemplated  by Sec-
tion 116 is restricted to the denial of  
title at the commencement of the ten-
ancy  and  by  implication  it  follows  
that  a  tenant  is  not  estopped  from 
contending that the title of the lessor 
has since come to an end.”

(emphasis supplied)

15. Similarly in D.Satyanarayan (supra) also this Court  
holds in para 4: (SCC p.428)

“4.  The  rule  of  estoppel  
embodied  under Section  116 of  the 
Evidence Act is that, a tenant who  
has been let into possession cannot  
deny  his  landlords  title,  however 
defective  it  may  be,…...  Similarly,  
the  estoppel  under Section  116 of  
the Evidence Act is restricted to the  
denial of the title at the commence-
ment of the tenancy.”

(emphasis supplied)

27. Yet another distinction has been noted by the Apex Court 

in  the  case  of  D.Satyanarayana  V.  P.Jagadish12.   In  that  case,  the 

demised premises had belonged to one Krishnamurthy, which had been 

12 AIR 1987 SC 2192
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let  out  to  one  P.R.N.Upadhyaya  and  sub-let  out  by  the  latter’s  son 

P.Jagadish and thereafter to different persons. 

28.  The  original  owner/head  lessor  Krishnamurthy  served 

notice of eviction on the tenants of Jagadish on the ground that there had 

been unlawful sub-letting by the lessee and thus Krishnamurthy decided 

to terminate tenancy of Upadhyaya.  As a consequence, the tenant had 

attorned  in  favour  of  the  original  lessor  Krishnamurthy and  had also 

been paying rents to him thereafter. 

29.  The  factual  situation  in  that  matter  was  that  the  tenant 

became  a  direct  tenant/lessee  under  Krishnamurthy  and  in  such 

circumstances, stopped paying rent to Jagadish, who was himself only a 

lessee  of  Krishnamurthy.  Jagadish,  however,  commenced  proceedings 

for eviction of the tenant on the ground that he was a willful defaulter of 

rent and the tenant put up a defence denying the title of Jagadish.

30.  The I  Additional  Rent Controller,  Hyderabad disallowed 

the application on the ground that Jagadish has no locus standi to initiate 

eviction proceedings.  His order was reversed by the Chief Judge, City 

Small  Causes  Court,  Hyderabad and that  decision  was  upheld  by the 

High Court relying on the rule of estoppel.

15/20
https://www.mhc.tn.gov.in/judis



A.S.No.238 of 2009

31.  The tenant  had  filed a  Civil  Appeal  before the  Hon’ble 

Supreme Court, which came to be allowed on the ground that there being 

a  threat  of  eviction  by  a  person  claiming  title  paramount,  i.e.,  by 

Krishnamurthy, the bar under Section 116 of the Indian Evidence Act 

would not apply in such a case.  Thus, the tenant would not be stopped 

from challenging the title of Jagadish and has right to maintain eviction 

proceedings.  

32.  Section  116  provides  that  no  tenant  shall  during  the 

continuance of tenancy be permitted to deny the title that the landlord 

had  at  the  beginning  of  the  tenancy  possessed.  Possession  and 

permission being established, estoppel would bind the tenant during the 

continuance of tenancy till he surrenders his possession. 

33. At paragraphs 3 and 4, the Hon’ble Supreme Court states 

thus:

3………..The words "during the continuance of the ten-
ancy" have been interpreted to mean during the continuance  
of  the  possession  that  was  received  under  the  tenancy  in  
question, and the Courts have repeatedly laid down that es-
toppel operates even after the termination of the tenancy so 
that a tenant who had been let into possession, however, de-
fective it may be, so long as he has not openly surrendered 
possession,  cannot  dispute  the  title  of  the  landlord  at  the  
commencement of the tenancy. The rule of estoppel is thus  
restricted not only in extent but also in time i.e. restricted to 

16/20
https://www.mhc.tn.gov.in/judis



A.S.No.238 of 2009

the title of the landlord and during the continuance of the  
tenancy; and by necessary implication, it follows that a ten-
ant is not estopped, when he is under threat of eviction by  
the title paramount, from contending that the landlord had 
no title before the tenancy commenced or that the title of the  
landlord has since come to an end.

4. The rule of estoppel embodied under s. 116 of the Ev-
idence Act is that, a tenant who has been let into possession 
cannot deny his landlord's title, however defective it may be,  
so long as he has not openly restored possession by surren-
der to his landlord. During the continuance of the tenancy,  
the tenant cannot acquire by prescription a permanent right  
of occupancy in derogation of the landlord's title by mere as-
sertion  of  such  a  right  to  the  knowledge  of  the  landlord.  
See: Bilas Kumar v. Desraj Ranjit Singh ILR (1915) 37 All  
557 (PC) and Atyam Veerraju & Ors. v. Pechetti Venkanna & 
ors., [19661 1 SCR 83 1. The general rule is however subject  
to certain exceptions. Thus a tenant is  not  precluded from 
denying the derivative title of the persons claiming through 
the landlord. See: Kumar Krishna Prosad Lal Singha Deo v.  
Baraboni Coal Concern Limited & orS., AIR (1937) PC 251.  
Similarly, the estoppel under s. 116 of the Evidence Act is re-
stricted to the denial of the title at the commencement of the  
tenancy. From this, the exception follows, that it is open to 
the tenant even without surrendering possession to show that  
since the date of the tenancy, the title of the landlord came to  
an end or that he was evicted by a A paramount title holder 
or that even though there was no actual eviction or dispos-
session from the property, under a threat of eviction he had 
attorned to the paramount title- holder……..’

34. None of the above exceptions would arise in the present 

case.  The appellants have, admittedly, been in possession and occupation 

of the land under lease granted by the respondent.   There is  no other 
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party that has claimed title to the property in question and the issue of 

any other title holder paramount does not arise in this case.  The title 

holder paramount is the Mutt and the only rival claim that is put up by 

the  appellants  and  that  too  is  on  an  allegedly  defective  title  of  the 

respondent.

35. The discussion above categorically settles the position that 

it does not lie for a lessee to question the title of the lessor for the reason 

that the very occupation by the former in the suit property was on the 

strength of the permission granted by the lessor. 

36. The notice issued does serve as a notice to quit under the 

provisions of Section 106 of the T.P. Act and there is  no merit  in the 

contentions put forth by the appellants. The Trial Court has considered 

the matter in proper perspective and has cited appropriate decisions to 

support its conclusion that the notice issued on 08.01.2003 was a notice 

in terms of Section 106 of the T.P. Act, and valid. 

37. This Appeal Suit stands dismissed with no order as to costs.

    [A.S.M.J.,]  &  [R.V.J.,]

NCC :Yes/No   11.01.2024

Index     :Yes/No
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Internet :Yes/No
Sl

To

The Additional District Judge (Fast Track Court No.I), Thanjavur.

DR.ANITA SUMANTH, J.

AND

R.VIJAYAKUMAR, J.

sl

A.S.(MD)No.238 of 2009
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