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and thus render justice.
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For Respondents : Mr.M.Vallinayagam

Senior Counsel
For M/s.D.Nallathambi

ek ok
JUDGMENT

(Judgment of the Court was delivered by DR.ANITA SUMANTH, J.)

This Appeal Suit challenges judgment dated 08.07.2009 passed
by the Additional District and Sessions Judge (Fast Track Court No.1),
Thanjavur in O.S.No.104 of 2005. The Suit had been filed by the
unsuccessful defendants in the Suit. A2/D2 had passed away pending
Suit and is represented by the other appellants/defendants, who are
already on record.

2. The prayer in the Suit was for declaration of title in respect
of the land admeasuring 70 cents in Old R.S.No.201 Thiruvidaimarudhur
Village and Taluk, Thanjavur District (suit property). The Dharmapuram

Atheenam Mutt (in short ‘Mutt’)/plaintiff had sought title to the suit
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property on the ground of both the entries in the revenue records as well
as the fact that the entire extent of the land was 1n its possession.

3. The land comprising suit property had been under lease to
one A.P.Jalaludeen, who was paying a nominal rent for fasli as site rent.
The said Jalaludeen passed away on 05.01.1999._Legal notice had been
issued by the Mutt on 08.01.2023 calling for surrender of the suit
property on the ground that there were substantial arrears of rent from
Fasli 1399 onwards when A.P.Jalaludeen had been running the rice mill
on the property.

4. Under the legal notice, the legal heirs of Jalaludeen, i.e., the
widow, who passed away pending appeal suit, son and daughter-in-law
were asked to surrender the vacant possession of the suit property on or
before 01.03.2003._A reply was issued denying the averments in the legal
notice. Inter alia, the appellants also request the Mutt to sell the site to
them which itself would establish their acquiescence to the Mutt’s
ownership of the land.

5. The appellants claim to hold patta that was issued on
30.09.1993 in respect of R.S.No0.201/1, (admeasuring 0.08.0 Ares) in

favour of the first appellant, R.S.N0.201/24 (admeasuring 0.11.5 ares) in
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favour of A.P.Jalaludeen and R.S.No0.201/23 (admeasuring 0.08.5 ares) in
favour of the deceased second appellant.

6. Admittedly, rents have not been paid from 1993 onwards.
The Suit was defended on the ground of long occupation of the land in
excess of 5 decades as well as the pattas that had been issued. In any
event, appellants claimed independent right over the super structure that
had been put up by them, being the rice mill.

7. They averred that the property was classified as Grama
Natham and it is only for this purpose pattas had been issued to them.
Protection was sought by the appellants under relevant tenancy laws
including the provisions of Tamil Nadu City Tenants Protection Act,
1921 (in short ‘1921 Act’) and specifically Section 106 of the Transfer of
Property Act, 1882 (in short ‘T.P.Act’).

8. In the Suit they had argued that notice issued on 08.01.2023
was not a valid notice to quit envisaged under Section 106 of the T.P.Act.
Evidence was let in by both parties and the following documents have
been marked as Exhibits:

UTSH] SFLILI &6 DT UGN BT :

ur.&r.g. ! 23.12.79 oorgsber ansd) HSMSEWEG TUpSIS6SIH S5
UGSl LSS,
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ur.&r..2 22.4.85 pongdat HHEHHEG CEIbES L.
Ur.&FN. .5 [2.3.85 oanrgysai HHEHHEG C&IbES L.
ur.gn. .4 8.1.03 angl C&srnss yaliy Bes.

our.gn..5 [1.1.03 i iSlamsiflor as6uwpss CFUs 3 eh&Fsv
YL DL

ur.gn..6 27.2.03 /i yslams] 6&rmnsEs Uzl ymlaliy.
ur.&n.g.7 9.4.07 amard Bolosiy aupbs o 1450700
GCLOGOUpIMUTL (h 1063,

ur.&n. .8 12.6.75 allipSmsvll 1%SNib.

ur.&r.2.9 17.11.05 aupart Bolwsim apsbs .45 050 a5 0b67.
ur.&n.. 10 -- .60 [0 72600 apb&SL LSICAL 60T 1556,

g Slanglsar SFLiL &6l ol Sar :
Nargy. ! 30.9.07 porgyser GLwrs) 2 aior B&SU LLL.
N&EN..2 -- FABISUTLEN  GLnlsy aUpBIsN BSSU  LILLT.

&N .7 -- B2 prar Gluwnls) aupEISL BSSU  LLLT.
h&n. .4 -- &G mAavLi b6,

9. The defendants had also entered the box and been examined
on their claim to ownership of the land. Judgment came to be passed on
08.07.2009 and the following issues had been framed:

. aurglde staunr C0Frsslsd 2 e @evsmevwr?

2. anglé@n, Uislunglé@n 2 6o &HHH5
2 mey HEHSMUTHall L SM?

3. B&SIL ulLm Sreur &S HSE@MEG &M (hSSIULY &S]/
D&M, Sy gl o fepwsow @b HalllLryr?

4. B&SI ulLm Uislunslésd 0&nhsHsDlansd Ulgpleursl
Sefl 2 _MsmiowjsaiareugmslailLmym?

5. sreurallm@ &flwrer FLLOugwreT C&FTHS LIHL &
FLLSSleiuy  gyolalliy 6&mh&SasuuLallebsneoown? 3 geimsd
PSS BliNSSDHEEIl0em6WT?
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6. Cad&boauamigw Srlllaimisar oLl
CaresUuULallamuwn? HYSRITEH 6upsd@ SHaT@nLiy
CFuwiuL Geouamigu &r?

7. Unslaunslés@ urLansSTii FULmisaflar sl suml &6
SlOLESSHHEHQUST?  HSHOIT60 LTSS Cuhmyatermym?

8. aupdGd CansHs snvehelasasim .Ul oeomsy s
SITLAI(HSGL UTSSWILLL G GTaim  6TSHT6uT Bl &H6i
SO0 S onflsh 2w emLou)aien Hm?

9. aupd@ yudlw Sridlaieng &g CaTSEHTS GHmMWTE
UTHSSUUL (h6TaTS 6Ty HlTuTDHHaT Sl L6 FLem s
JN&HHSHHHDHN?

10. aupsGE Qardg S (HLMaTD  QTSHISHSE
UTSSWOULLST? upsdS 6CFTHH  IlemeT bSSm?

1. Qarsgflenw wropd rn difly [06a&Sn QFnsHH5E5S

gnlalliy eunrgl Sridlsd  ystuiuaflsbsmsowr?
12. aunglé@ SleoLdbsdsdmigu @& 1 UMM  seier?

10. After considering several decisions, the Suit came to be

dismissed and the legal issue in regard to the adequacy of notice issued

by the plaintiff was answered in its favour. The learned Judge held that

notice dated 08.01.2003 was valid in terms of Section 106 of the T.P. Act

and i1t was not for a tenant to dispute the title of the landlord who had let

him into possession.
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Chidriamokkausa Akoth and another', N.S.Kuppuswamy Odayar and
another v. The Panchayat Narthangudi represented by its President
Murugayyan and others’, Srinivasan and 6 others V. Sri
Madhyarjuneswaraswami  Pattavaithalai,  Thiruchirapalli  Dist.’,
D.Sreenivasa Mudaliar Charity V. Dhanasekaran and 8 others® and
Majati Subbarao V. PV.K Krishna Rao’ are cited to bring home this

proposition and are discussed below.

12. In Bankala Vittil Usman Koya (supra), by way of a short
judgment, the Bench reiterated that the ‘ordinary rule of course is that a
tenant is stopped from denying the title of the landlord who let him into
possession.” In fact, the defendant there had not attempted to support the
judgment of the lower appellate Court on that ground. However, his
argument was that the plaintiff’s title to the property was admitted in
1891 but that the title had been determined in 1893.

13. The Court held that the defendant had entered into
possession under the lease granted to him by the plaintiff in 1891 and if,

during the period of his tenancy over six years nothing had occurred, it

1 (1905) 15 MLJ 368
21971 (1) MLJ 190
31998 —2 —L.W. 189
42001 (3) CTC 520
5 AIR 1989 SC 2187
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should be treated by the party having title paramount as amounting to
ouster of the defendant so as to operate as determination of the lessor’s
right, as they stood at the date of the lease by the plaintiff to the
defendant. The plaintiffs/appellants succeeded with costs.

14. In the case of N.S.Kuppuswamy Odayar (supra), one of the
issues that arose was in the context of adverse possession of fishery
rights and the requirements thereof. The appellants claimed title to the
tank and the fishery rights stating that they had exercised the same for
more than 100 years. The first respondent however had purported to
lease out the fishery rights. The claim of the appellants was direct, and
alternatively as having perfected the same by adverse possession. The
case of the respondents was that the tank was situated in Natham
Poramboke and hence the Panchayat had the authority to auction the

fishery rights.

15. The judgment and decree of both the lower Courts had
been set aside and the suit remanded for fresh disposal as M.M.Ismail,J
was of the view that there had been ‘a gross failure on the part of the
Courts below to understand the case put forward by the appellants and

the wrong approach on their part to the questions raised in the suit.’
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16. He notes that there were sufficient documentary evidence
to show that it was the appellants and before them their predecessors-in-
interest who had been leasing out the fishery rights in the tank from 1873
onwards. By way of a partition deed dated 14.07.1900, the tank had been
dealt with as family property in the partition. All lease deeds produced
had a stipulation to the effect that the tank belonged to the
lessors/appellants’ family.

17. Relying solely on the Re-settlement Register, the Courts
have come to the conclusion that the tank had been situated in Natham
Poramboke. However, the Court was of the view that this would not
automatically establish the case of the defendants, since the Re-
settlement Register was prepared in 1925 and prior records were
available to establish that the appellants had been in ownership and
possession of the tank. In any event, there had been no admission that the
tank had been dug in poramboke land.

18. The Court in Secretary of State for India in Council V.
Debendra Lal Khan® also involved the case of Panchayat rights and has

been relied on in the case of Kuppuswami Odayar (supra). The

6 " MLJ 134
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observations of the Privy Council are that even if the appellants had been
trespassers, exercising the right of possession and ownership openly,
would be sufficient to constitute adverse possession and there is no
obligation on his part to bring to the notice of the real owner that he was

exercising such rights of ownership adverse to the real owner.

19. The maxim referred to by Lord Macmillan is ‘when the
extremes have been proved, those things which lie between are
presumed’. Justice M.M.Ismail applied that phrase to the facts of
Kuppuswami Odayar's case to hold that even to hold that whether the
title of the appellant had been direct or by adverse possession, it was not

for the defendants as lessees, to question that title.

20. In the case of Srinivasan and 6 others (supra), a Full Bench
of this Court considered the question as to whether an adjudication under
Tamil Nadu Act 30 of 1963 resulting in grant of patta would be final and
conclusive, among other issues. The Court held that the jurisdiction of
the Civil Court to entertain a Suit for declaration of title and injunction
would not be barred by reason of the grant of patta under the Patta
Passbook Act.

21. They held that the orders passed under the Patta Passbook
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Act were summary and even in case where finality had been accorded to
such decisions by virtue of having been no challenge to the pattas, the
Civil Court is entitled to nullify any or all such decisions and its
jurisdiction would not be ousted in toto. Thus, there is little merit in the
reliance of the appellants on the patta held by them in light of this
decision.

22. The decision in the case of D.Sreenivasa Mudaliar Charity
(supra), is on point. There a second appeal had been filed by an
unsuccessful plaintiff who sought recovery of possession of the suit
property and compensation. The Court has noted the decision of the
Division Bench of this Court in Guruswami V. Ranganathan’, which had
considered the scope of Section 116 of the Evidence Act 1872, that
further supports this position, placing an estoppel on the tenant and of
licensee of person in possession from the denying title of his landlord.

23. Section 116 reads thus:

‘116. Estoppel of tenant; and of licensee of
person in possession — No tenant of immovable
property, or person claiming through such tenant, shall,
during the continuance of the tenancy, be permitted to

deny that the landlord of such tenant had, at the
beginning of the tenancy, a title to such immovable

7 AIR 1954 Mad, 402
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property; and no person who came upon any immovable

property by the licence of the person in possession

thereof, shall be permitted to deny that such person had

a title to such possession at the time when such licence

was given.’

extract.

24. The Judgments of the Apex Court in Veeraraju V.
Venkanna®, Sri Ram Pasricha V. Jagannath’ and Joginder Singh V.
Jogindero'’, are to the effect that the tenant in a suit is stopped from
questioning the title of the landlord under Section 116 of the Evidence
Act. The title of the landlord is irrelevant as between the lessor and
lessee, and if the lessee is in continuous possession on the basis of lease,
he cannot dispute the title of the lessor ‘however defective it may be’.
The second appeal of the plaintiff was allowed on the basis of the
aforesaid decisions. The Hon’ble Supreme Court in the case of Majati
Subbarao (supra) has also considered this very issue.

25. Section 106 of the T.P. Act reads as follows:

106. Duration of certain leases in absence of

written contract or local usage — In the absence of a

contract or local law or usage to the contrary, a lease of

immovable property for agricultural or manufacturing
purposes shall be deemed to be a lease from year to year,

8 AIR 1966 SC 629
9 AIR 1976 SC 2335
10 AIR 1996 SC 1654
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terminable, on the part of either lessor or lessee, by six
months’ notice expiring with the end of a year of the
tenancy, and a lease of immovable property for any other
purpose shall be deemed to be a lease from month to
month, terminable, on the part of either lessor or lessee,
by fifteen days’ notice expiring with the end of a month of
the tenancy.

Every notice under this section must be in
writing, signed by or on behalf of the person giving it, and
either be sent by post to the party who is intended to be
bound by it or be tendered or delivered personally to such
party, or to one of his family or servants at his residence,
or (if such tender or delivery is not practicable) affixed to
a conspicuous part of the property’.

26. In S..Thangappan V. P.Padmavathy" the Hon’ble Supreme

Court considered the scope and expanse of Section 116 of the Indian

Evidence Act, particularly the embargo placed upon a tenant of a

movable property. At paragraphs 14 and 15, they state thus:

"14.This section puts an embargo on a tenant of an im-
movable property, during the continuance of his tenancy
to deny the title of his landlord at the beginning of his
tenancy. The significant words under it are “at the be-
ginning of the tenancy”. This is indicative of the sphere
of the operation of this section. So a tenant once induct-
ed as a tenant by a landlord, later he cannot deny his
landlord’s title. Thus, this principle of estoppel debars a
tenant from denying the title of his landlord from the be-
ginning of his tenancy. Howsoever defective title of such
landlord (sic may) be, such tenant cannot deny his title.
But subsequent to his induction as tenant if the landlord
looses his title under any law or agreement and there is

11 (1999) 7 SCC 474
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threat to such tenant of his eviction by subsequently ac-
quired paramount title holder then any denial of title by
such tenant to the landlord who inducted him into the
tenany will not be covered by this principle of estoppel
under this Section. In Mangat Ram and Ors. (supra) this
Court held:

“The estoppel contemplated by Sec-
tion 116 is restricted to the denial of
title at the commencement of the ten-
ancy and by implication it follows
that a tenant is not estopped from
contending that the title of the lessor
has since come to an end.”

(emphasis supplied)

15. Similarly in D.Satyanarayan (supra) also this Court
holds in para 4: (SCC p.428)

“4. The rule of estoppel
embodied under Section 116 of the
Evidence Act is that, a tenant who
has been let into possession cannot
deny his landlords title, however
defective it may be,...... Similarly,
the estoppel under Section 116 of
the Evidence Act is restricted to the
denial of the title at the commence-
ment of the tenancy.”

(emphasis supplied)

27. Yet another distinction has been noted by the Apex Court

12 AIR 1987 SC 2192
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let out to one P.R.N.Upadhyaya and sub-let out by the latter’s son
P.Jagadish and thereafter to different persons.

28. The original owner/head lessor Krishnamurthy served
notice of eviction on the tenants of Jagadish on the ground that there had
been unlawful sub-letting by the lessee and thus Krishnamurthy decided
to terminate tenancy of Upadhyaya. As a consequence, the tenant had
attorned in favour of the original lessor Krishnamurthy and had also
been paying rents to him thereafter.

29. The factual situation in that matter was that the tenant
became a direct tenant/lessee under Krishnamurthy and in such
circumstances, stopped paying rent to Jagadish, who was himself only a
lessee of Krishnamurthy. Jagadish, however, commenced proceedings
for eviction of the tenant on the ground that he was a willful defaulter of
rent and the tenant put up a defence denying the title of Jagadish.

30. The I Additional Rent Controller, Hyderabad disallowed
the application on the ground that Jagadish has no locus standi to initiate
eviction proceedings. His order was reversed by the Chief Judge, City
Small Causes Court, Hyderabad and that decision was upheld by the

High Court relying on the rule of estoppel.
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31. The tenant had filed a Civil Appeal before the Hon’ble
Supreme Court, which came to be allowed on the ground that there being
a threat of eviction by a person claiming title paramount, i.e., by
Krishnamurthy, the bar under Section 116 of the Indian Evidence Act
would not apply in such a case. Thus, the tenant would not be stopped
from challenging the title of Jagadish and has right to maintain eviction
proceedings.

32. Section 116 provides that no tenant shall during the
continuance of tenancy be permitted to deny the title that the landlord
had at the beginning of the tenancy possessed. Possession and
permission being established, estoppel would bind the tenant during the
continuance of tenancy till he surrenders his possession.

33. At paragraphs 3 and 4, the Hon’ble Supreme Court states
thus:

SO The words "during the continuance of the ten-

ancy" have been interpreted to mean during the continuance
of the possession that was received under the tenancy in
question, and the Courts have repeatedly laid down that es-
toppel operates even after the termination of the tenancy so
that a tenant who had been let into possession, however, de-
fective it may be, so long as he has not openly surrendered
possession, cannot dispute the title of the landlord at the

commencement of the tenancy. The rule of estoppel is thus
restricted not only in extent but also in time i.e. restricted to
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the title of the landlord and during the continuance of the
tenancy, and by necessary implication, it follows that a ten-
ant is not estopped, when he is under threat of eviction by
the title paramount, from contending that the landlord had
no title before the tenancy commenced or that the title of the
landlord has since come to an end.

4. The rule of estoppel embodied under s. 116 of the Ev-
idence Act is that, a tenant who has been let into possession
cannot deny his landlord's title, however defective it may be,
so long as he has not openly restored possession by surren-
der to his landlord. During the continuance of the tenancy,
the tenant cannot acquire by prescription a permanent right
of occupancy in derogation of the landlord’s title by mere as-
sertion of such a right to the knowledge of the landlord.
See: Bilas Kumar v. Desraj Ranjit Singh ILR (1915) 37 All
557 (PC) and Atyam Veerraju & Ors. v. Pechetti Venkanna &
ors., [19661 1 SCR 83 1. The general rule is however subject
to certain exceptions. Thus a tenant is not precluded from
denying the derivative title of the persons claiming through
the landlord. See: Kumar Krishna Prosad Lal Singha Deo v.
Baraboni Coal Concern Limited & orS., AIR (1937) PC 251.
Similarly, the estoppel under s. 116 of the Evidence Act is re-
stricted to the denial of the title at the commencement of the
tenancy. From this, the exception follows, that it is open to
the tenant even without surrendering possession to show that
since the date of the tenancy, the title of the landlord came to
an end or that he was evicted by a A paramount title holder
or that even though there was no actual eviction or dispos-
session from the property, under a threat of eviction he had
attorned to the paramount title- holder ... ..... ’

34. None of the above exceptions would arise in the present
case. The appellants have, admittedly, been in possession and occupation

of the land under lease granted by the respondent. There is no other
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party that has claimed title to the property in question and the issue of
any other title holder paramount does not arise in this case. The title
holder paramount is the Mutt and the only rival claim that is put up by
the appellants and that too is on an allegedly defective title of the
respondent.

35. The discussion above categorically settles the position that
it does not lie for a lessee to question the title of the lessor for the reason
that the very occupation by the former in the suit property was on the
strength of the permission granted by the lessor.

36. The notice issued does serve as a notice to quit under the
provisions of Section 106 of the T.P. Act and there is no merit in the
contentions put forth by the appellants. The Trial Court has considered
the matter in proper perspective and has cited appropriate decisions to
support its conclusion that the notice issued on 08.01.2003 was a notice
in terms of Section 106 of the T.P. Act, and valid.

37. This Appeal Suit stands dismissed with no order as to costs.

[A.S.M.J.,] & [R.V.J.]
NCC :Yes/No 11.01.2024
Index :Yes/No
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Internet :Yes/No
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To
The Additional District Judge (Fast Track Court No.I), Thanjavur.

DR.ANITA SUMANTH, J.
AND
R.VIJAYAKUMAR, J.
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