W.P(MD)No0.31345 of 2023

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

DATED: 29.02.2024

CORAM:

THE HONOURABLE MR.JUSTICE B.PUGALENDHI

W.P(MD)No.31345 0f 2023 and
WMP(MD) Nos.26900.26901 & 26902 of 2023

M. Kumarasamy Health and Educational Trust,

127, Main Road,

Thalavapalayam,

Punjaithotta Kurichi Village,

Pugalur Taluk,

Karur District.

Represented by its K.R.Charan Kumar ... Petitioner

Vs

1.The Commissioner,
Hindu Religious and Charitable Endowments Department,
Nungambakkam,
Chennai 600 034.

2.The Joint Commissioner,
Hindu Religious and Charitable Endowments Department,
Thiruppur.

3.The Assistant Commissioner,
Hindu Religious and Charitable Endowments Department,
Karur.

4.The Fit Person / Executive Officer,
Arulmigu Mariamman Thirukovil,
Thalavapalayam,
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Pugalur Taluk,
Karur District.

5.Arulmigu Mariamman Thirukoil,,
Rep by its Hereditary Trustee,
K.M. Magentra Balaji,
Thalavaipalayam,
Pugalur Taluk,
Karur District. ..Respondents

(RS 1s impleaded Vide Court Order Dated.16.02.2024 in WMP(MD) No.1158
of 20214 by BPJ)

PRAYER: Writ Petition filed under Article 226 of the Constitution
of India, praying this Court to issue a Writ of Certiorarified
Mandamus, calling for the records pertaining to the impugned order
passed by the 3rd respondent in Na.Ka.no.701/2022/A2 dated
14.12.2023 and the impugned order dated 03.12.2021 passed by the
Ist respondent in R.C.No. 53265/2018 and the impugned order dated
23.10.2018 passed by the 4th respondent, and quash the same and
consequently forbearing the respondents from demanding any
arrears of rent for the land in Survey no. 143/2 measuring to an
extent of 6.33 acre Punjai Thottakurichi Village, Karur District from

the petitioners.

For Petitioner : Mr.Meenakshi Sundaram
Senior Counsel
For R1 to R3 : Mr.P.Subba Ra;j
Special Government Pleader
For R4 : Mr.Aathimoolapandian
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ORDER

The petitioner 1s an Educational Trust, namely,
M. Kumarasamy Health and Educational Trust running an
Educational Institution in Karur. The petitioner Trust was in
possession of a land in S.No.143/2 at Thottakurichi Village, Karur to
an extent of 6.33 acres, which belongs to Arulmighu Mariamman
Thirukovil, Karur/the fourth respondent herein. The petitioner
claims that this land has been leased out to the petitioner trust by the
then hereditary trustees of the fourth respondent temple. The
petitioner has challenged the following orders in this writ petition:-

1. The proceedings of the Commissioner, HR & CE
Department in RC No0.53265/19, dated 23.10.2018,
directing the petitioner to pay a sum of Rs.67,44,700/-
towards arrears of rent till 30.09.2018 to the fourth
respondent temple.

1. The appeal filed by the petitioner in RC 53265/2018
before the Commissioner, under Section 34(A)(3) of the

HR & CE Act, 1959 challenging the notice dated
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19.05.2018 1ssued by the fourth respondent, claiming the
fair rent from the petitioner for the subject land was
dismissed by the Commissioner on 03.12.2021 that the
appeal is not accompanied with the deposit amount as
required to be paid by the petitioner under Section 34(A)
(3) of the HR & CE Act.

i1i. The order of the Assistant Commissioner in Na.Ka.No.
701/2022/A2, dated 14.12.2023, for attaching the
petitioner's property towards the arrears of rent as the

petitioner has failed to pay the fair rent.

2.The learned senior counsel appearing for the petitioner
submits that the subject land was leased out to the petitioner by the
then trustees of the fourth respondent temple for a period of 99
years. The land was utilized by the Educational Institution run by the
petitioner trust. Since the fourth respondent is claiming exorbitant
rent, the petitioner trust has handed over the land to the fourth
respondent temple on 28.02.2022. The respondents have fixed the

fair rent for the land, for the period, for which, they are in
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occupation, without considering the procedure as contemplated
under Section 34 of the HR & CE Act, 1959 and the Government
orders issued in this regard. The learned counsel has pointed out that
the fourth respondent has demanded the fair rent by proceedings
dated 23.10.2018. In the said proceedings, the fair rent has been
fixed for the period from 01.12.2013 to 30.06.2016 — Rs.1,08,700/-
per month and for the period 01.07.2016 to 30.06.2019 — 1,25,000/-
per month. According to the petitioner, the rent has been fixed for
the period from 01.12.2013 to 30.06.2019 in the year 2018, by
deducting 15% of the fair rent, which was fixed for the year 2018,

that too, without providing any opportunity to the petitioner.

3.The learned senior counsel has relied on the judgment
of the Division Bench of the Principal Seat of this Court in Angala
Parameswari and Kasivishwanathaswami Temple Vs. The State of
Tamil Nadu, represented by its Secretary, reported in 2009 (6) CTC
512 and submits that in the above judgment certain guidelines have
been issued for fixation of fair rent. According to the learned senior

counsel, the respondents while fixing the fair rent, they have not
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issued any notice to the petitioner enabling him to raise his
objections, if any. The learned senior counsel has also relied on the
following judgments to substantiate his contentions.
1. Order passed by this Court in R.Jaganathan Vs.
Commissioner, HR & CE Department, reported in 2023
(1) CTC 737.
i1. Judgment of by this Court in W.A(MD) Nos. 503 and
509 of 2022, dated 08.08.2022.
The learned senior counsel further submits that the orders impugned
in this writ petition are liable to be set aside on the ground of

violation of principles of natural justice.

4 Mr.Aathimoolapandian, learned counsel appearing for
the fourth respondent temple submits that the petitioner was in
occupation of the temple land without any authorization and
therefore, action was initiated as against this petitioner in the year
2013. Notice was issued under Section 78 of the HR & CE Act, 1959
treating him as an encroacher. In the said proceedings, the petitioner

has given an undertaking that he would pay the fair rent. On the
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undertaking given by the petitioner, the proceedings initiated as
against the petitioner under Section 78 of the HR & Ce Act,1959
was dropped at the relevant point of time with a direction to the
authorities to fix the fair rent. However, the concerned officer, who
was in charge at that relevant point of time has not taken any
initiative for fixing the fair rent. Subsequently, the fair rent has been
fixed by the Committee constituted in the year 2018, after taking
into account all the required parameters including the prevailing
market rent and the same was communicated to the petitioner. Since
there was an omission in fixing the fair rent by the Committee for
the period from 2013 to 2016, it was also fixed by deducting 15% of
the fair rent from the rent which has been fixed for the year 2018.
The learned counsel has relied on the judgment passed in W.A.No.
425 of 2007, in K.Narayanan Vs.Joint Commissioner, HR & CE
Department, dated 15.03.2007 and submits that the fourth
respondent is entitled to claim arrears of rent from the petitioner and
the same has been upheld by the Division Bench of this Court in
Angala Parameswari and Kasivishwanathaswami Temple Vs. The

State of Tamil Nadu, represented by its Secretary, reported in 2009
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(6) CTC 512. The learned counsel further submits that the order of
the year 2018 is challenged in the year 2023 and therefore, this writ

petition is liable to be dismissed on the ground of latches.

5.This Court considered the rival submissions made and

also perused the materials placed on record.

6.Admittedly, the petitioner was in possession of the
fourth respondent temple land to an extent of 6.33 acres in S.No.
143/2. The petitioner claims that the subject land was entrusted to
this petitioner by a lease deed by the then trustees of the temple.
However, this petitioner was treated as an encroacher and a
proceedings was initiated as against him under Section 78 of the HR
& CE Act. In the said proceedings, the petitioner has given an
undertaking letter before the Joint Commissioner that he is ready to
pay the fair rent as fixed by the Department. Accordingly the petition
was disposed of and a direction was issued to the fourth by the Joint
Commissioner to fix the fair rent for the property in possession of

this petitioner. However, the fair rent was not fixed as directed by
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the Joint Commissioner at that relevant point of time and it was only
fixed in the year 2018. The learned counsel for the fourth respondent
temple has produced a proceedings, dated 03.04.2018, in which, the
fair rent was fixed. The Committee has taken into account certain
parameters as contemplated under Section 34A of the HR & CE Act
and has fixed the fair rent. The fourth respondent temple claims that
this order has been communicated to the petitioner. However, the
learned senior counsel for the petitioner has denied that this has not
been communicated to this petitioner. By the said order, dated
03.04.2018, the fair rent for the period from 01.07.2016 to
30.06.2019 was fixed as Rs.1,25,000/- per month. By the
communication, dated 25.10.2018, the fourth respondent has
demanded the fair rent from the year 2013 at the rate of
Rs.1,08,700/- per month by deducting 15% from the fair rent, which
was fixed for the year 2018. The temple authorities have to fix the
fair rent as per Section 34(A) of the HR & CE Act, 1959 and the
same is extracted as under:-

34-A. Fixation of lease rent.—The lease rent payable for

the lease of immovable property belonging to, or given or
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endowed for the purpose of, any religious institution, shall
be fixed by a Committee consisting of the Joint
Commissioner, the Executive Officer or the Trustee or the
Chairman of the Board of Trustees, as the case may be, of
the religious institution and the District Registrar of the
Registration Department in the district concerned taking
into account the prevailing market rental value and the
guidelines, as may be prescribed and such lease rent shall
be refixed in the like manner once in three years by the said

Committee.

7.In this regard, several guidelines have been issued by
the Government. By discussing the guidelines and the issues, the
Division Bench of this Court in Angala Parameswari and
Kasivishwanathaswami Temple Vs. The State of Tamil Nadu,
represented by its Secretary, reported in 2009 (6) CTC 512 has held
as follows:

15. The grievance regarding lack of opportunity must
be accepted. We agree with the view expressed in
CHEMPLAST SANMAR case. But, this defect is
cured by the proceedings dated 2.2.2009. Originally by
proceedings in Na.Ka.NO. 40651/ 2008/ M3 dated
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18.7.2008, the Government laid down guidelines for
determination of lease rent and also directed that the
Executive Officer should inform the lessee, the lease
rent as determined as per Section 34A(2) of the Act.
The Government also noted the fact that though 34 A
of the Act had come into force on 10.11.2003, certain
guidelines had not been followed by the committee,
while determining the lease rent and the defects are as

follows:-

1. slLufe) 34g-601 SpTel  UTLeNS  HIiTwIuld  GLO6)UT6D
BT eImTLend HiTewrub  GEFuIuINILIL 606)6mT606M6V.

2. flev @enmiseilsd QFUIL DisVIeNeOT /| SDIMBBIBTEUVT, 2 Hel
CamiLn  Qumpllwment  ey&Buimitmenmed L BOWL  eUTL DB
BitewuilsHg Sfibemd DADIILINLGSBSEI.

3. uev  Gemideflsy, omel Ll uHeuTeniledr  ERenFeL 60T
QUTL6M& HiTewruwid OFIWINILIGHEIZELEN6V.

4. FHend WATemer  BHHBHH6L  CBMeITenTIDeD,  UPBTL 19
ATeT LG BWTWeITLend Hewidbasbd  CFUILlLGSBEI.

5. oygrenewt elewr.353 el  04.06.1999 OBWID DT FTEN6000
etewr. 456 mrei 09.11.2007 yslweuBmled Gefeldbaiul L euf
(LPMDBHM6TSH &L ULgHaTo660 GUTL 6n&H [bliT6vuruILD
O’ G eSSBS

6. Sygmememt el6wr.353 B 04.06.1999 [Uugg VII-oll-ev
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(OF D% NI MY 115 DICER HTeVIDMSNBH6N/  BHEMLH6IT
/@&dsma/ aurLensulemer  oum ens @itemub@upl]  epevld
BiTemrud Gl (G SIBmISTaIsoT @Gloaler  LifldFevsneomu L eor
SbHHH NN LENEWIUITHETE DhISHHMHHLILIBEIFH606M60.
7. oiaTenen elewr.353  Beim  04.06.1999 IX-eugl uHHulled
O felbsHary CLOGITBIT600T (BB (6TH b (&) RMH(PEOMB QUTL_ 60
o _wirelenesr  Lleur_ens  Wlitewiuis Gullefesr  apsold
2 WTHSHULBIFH606m6V.

8. eUTLeM&® [Hitewiid  @Gpeumsd  Hitewrid — GFuwliu@d
QT enBUlene  Hewidbsl B HTEHLET  QITL DBHHTITHEHBSE

ST @UILH CQumeugsvensol .

16.The Government also noted that of guidelines are
not followed, then the lease rent fixed by the
Committee 1s quashed either in Appellate proceedings
or by proceedings before the High Court, wherein
deficiency are pointed out. It was also noted that this
only leads to the delay and loss to the lease rent for the
temple and therefore, three strict guidelines were
issued and it was also indicated that if they were not
followed, stringent action would be initiated.
Following this, further proceedings dated 02.02.2009
as per which, additional and clarificatory guidelines

were issued and therefore, it 1s found that opportunity
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of raising objections is given to the lessee.The

proceedings, dated 02.02.2009 reads as follows:-

l. eumLen®d [Hitewid  Gupsumed  BHlifewiid  QFwiuGLD
QUTL_ 60U T 6m60T HewIbDHL (B SHIT(GTHL_ 60T
QUTL DBHTITHEHHEH DMIILH60 Couemr(bLp.

2. SHenidboL ([HHHT6IM60 BiTemruil gL (HeiTern
QTLeNS, G SHHleT uFlene)], S LLGHHe LFLILI6T6Y,
Beowdly, @&uimiy /  cuellesHsHeremn,  eITL 6N
FHIBID, ygHlul QUL 6NdH ENE:ANEODY GNSHSH
I CFLememidei  THIOBHLLIE, DiHewedl  OUOUILILTSE LD
SLEUCTTRIBEDHL 60T, Q@MHAUTT  HTEVHHMBEH6ET  LOEISHTTTEH6IT
UGHlemev  DMILLFHE0  CouemiBOILoeT QUL DBHTITHEHESG
SN eI Geuemr(BLD.

3. BB G@UEILL  elFTrenenih@ — QUTL eNSHBHT]TH6IT
Crrwines  auyGeusmiBOe  susllmIsHs BHemeauulsvenev.
STselLlBhe  udHmeols  OuBm  uflFedsHamTCsv

GurgioTeng).

4. GuB@MNIIILLLY ITLenSSTITHMNLOhHHH  GUBLILIBLD
UFHev,  euTLend  HiTewiwbs@Gupauted  LflFelldbsliu
Gouemr(BHLD.

5. 2 flw BHIT6VHHIBEG 61T Lglev JHILD
auralevsnsvlLIesL, QMBS LD 16601 MHIH 61T 631

SlgliuenL uled, Bwmwl  euTLend  Hitewriuld  GFuIg
uflfFedldbasliL Geuemt(BLD.

6. ufiFevemsniullssr SuelitenLuied o Mul elleugmisenet L6y
CFwigl, @mIHWTer eITLend  HiTewiwl 2 GHFHyelene
QUTLNBIHTITHEHHE UPRIS  ULHO Gup  Geusmi(BLd.
CoBaTemild  SinfleenyHerlleiillg,  QITL eNHHTTTHEHDHE,
QUTL 6N o U6 GBHSH Sy il
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L BFuemendeT  OUBBI RWISHWITS  UTL NG  [HITEMTUID
QEFUWINSHE  (P6UID,  GUTL EMBHTITHET  HHIOSTBHMS
DEmIFH  UPHGHEH6IT  OHTHULMS HATHHEVTD  6TIR|LD
Oxfalsbal BBl QF HBBNSI BN B UNen6a QuBBIsH
(O\BIT6UIL_6MLDE> I 60T QLIL|HEM6V @616)16VINIEHHHBE
DD DWNHGH!  FTTHIENEL  DIVIGUEVTHEHID Bl B

Qe LBamTTaHei.L]

17. It was clarified that it is not necessary for the
lessees to appear in person and that it is sufficient for
them to submit their written objections to the temple
authorities, who will take note of the objection before
fixing the final rent and then it will go before the
committee which will pass the order as per sub section
2 of Section 34 A of the Act for fixing the lease rent
and intimate the same to the lessee. Therefore, the
committee consisting of the Joint Commissioner and
the Executive Officer or trustees or Chairman of the
Board of Trustees as the case may have to take note of
the prevailing market value and the guidelines and then
they will fix the lease rent or refix the lease rent as the
case may be once in three years. The explanation to sub
Section 1 of Section 34 A of the Act also makes it clear
that what is meant by 'prevailing market value'. The
Executive Officer thereafter shall fix the lease rent. He

1s given the discretionary power to take note of what

https:/iwww.mhc.tn.gop4rRifis



W.P(MD)No0.31345 of 2023

the Committee had recommended and then he shall fix
the lease rent and intimate the same to the lessee. By
virtue of the circular extracted above, the evidence
submitted by the lessee will form part of the material
for determining the lease rent. Therefore, we are of the
opinion that lessees have been given sufficient
opportunity to place before the committee the materials
regarding fair rental value and it is only thereafter, that
the lease rent would be fixed. Therefore, the complaint
that principle of natural justice is violated, has been
answered by the proceedings dated 2.2.2009. The
direction contained therein shall be compulsorily

followed.

8. In the same judgment, the Division Bench of this
Court has also discussed with regard to the dismissal of the appeal
by the Commissioner under Section 34(A) of the HR & CE Act that
appeal is a creature of statute and the authorities are entitled to laid
down the conditions subject to which, the appeal will be entertained.
Admittedly, the petitioner has not paid the amount as required under
Section 34(A) (5) of the HR & CE Act, 1959, while preferring the

appeal. The right of the temple in claiming the rent retrospectively
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was already discussed by the division Bench of this Court in
W.A.No0.425 of 2007, K.Narayanan Vs.The Joint Commissioner and
another, dated 15.03.2007 and the same is extracted as under:-

2. We tried to find out the nexus of fixing the date such as
01.11.2001 for payment of enhanced rent. It was brought
to the notice of the learned single Judge that vide
G.O.Ms.No.353, dated 04.06.1999, the State Government
issued revised guidelines for enhancement of rent at the
rate of 33.31 once in three years. While so, the
Government issued another order dated 08.08.2001
addressing the Special Commissioner and the
Commissioner, HR & CE referring the earlier
G.O.Ms.No.353, dated 04.06.1999 and two other letters
of the Government and directed the Commissioner to
implement the said decision, dated 04.06.1999 with effect
from 01.11.2001. The authority should have implemented
the order way back in the year 1999 but it was
implemented from the subsequent date that is with effect
from 01.11.2001. In view of the aforesaid fact and that
the property belongs to Devasthanam (temple), this Court
is not inclined to interfere with the order passed by the
learned single Judge. The Writ appeal is dismissed. No

costs.”
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9.In view of the above, this writ petition is disposed of
with the following directions:
1. The Committee, which was constituted under Section
34(A) of the HR & CE Act, 1959 shall revisit the fixation
of fair rent on the subject property from the year 2013, by
taking into consideration the market rent prevailing at that
relevant point of time along with the calculation from the
year 2013 till the date of hand over of the property by the
petitioner to the fourth respondent temple, within a period
of twelve weeks from the date of receipt of a copy of this

order.

i1. The fourth respondent shall communicate the rent fixed by
the Department along with the calculation to this
petitioner enabling him to offer his reply, if any, and

thereafter finalise the fair rent.

i11. The petitioner shall file his reply within a period of four weeks
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from the date of receipt of such information from the fourth

respondent.

1v. On finalization of the fair rent, it shall be communicated to
this petitioner and the petitioner shall pay the arrears of rent in

six equal monthly installments.

v. The petitioner shall pay a sum of Rs.25,00,000/- (Rupees
Twenty Five Lakhs only) within a period of eight weeks from
the date of receipt of a copy of this order. The amount to be
paid by the petitioner shall be adjusted from the fair rent to be

fixed by the respondents.

vi.In the event of failure in making the aforesaid payment, the

respondents shall proceed with the recovery proceedings.

No costs. Consequently, connected Miscellaneous petitions are

closed.
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To

1.The Commissioner,
Hindu Religious and Charitable Endowments Department,
Nungambakkam,
Chennai 600 034.

2.The Joint Commissioner,
Hindu Religious and Charitable Endowments Department,
Thiruppur.

3.The Assistant Commissioner,
Hindu Religious and Charitable Endowments Department,
Karur.

4. The Fit Person / Executive Officer,
Arulmigu Mariamman Thirukovil,
Thalavapalayam,

Pugalur Taluk,
Karur District.
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B.PUGALENDHLI, J.

vim

Order made in
W.P(MD)No0.31345 of 2023 and
WMP(MD) No0s.26900.26901 & 26902 of 2023

29.02.2024
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