SA(MD)No.12 of 2021

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

Dated: 11/07/2024
CORAM
The Hon'ble Mr.Justice G.ILANGOVAN

SA(MD)No.1l2 of 2024
and
CMP (MD) Nos .2580 and 7646 of 2024

Kannammal : Appellant/Respondent/
Defendant
Vs.
Manikandan : Respondent/Appellant/
Plaintiff

PRAYER: Second Appeal is filed under Section 100 of
the Civil Procedure Code, to set aside the judgment and
decree passed in AS No.l1ll of 2022 on the file of the Sub
Court, Theni, dated 17/08/2023 reversing the judgment and
decree passed in 0S No.62 of 2020 on the file of the
District Munsif, Theni, dated 01/03/2022.

For Appellant : Mr.R.Suriyanarayanan
For Respondent : Mr.G.Kannan
JUDGMENT

This second appeal is filed seeking to set aside the
judgment and decree passed in AS No.ll of 2022 by the
file of the Sub Court, Theni, dated 17/08/2023 reversing
the judgment and decree passed in 0OS No.62 of 2020 on the

file of the District Munsif, Theni, dated 01/03/2022.
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2 .The plaint averments: -

The suit property belongs to one Rajathi c
Rajathiammal. She executed a registered Will on
05/09/2005 in favour of her brother's children namely the
plaintiff and the defendant. She died on 08/03/2006. The
Will came 1into effect and as per the Will, the plaint
schedule property belongs to the plaintiff and the ground
floor Dbelongs to the defendant. They are in separate
possession of their respective properties. In the Will,
in page No.4 it 1is stated that the ground side in the
ground floor belongs to the defendant. In the same page,
it is also stated that the upper floor belongs to the
plaintiff. A suit in OS No.136 of 2013 was filed by the
defendant as plaintiff in respect of the ground floor and
the suit property, for permanent injunction. But that was
withdrawn by the defendant. Later, the defendant started
demanding the sale of suit property in her favour. But
the plaintiff refused. Now she 1is making attempt to
interfere into possession. So the suit is laid for

permanent injunction and for costs.

3.The defendant filed a written statement stating
that the Will, dated 05/09/2005 is admitted. The death of
Rajathiammal is also admitted. But the title of the

properties as mentioned by the plaintiff is disputed.
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Originally, the property belongs to one Rajathiammal and
her sister Kanniammal. Kanniammal was spinster, who
executed relinquishment in favour of the Rajathiammal. So
Rajathiammal became the absolute owner of the properties.
During the time of illness of Rajathiammal and
Kanniammal, the defendant was taking care of them. So,
Rajathiammal executed the Will bequeathing the entire
property in her favour. But the plaintiff made trouble
and threatened Rajathiammal. So Dbecause of that only
Rajathiammal executed a Will bequeathing the upstairs
portion to the plaintiff. But in the very same page, she
made a condition that Dboth the plaintiff and the
defendant must enjoy the property without creating any
problem with each other and if not, the defendant must
pay Rs.50,000/- to the plaintiff and the plaintiff must
be removed from the ownership and the defendant and her

children are entitled for the entire properties.

4 .After the death of the Rajathiammal, the plaintiff
never in possession of the property. The defendant is in
enjoyment and possession of the suit property on the
ground floor. She 1is 1living in the ground floor and in
the upstairs portion her maternal Aunt by name Kanniammal
is staying there. Because of the continuous trouble made
the defendant, he paid Rs.50,000/- in the presence of
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Panchayatars and after receiving the money, he removed
himself from the ownership. After that upstairs portion
is in the enjoyment of the defendant by letting out and

mortgaging the properties.

5.The suit filed in OS No.136 of 2013 was withdrawn
at the instance of the Panchayatars, since the plaintiff
undertook that the he will not make any trouble to the
defendant. So, it was allowed to be dismissed for

default.

6.0n the Dbasis of the pleadings, the trial Court
formulated the following issues:-

“(1)wWhether the plaintiff 1is 1in
possession and enjoyment of the suit

property?

(2) Whether the plaintiff has
released his right over sulit property

on 17/03/2009?

(3) Whether this suit is
maintainable without declaration of

title?

(4) Whether the plaintiff is
entitled to the relief of perpetual
injunction against the defendant as he

prayed for?
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(5) To what other reliefs plaintiff

is entitled?”

7.To substantiate the contention on the part of the
plaintiff, one witness examined and marked 6 documents on
his side. On the side of the defendant, two witnesses

examined and seven documents marked.

8.At the end of the trial process, the trial court

dismissed the suit without any costs.

9.Against which, A.S No.ll of 2022 was preferred by
the plaintiff before the Sub Court, Theni. The appellate
Court allowed the appeal and decreed the suit as prayed

for with costs.

10.Against the reversal findings of the first

appellate Court, this second appeal has been preferred by

the plaintiff.

11.Heard both sides.

12.At the time of admission, the following

substantial questions of law were framed.
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(1) Whether the plaintiff 1is 1in
possession and enjoyment of suit

property?

(2) Whether the plaintiff has
released his right over the suit

property on 17/03/2009?

(3) Whether this suit is
maintainable without declaration of

title?

(4) Whether the plaintiff is
entitled to the relief of perpetual
injunction against defendant as he

prayed for?

(5)To what other reliefs plaintiff

is entitled?

straightaway go to the recitals in the Will,

05/09/2005 under Ex.Al. The relevant portion

extracted in vernacular language.
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Bbifled G ulinbha S oiLals o5
O\sBIT 6l TG QL IGTTIR WIS 1N EH600TL Clos Fe0 ,
SHOFLIGLITITIFOT  LoemesTemwl oL (b0 6Teor  SHLOLT
SEb0 CHamel  LneveraNnmeT 6ol oTLO LT 6l
6T60T LIGLIT SemL_bg GlHITE30T (HLN GLomLng.
Lnemeorufleol @LoeOLnMme. GLITITF60T  LN6meoTeml  LOL (L
el S0 sl GMLLp  &eool eoorLO LA efleor
FBHITSHIJ )l LOMTEsT L0605 \eB 6007 L_ 6ot 6T60T LI6160T
SleoL_bg  Olsmewi(bld SIpBeoi ClFTS Hled
SR uml, el fer, ameliue s (b,
elorm” emL_Lomp. TS IM 6»Mm GLomLig.
60T 600TLO LA E@HLN L0 6o \eB600T L_6o)l LN eluTsafed
D aID S ) Liels S0 GLomLig. Clan S Fed
SOFown 2 aer Uil  @evesoiliemls  GuomLip

SOl OOTLOLAMET  emalH S Olsimeooi(h  GLoeoLomip Ll

GUINTF ) H &S Heofl Lfleot B e evor 6oL
&E600T 600TLO LOITEHLO Lol \eB600T L)l LD BHIMIHY
eluTseled elsFevaIils 5 QMBI BID

Olsmenar@alessi (holneamin, SSINSeooi  OlFITS Fled
Sis&sneln suLiyonrer Gumelanaicr @ubelubld
SHaUTHEHEDL_U Heml_&Fl SHTEONAID] 6MMIEDLOUL_ 60T

B upbol S ) Lie\S 55 OlBITeroi (b, L 60T 60TIT

@L0M G\F 60T 60T &600T 600TLO LOITEBHLO
L0 600\ 600T L_ 60T S upelTsEhemL_W e s EpL
ST UG SHIHIYLAMUI GFSHEOLITS GBI SEHL_ 60T

600l L)l IO 551&h  OlaIT 6l @ e 19 WSSl

14.The recital make the right of the parties here.
Only life interest is created in favour of the plaintiff
and the defendant and not the absolute right. Subject to
the life interest only, they can enjoy the property till
their 1life time without making any encumbrances, sale,

etc. But against the recital, now it appears that the
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parties are entering into the issue. One suit was filed
by the defendant against the plaintiff in 0OS No.136 of

2013. Later, it was withdrawn.

15.According to the appellant namely the defendant,
the suit filed was withdrawn when a promise was made by
the plaintiff that he will not make any trouble and
disturbance to her. But this 1is disputed by the
plaintiff. We need not concentrate much on that point.
Suffice to say that only life interest 1s created 1in

favour of the parties.

16.Not only that, another condition was imposed upon
them. The vernacular language of the relevant portion is

extracted hereunder:-

“eTe60T AU et BHITEVD 5| B D LT60T 60TIT 60
Sialemm  GumLip G ubelbl GLom 6\FITeoT 60T
LiyesimyLo S0 BT CFTSH D
@DoeoLuL_f @upbHs 2 AoiLelss Seimin
L FHS5EO  GumLiy  Sesoleorlilomer  Sleuafleor
SLOLTwmesT  GLOMLIY L0 Beo0TL_) @ AbLITU
50,000/ — SBOLSHTUTS D oo
L0 S Fhwerd &I sarflesr (LneoT 6oflem eLUTED C\sM(hS S
GLomLip. L0600 600T L_ 602 60T &1 H6EOT L
Olans Fedipbal afcosad all” (h el eooTL0LOMEhLO
SleigbemL_ W  emiflgiespebll  SI0BeoiL OlFTH S
S e LIS 551 H6lsmenen Gea el iR s -
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17.The right conferred upon the defendant namely the
appellant herein to exercise the right of preemption.
Though it cannot be called as 'preemption' in strict
sense, they can claim the right of getting the release by

paying amount in the presence of some mediators.

18.Reading of the Will also clarify the position.
The stage on which this right of claiming the release by
payment of money can be exercised by the appellant. The
relevant vernacular portion 1is extracted hereunder for

better appreciation.

‘SiBmepTs GumLie  Seool eoTLALOMET GLOMLIL
LneoofbeooTI_6ofl_11  FeooTeéml . FSFFPRBET 6150
@Lim_1ned, L06OTF FITL - Feb&h
e By Lfled 6V ned B upeaiupLo
eDmiemLouyl 60l  BUBIBSDI SN OIFITS 6
olmaieled SigiLielssis Glbimerar @ea 6ol Ui
ereTa I, GLAMLIY 10600 BT 60 B BUBHLOSOTLA
IbeDL_6lDm ST Heol LoeweoTafl 1085 BEbL_ 60T
SB10ES600TL_ 6lFITS FH65 S uflubb5)
eIGealeol P WIClHeTall, 600l OOTLOLOMET — 6T60TLIG IET
@amLie  6lBHImensedl GIBIT(hH Sl LO60ONH600T L 609 60T
efevss Bemels s Beleol(h6lneol @m  Feool 6L

FFFPDRI &ML DB L _TOIDHTR .
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19.Reading of this portion makes the position clear
that both should not enter into the issue against their
conscience. Conscience is the deciding factor to resolve
the issue. Now, it appears that both are disowning their

responsibility and entering into the issue.

20.During the course of argument, the learned
counsel appearing for the respondent has submitted that
after the marriage of Manikandan, issue arose between the
wife of Manikandan and the defendant. Because of that
only, trouble has arisen between them. Now whatever, it

may be, it is the out of the court issue.

21.It is a case of the appellant that in view of the
trouble created by the plaintiff, she exercised the
option of claiming release by paying Rs.50,000/- in the
presence of some mediators. But absolutely, there is no
evidence to show the same. It was not even shown before
the trial court as well as the appellate court. The non
payment of Rs.50,000/- and the release can also be

clarified or confirmed by way of subsequent develop.

22 .The respondent filed CMP(MD)No.7646 of 2024 under
Order 41 Rule 27 CPC seeking permission of this court to

produce the additional evidence.
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23.It 1s a notice issued by the appellant to the
respondent herein during the pendency of the proceedings,
on 02/02/2004 stating that she got a right of preemption.
That right of claiming release on payment of Rs.50,000/-.
Even though she already paid the amount, she is also
ready to pay another sum of Rs.50,000/- and the
respondent must release his right in the upstairs
portion. So, this clarifies and confirms the findings of
the trial court that no such release actually took place

between the parties.

24 .More-over, regarding the release, it can be
effected by way of a registered document. Because the
amount 1s fixed at Rs.50,000/-, that oral release 1is not
permissible under law. The appellant cannot claim the
oral release against the statute. Now, she has to work
out her remedy through proper steps either by way of
exercising the right in the presence of the mediators or

as per law, if so advised.

25.The finding of the fact recorded by the trial
court and the appellate court and this court will not
stand in the way of exercising the right by the
appellant, but subject to the conditions imposed in the
Will.
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26.As mentioned above, the guiding factor 1is the
conscience of the parties. Who made trouble may be out of
place. Here, it make a decision on that issue, since it
may create unnecessary prejudice to the parties 1if the
proceedings or steps are taken by the appellant by
exercising the right. So, I consciously avoiding the

issue.

27.Now coming back to the issue, as stated above,
the appellant was given right in the ground floor. The
respondent 1is in the first floor. ©Now, it has been
brought to the notice of this court that the second and
third portions were constructed by the appellant. But the
respondent would submit that he has also contributed
money towards it. Absolutely, there 1is no issue and
evidence on record. So we need not discuss about this
matter. We will concentrate in the ground floor and first

floor.

28.In the 1light of the above said discussion, we

will go to the argument advanced by both sides.

29.The learned counsel appearing for the appellant
would submit that the plaint has been drafted as if

absolute right 1is conferred upon the plaintiff. Only

https://lwww.mhc.tn.gov.in/judis

12/19




SA(MD)No.12 of 2021

possession 1s now under issue. Even as per the admission
made by the plaintiff, he 1is not staying in the suit
property, but due to the job nature he 1is working in
Chennai. The tenants are in possession and fe)
constructive possession was pleaded by the plaintiff;
When the plaintiff is not in possession of the property
and that too when the title is under dispute, the finding
recorded by the trial court is corrected; But the
reversal has been rendered by the appellate court without
taking into all these factual issues. In the
circumstances of the case, the respondent ought to have
filed the suit for recovery of possession; granting of
injunction when the plaintiff is not in possession per se

illegal.

30.Per contra, the learned counsel appearing for the
respondent would submit that when the Will is not
disputed and the confirmation of right is not disputed,

question of claiming declaratory relief does not arise.

31.During the course of the hearing, some other
development also brought to the notice of this court.
According to the appellant, the respondent was removed
from the possession, taking advantage of the appellate

court decree, the respondent locked the first floor and
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shifted to some other floor and the appellant is in the
third floor. Taking into account the factual
circumstances, an interim order was passed by this court

by order, dated 18/01/2024, which reads as under:-

“4.The appellant claims that she is
in possession of the property both 1in
the ground floor and in the first floor.
However, the respondent claims that he
is 1in possession of of the property 1in
the first floor. Therefor, this Court 1is
of the considered opinion that the
appellant and the respondent shall not
interfere 1in each other's possession
until the disposal of this second
appeal. To make it clear, the appellant
shall be 1in possession of the ground
floor and the respondent shall be 1in
possession of the first floor. Neither
of the parties should disturb each
other's possession. This interim order
will not influence the Court while

passing the final judgment.”
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32.In-spite of that, the interim order was not
complied. So, another CMP (MD)No.2580 of 2024 was filed by

the appellant herein to comply the above said order.

33.In the affidavit, it has been stated by the
appellant that in the ground floor, there is a tenant.
The respondent trespassed into the third floor, which was
in her possession and occupation. In view of the above
said only, interim order was passed. She is also ready to
vacate the tenant in the first floor, so that the
respondent may occupy the first floor. So, direction was
sought to the respondent herein to occupy the first
floor. But 1in the notice, dated 02/02/2024, she has
admitted that she is in occupation of the third floor.
So, it is seen that the third floor is in his occupation.
When there is a definite stand taken by the appellant
that the respondent may occupy the first floor, then his

right to occupy the same cannot be now agitated.

34.Even at the time of hearing, via media was
suggested between the parties, but that was not accepted

by both of them.

35.The spirt of the Will must be given proper

respect and enforced. The Will of the executor is that
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both must live in harmony with each other. The appellant
should not evict the respondent herein against her
conscience as stated above. Similarly, 1t is the duty
cast upon the respondent herein to maintain peace and
harmony with the appellant and if it is not carried on,
then causality of loosing the right over the property
hangs upon the respondent. The respondent also duty bound
to respect the spirit of the Will. The respondent has no
right to disturb the possession of the appellant in the
ground floor. To whom the second and third floor, it will
beyond the scope of the suit and it 1is a matter for
consideration or a compromise between the parties. As
stated above, both sides should not interfere into the

other possession and enjoyment.

36.The plaint description of the ©property also
misleading. The plaint has been filed as if the entire
buildings starting from the ground floor wupto fourth
floor is 1in the occupation and the possession of the
respondent. But it is admitted by the respondent himself
that the entire property was not in his possession. So,
the appellate court also did not properly appreciate this
issue, granted decree entirety, which caused problem now
as stated by the appellant. If at all, the respondent 1is

entitled for permanent injunction only in respect of the
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first floor. In this context, as stated above, the factum

of the possession also to be considered.

37.No doubt that there is no documentary or oral
evidence to show that the plaintiff is in possession in
any one of the floors, but when the right has been given
and it 1s also recognized by the appellant by way of
filing CMP (MD)No.7646 of 2023, it 1is not proper on the
part of the appellant to say now that the respondent has
no right to occupy the first floor. It is the duty of the
appellant to permit the respondent herein to occupy the
first floor. FEqually, it is the duty of the respondent
to permit the appellant to occupy the ground floor.
Possession may be physical or constructive. Changing of
revenue records will not confer any absolute possessory
right in favour of the appellant. In fact, in the wWill,
it has been stated that in respect of the first floor,
both must take and spend money for getting service

connection, etc.

38.In the 1light of the above said, I am of the
considered view that the possession of the appellant
should not be construed as a trespasser. Accordingly, all

the substantial questions of law are answered.
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39.In view of the above said discussion, the
judgment of the appellate court requires modification.

Accordingly, it is modified in the following terms.

40.In the result, this second appeal 1is partly
allowed. The Jjudgment and decree of the first appellate
court is modified to the effect that the appellant should
not interfere 1into the respondent's possession and
enjoyment of the first floor of the suit property

otherwise than under the right conferred upon her in the
Will, dated 05/09/2005. No costs. Consequently, connected

Miscellaneous Petitions are closed.

11/07/2024
Index:Yes/No
Internet:Yes/No
er

To,

1.The Sub Judge,
Theni.

2.The District Munsif,
Theni.

3.The Section Officer,
VR/ER Section,
Madurai Bench of Madras High Court,
Madurai.
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G.ILANGOVAN, ]J

er

SA(MD)No.12 of 2024

11/07/2024
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