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ORDER

The revision petitioner, the accused in S.T.C.No.45 of 2016 has filed this 

petition  to  set  aside  the  Judgment  of  the  Appellate  Court  passed  by  the  III 

Additional District & Sessions Court, Thanjavur @ Pattukottai, in C.A.No.23 of 

2019,  dated  12.10.2022  confirming  the  Judgment  in  in  S.T.C.No.45 of  2016 

dated 31.01.2019 on the file of the Judicial Magistrate Court (FTC), Pattukottai. 

2.The petitioner  and the respondent  are  close relatives.   The petitioner 

approached the respondent on 10.02.2015, to arrange a sum of Rs.25,00,000/-. 

The respondent was not having such huge amount and, therefore, he arranged 

the said amount by borrowing a sum of Rs.25,00,000/- from various persons 

namely Gnanasekaran, Duraisamy, and Elanchezhian.  Thereafter, the respondent 

paid the said amount to the petitioner on 12.12.2015.  The petitioner received 

the amount with an undertaking to repay the amount within a month.  It is the 

case  of  the  respondent  that  the petitioner  already handed over  the sale  deed 

dated 23.11.2011, in favour of the respondent's wife and the sale deed relating to 

the path way to the respondent. Thereafter, the petitioner issued a cheque dated 

16.03.2015 to the respondent for the above said amount of Rs.25 lakhs.  On 

06.04.2015 the same was presented for collection and the same got dishonoured 
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on 09.04.2015 as “Funds Insufficient”.   Therefore,  the respondent  issued the 

statutory  notice  under  Section  138  of  Negotiable  Instruments  Act,  on 

21.04.2015.  The petitioner received it on 22.04.2015 and he sent reply notice on 

30.04.2015.  In the reply, he denied the above said allegation of receipt of the 

amount.  Thereafter, the petitioner filed a complaint under 138 of NI Act before 

the  Judicial  Magistrate  Court  (FTC),  Pattukottai.  The  same  was  taken 

cognizance in  S.T.C.No.45 of  2016.   After  taking cognizance,  summons was 

issued  to  the  petitioner.   After  the  appearance  of  the  petitioner,  he  denied 

borrowal of amount, during the questioning 251 of Cr.P.C., and he pleaded not 

guilty.  He stood for trial. 

3.To prove the case, the respondent examined four witnesses P.W.1 to P.W.

4, including himself as P.W.1 and exhibited 6 documents as Ex.P.1 to Ex.P.6. 

The learned trial  Judge  thereafter  questioned  the  accused under  Section  313 

Cr.P.C.,  by  putting  the  incriminating  evidence  available  from  prosecution 

witnesses and documents against him and he denied the same as false and then, 

the case was posted for examination of the witnesses on the side of the accused. 

On  the  side  of  the  accused,  the  accused  examined  himself  as  D.W.1  and 

exhibited 16 documents as Ex.D1 to Ex.D16. 
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4.The  learned  trial  Judge,  on  considering  the  oral  and  documentary 

evidence, convicted the petitioner for the offence under Section 138 of NI Act 

and sentenced him to undergo simple imprisonment for one year and to pay a 

Compensation  of  Rs.25,00,000/-  to  the  complainant  within  a  period  of  one 

month from the date of receipt of judgment dated 31.01.2019.  

5.Aggrieved over the same, the petitioner  filed the Criminal  Appeal  in 

C.A.No.23 of 2019 on the file of the III Additional District and Sessions Court, 

Thanjavur @ Pattukottai.  The learned Appellate Judge also confirmed the same. 

Hence, the petitioner preferred this revision before this Court.  

6.The learned counsel for the petitioner made the following submissions:

6.1.Both  the  Courts  below  failed  to  consider  the  contention  of  the 

petitioner properly that the respondent/complainant has no source of income to 

lend the huge amount of Rs.25,00,000/-. The Courts below failed to see that the 

petitioner  never  issued  a  cheque  to  the  respondent/complainant  and  never 

borrowed any amount from him.  To prove the same, he pleaded before the Court 

below that according to the respondent/complainant, the petitioner borrowed the 

said amount to purchase the pathway to his property and he handed over the 
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original documents to them. The original documents were already entrusted with 

one Senthilkumar.  One Padmavathi filed a suit  in O.S.No.117 of 2014 against 

the petitioner for various reliefs. The said Padmavathi is the wife of the vendor 

of  the  petitioner's  wife.  There  is  conspiracy  between  Senthilkumar  and 

padmavathi and said Senthilkumar used the unfilled cheque entrusted with him 

at the time of purchasing the property from the husband of the Padmavathi and 

the same was misused by the respondent herein and filed this false complaint. 

To prove the same, the petitioner produced number of documents namely Exs.D1 

to D6 and also he himself examined as D.W.1.  From the above material, his case 

was  proved  by  the  preponderance  of  probability.   The  cheque  issued  to  the 

respondent is without “MICR” number and it is clearly proved that the cheque 

was old one which was entrusted with the said Senthilkumar and the same was 

subject matter of the criminal complaint made against Senthilkumar, which was 

marked as Ex.D16. The same was not  properly considered.   Both the Courts 

below failed to see that there was no explanation on the side of the respondent as 

to how the original document entrusted with the respondent was filed before the 

Civil Court in O.S.No.117 of 2014. Therefore, there is a conspiracy between all 

the above persons and false case was filed against the petitioner.  The petitioner 

issued the reply notice and also substantiated his plea by examining himself and 
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also gave a detailed explanation under Section 313 Cr.P.C. The same was not 

properly  considered  by  the  Court  below.   In  the  said  circumstances,  the 

presumption  under  Sections  138  and  139  of  NI  Act  does  not  arise  ie.,  the 

foundational fact has not been proved by the respondent and hence, presumption 

under Section 139 of NI Act was wrongly invoked by the Courts below. The 

Courts below failed to see that it is not the duty of the petitioner to prove his 

case beyond reasonable doubt and he gave a plausible explanation and the same 

was proved through the document marked on the side of the defence and also 

through D.W.1 and from the evidence of cross examination of witnesses.

6.2.The learned counsel further submitted that on reading the evidence of 

P.Ws.2, 3 and 4, it is clear that the they gave money to the petitioner and hence, 

the case of the complainant/respondent that he borrowed money from the above 

said persons and handed over to the petitioner is not acceptable one.  In all ways, 

both the Courts below failed to appreciate the same in proper manner and hence, 

both the Courts below erroneously recorded the conviction.  In this Case, both 

the Courts below committed error of law by not properly appreciating both the 

documents and oral evidence and specifically, his explanation under Section 313 

Cr.P.C.  Therefore, he seeks for interference in the concurrent findings made by 
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both the Courts below and he placed reliance of the following judgments:

1. Basalingappa Vs. Mudibasappa reported in 2019 5 SCC 418,

2.  K.Baskaran Vs. Sankaran Vaidhyan Balan and another reported in  

1999 7 SCC 510

3. Bir Singh Vs. Mukeshkumar reported in 2019 4 SCC 197

7.The  learned counsel  appearing  for  the  respondent  submitted  that  the 

Courts below considered all the defence and given a concurrent finding without 

any perversity and this Court has no jurisdiction to interfere under Sections 397 

r/w 401 of Cr.P.C.  

7.1.The  learned  counsel  further  submitted  that  both  the  Courts  below 

appreciated the evidence of P.Ws.1 to 4 and D.W.1 and perused the document 

filed  by  the  both  the  parties  and  gave  concurrent  findings  that  through  the 

respondent has no means to pay the amount, he borrowed the said amounts from 

various  persons  and  handed  over  the  same  to  the  petitioner.   To  prove  the 

borrowal, he examined P.Ws.2 to 4. Therefore, the source of money has been 

established.  The case of the petitioner that the cheque was not issued an the 

alleged because the MICR number is not available on the cheque. Even at the 
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time he issued many cheques to various persons without “MICR”. Therefore, the 

said plea was negatived by the both the Courts below and the same was not 

liable to be interfered.  In the complaint, it is specifically stated by the plaintiff 

in O.S.No.117 of 2014, the said Padmavathi sought the original document from 

him and he handed over the same to file a suit against the petitioner and other 

persons.  Therefore, he gave the explanation and the explanation was accepted 

by the both the Courts below. Hence, there is no necessity to interfere with the 

same.   

7.2.The learned counsel further submitted that the foundational facts ie, 

issuance of cheque was proved through the legal evidence. Hence, it is the duty 

of the petitioner to dispel the same under Sections 138 and 139 NI Act.  The 

accused even though appeared and marked number of documents, the same was 

appreciated  by  the  both  the  Courts  below  stating  that  the  accused  has  not 

established  his  defence  by  preponderance  of  probability.  Therefore,  both  the 

Courts below appreciated the same and convicted the petitioner and sentence 

was imposed under Section 138 of NI Act and the same was not liable to be 

interfered. In support of this contention he placed the following judgments:

1.Rangappa Vs. Srimohan reported in (2010) 11 SCC 441
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2.Tedhi Singh Vs. Narayan Dass Mahant reported in (2022) 6 SCC 735

3.Kuppayammal Vs. A.Sitheswaran & others reported in 2012 2 LW 48

8.This  Court  considered the rival  submissions made on either  side and 

also perused the materials available on record and precedents  relied upon by 

them. 

9. In this case, from the detailed submission made by both the counsel the 

following questions are framed for consideration:

9.1. Whether the courts below correctly recorded conviction against the 

petitioner for the offence under Section 138 of the NI Act?

9.2.Whether the Courts below are correct in recording the finding that the 

petitioner has not proved his defence?

10.In  this  case,  the  petitioner  and  one  Senthilkumar  are  relatives  and 

friends. Since the petitioner was working in the foreign country, he intended to 

invest the money for purchasing the land in Pattukottai.  Therefore, he trusted 

Senthilkumar and asked his wife to handover the money and entire transaction 

documents to the said Senthilkumar.  At that time, number of unfilled cheques 
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were given to the said Senthilkumar and the same was misused by him through 

the complainant  in  filing the present  cheque case on the basis  of the motive 

discussed below: 

10.1.The  petitioner  initially  purchased  a  land  in  S.No.68/1A  and 

Senthilkumar made arrangements to purchase the said land.  He falsely stated as 

if the said land has pathway.  Therefore, the petitioner had some disputes with 

the said Senthilkumar. Subsequently, the petitioner purchased the pathway by 

negotiating  with  pathway  owners  namely  Mokana,  Jeevanantham,  Baskar, 

Meyyanathan, Babu and Vasanthi. Subsequently, the land value got increased, 

due  to  the  facility  of  pathway.   In  the  said  dispute,  the  original  vendor  and 

Senthilkumar conspired together and filed a suit in O.S.No.117 of 2014 through 

Padmavathi  for declaration and injunction of the said property.  In the suit, it is 

specifically prayed for declaration of the sale deed executed by the husband of 

the Padmavathi as null and void.  In the said suit, the original document was 

marked.   According  to  the  petitioner,  original  document  and  files,  all  were 

entrusted  with  Senthilkumar  to  purchase  the  property.  To  consider  the  said 

defence, it is relevant to extract the following dates and events:
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 Dates  Events 

23.11.2011 Senthilkumar, friend of the petitioner was acted as a power 
of  attorney  of  one  Mrs.R.Padma,  on  the  basis  of  the 
registered  power  deed  dated  03.08.2011,  executed  sale 
deed  in  respect  of  S.F.No.68/1A  Ponnavarankottai  in 
favour of the petitioner's wife Kalpana

Senthilkumar  made  a  false  representation  as  if  the  said 
property without encumbrance. There was no pathway.

10.10.2012 Therefore, he had extreme steps to purchase the pathway 
from their  owner.  Finally  purchase  of  pathway  effected 
through the sale deed dated 10.10.2012 in favour of his 
wife Kalpana.

Prior to 2014 The petitioner handed over the said two sale deeds in the 
custody of the respondent and asked to arrange the debt 
amount

On the basis of the purchase, he promoted a layout value 
of  the property substantially increased.

22.02.2014 The said Padma filed a suit  against  the petitioner's  wife 
and the said Senthilkumar to cancel the sale deed

24.06.2014 The  petitioner's  wife  laid  a  complaint  against 
Senthilkumar,  Karnan  about  their  Criminal  intimidation 
and their action of threatening to demand  the execution of 
the sale deed

11.08.2014 The petitioner's wife filed a written statement.

10.02.2015 The respondent/complainant pleaded that the petitioner in 
order to purchase the pathway to the properties, he was in 
need of Rs.25,00,000/- and requested to pay the debt.

12.12.2015 The  respondent  did  not  have  such  amount.  Hence,  he 
borrowed  from  one  Gnanasekaran  (P.W.2), 
Duraisamy(P.W.3)  and Elanchezian  (P.W.4)  and paid  the 
same to the petitioner on 12.12.2015. The petitioner also 
handed over to the original sale deed dated 23.11.2011
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16.03.2015 Subsequently,  in  order  to  repay  the  said  amount,  the 
petitioner allegedly issued a cheque dated 16.03.2015, for 
the value of Rs.25,00,000/-

06.04.2015 The said cheque was presented for collection and the same 
was dishonoured on 09.04.2015 as funds insufficient.

21.04.2015 Statutory notice was issued to the petitioner on behalf of 
the  respondent  under  Section  138  of  the  Negotiable 
Instruments Act.

30.04.2015 Reply notice was issued by the petitioner.

11.It  is  clear  from  the  above  events  and  connected  records  that  the 

petitioner purchased the land in S.No.68/1A through sale deed dated 23.11.2011. 

After that he purchased the pathway from the pathway owners namely Mokana, 

Jeevanantham, Baskar, Meyyanathan, Babu and Vasanthi,  by negotiating with 

them at the cost of payment of sale consideration as plots. Subsequently, the land 

value  substantially  increased.  Senthilkumar  made  a  demand.  The  same  was 

refused by the petitioner. Therefore a dispute arose between the petitioner and 

the  said  Senthilkumar.  Senthilkumar  insisted  to  relinquish  the  right  over  the 

property and threatened to execute  the sale  deed.  Hence the petitioner's  wife 

made a complaint before the jurisdictional police station relating to the criminal 

intimidation committed by Senthilkumar and the same is still pending. D.W.1, 

namely, the petitioner narrated the above  events cogently and deposed that the 

cheque was not issued in favour of the respondent. It is well settled principle 
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that the accused need not prove his defence beyond reasonable doubt. It can be 

proved, as per the Supreme Court Judgment by preponderance of probability.  

In  Basalingappa v.  Mudibasappa,  (2019)  5  SCC 418 at  

page 432

25.3. To  rebut  the  presumption,  it  is  open  for  the  

accused to rely on evidence led by him or the accused can  

also rely on the materials submitted by the complainant in  

order  to  raise  a  probable  defence.  Inference  of  

preponderance of probabilities can be drawn not only from 

the materials brought on record by the parties but also by 

reference to the circumstances upon which they rely.

25.4. That it is not necessary for the accused to come 

to the witness box in support of his defence, Section 139  

imposed  an  evidentiary  burden  and  not  a  persuasive  

burden.

25.5. It is not necessary for the accused to come in  

the witness box to support his defence.

In  Kumar  Exports  v.  Sharma  Carpets,  (2009)  2 

SCC 513   at page 520

20. The accused in a trial under Section 138 of the  

Act has two options. He can either show that consideration  

and  debt  did  not  exist  or  that  under  the  particular  
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circumstances  of  the  case  the  non-existence  of  

consideration and debt is so probable that a prudent man 

ought to suppose that no consideration and debt existed. To  

rebut  the  statutory  presumptions  an  accused  is  not  

expected to prove his defence beyond reasonable doubt as  

is  expected  of  the  complainant  in  a  criminal  trial.  The  

accused may adduce direct evidence to prove that the note 

in question was not supported by consideration and that  

there  was  no  debt  or  liability  to  be  discharged  by  him.  

However, the court need not insist  in every case that the 

accused should disprove the non-existence of consideration 

and debt by leading direct evidence because the existence 

of negative evidence is neither possible nor contemplated. 

At the same time, it is clear that bare denial of the passing 

of  the  consideration  and  existence  of  debt,  apparently  

would  not  serve  the  purpose  of  the  accused.  Something 

which is probable has to be brought on record for getting 

the burden of proof shifted to the complainant. To disprove 

the presumptions, the accused should bring on record such  

facts and circumstances, upon consideration of which, the 

court  may either believe that  the consideration and debt  

did not exist or their non-existence was so probable that a  

prudent man would under the circumstances of the case,  

act  upon  the  plea  that  they  did  not  exist.  Apart  from 

adducing direct evidence to prove that the note in question  

was  not  supported  by  consideration  or  that  he  had  not  
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incurred any debt or liability,  the accused may also rely  

upon circumstantial evidence and if the circumstances so 

relied upon are compelling, the burden may likewise shift  

again on to the complainant.  The accused may also rely 

upon presumptions of fact, for instance, those mentioned in  

Section 114 of the Evidence Act to rebut the presumptions  

arising under Sections 118 and 139 of the Act.

 The Hon'ble Suprme Court in  Rangappa v. Sri  

Mohan, (2011) 1 SCC (Cri) 184  at page 454

28. In  the  absence  of  compelling  justifications, 

reverse  onus  clauses  usually  impose  an  evidentiary  

burden and not  a  persuasive  burden.  Keeping this  in  

view, it is a settled position that when an accused has to  

rebut the presumption under Section 139, the standard  

of  proof  for  doing  so  is  that  of  “preponderance  of  

probabilities”. Therefore, if the accused is able to raise  

a  probable  defence  which  creates  doubts  about  the  

existence of a legally enforceable debt or liability, the  

prosecution can fail.  As clarified in  the citations,  the  

accused  can  rely  on  the  materials  submitted  by  the  

complainant in order to raise such a defence and it is  

conceivable  that  in  some  cases  the  accused  may  not  

need to adduce evidence of his/her own.
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Further, the petitioner specifically filed detailed explanation under Section 313 

of Cr.P.C. The Hon'ble Supreme Court has held in the following cases the Court 

should  have  considered  the  explanation  furnished  by  the  accused  during  the 

course of the proceedings under Section 313 of Cr.P.C, and the non consideration 

is a ground for an acquittal.  

In Reena Hazarika v. State of Assam, (2019) 13 SCC 289  at page 295

19. Section  313  CrPC cannot  be  seen  simply  as  a  

part  of  audi  alteram partem.  It  confers  a  valuable  right  

upon an accused to establish his innocence and can well be  

considered  beyond  a  statutory  right  as  a  constitutional  

right  to a  fair  trial  under Article 21 of  the Constitution,  

even if it is not to be considered as a piece of substantive  

evidence, not  being on oath under Section 313(2) CrPC. 

The importance of this right has been considered time and 

again  by  this  Court,  but  it  yet  remains  to  be applied  in  

practice  as  we  shall  see  presently  in  the  discussion  to  

follow. If the accused takes a defence after the prosecution 

evidence  is  closed,  under  Section  313(1)(b)  CrPC  the 

Court  is  duty-bound  under  Section  313(4)  CrPC  to  

consider the same. The mere use of the word “may” cannot  

be held  to  confer  a  discretionary  power on  the  court  to  

consider  or  not  to  consider  such  defence,  since  it  

constitutes  a  valuable  right  of  an  accused  for  access  to  

justice,  and  the  likelihood  of  the  prejudice  that  may  be  

16/29
https://www.mhc.tn.gov.in/judis



Crl.R.C.(MD).No.1272 of 2022

caused thereby. Whether the defence is acceptable or not  

and  whether  it  is  compatible  or  incompatible  with  the  

evidence available, is an entirely different matter. If there  

has been no consideration at all of the defence taken under  

Section  313  CrPC,  in  the  given  facts  of  a  case,  the  

conviction may well stand vitiated. To our mind, a solemn  

duty  is  cast  on  the  court  in  dispensation  of  justice  to  

adequately consider the defence of the accused taken under  

Section 313 CrPC and to either accept or reject the same  

for reasons specified in writing.

20. Unfortunately neither the trial court nor the High 

Court considered it necessary to take notice of, much less  

discuss or observe with regard to the aforesaid defence by  

the appellant under Section 313 CrPC to either accept or 

reject it. The defence taken cannot be said to be irrelevant,  

illogical  or  fanciful  in  the  entirety  of  the  facts  and  the  

nature  of  other  evidence  available  as  discussed  

hereinbefore. The complete non-consideration thereof has  

clearly  caused  prejudice  to  the  appellant.  Unlike  the  

prosecution,  the  accused is  not  required  to  establish  the 

defence beyond all reasonable doubt. The accused has only  

to  raise  doubts  on  a  preponderance  of  probability  as  

observed  in HateSingh  Bhagat  Singh v. State  of  Madhya 

Bharat [Hate  Singh  Bhagat  Singh v. State  of  Madhya 

Bharat, 1951 SCC 1060 : AIR 1953 SC 468 : 1953 Cri LJ  

1933] observing as follows: (AIR p. 471, para 26)
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“26. We have examined the evidence at length in this case,  

not  because  it  is  our  desire  to  depart  from  our  usual  

practice of declining to re-assess the evidence in an appeal  

here, but because there has been in this case a departure  

from the rule that when an accused person puts forward a  

reasonable defence which is  likely to be true…. then the 

burden on the other side becomes all the heavier because a  

reasonable and probable story likely to be true when pitted  

against  a  weak  and  vacillating  case  is  bound  to  raise  

reasonable  doubts  of  which  the  accused  must  get  the  

benefit. …”

In Jai Prakash Tiwari v. State of M.P., reported in  

2022 SCC OnLine SC 966

30. Moreover,  it  is  the  solemn  duty  of  the  courts  

below to  consider  the  defence  of  the  accused.  The same 

must be considered with caution and must be scrutinised by 

application of mind by the judge. The Court may accept or  

reject the same, however it cannot be done cursorily. The  

reasoning and the application of mind must be reflected in 

writing. However, from the observations extracted above, it  

is clear that the courts below have failed to undertake this  

solemn duty. Rather, the evidence of the accused has been  

dealt by the Court in a casual manner. 
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In this  case,  the petitioner  gave the following explanation in  the questioning 

under Section 313 of Cr.P.C.:

After  the  complainant's  evidence,  the  

incriminating  evidence  and  circumstance  was  put  to  

the Accused in elaborate, under Section 313(1)(b) of  

the Code, for which he pleaded that “The evidence is  

false and it is a false case. He doesn't know about P.W.

3 Gnanasekar. P.W.3 Duraisamy and the accused are  

Business  Partners  but  there  is  no  outstanding  dues  

with  him.  The  accused  know  about  P.W.4 

Elanchezhiyan and he converted the land as housing 

plots. But there is not transaction with him, now due to  

the escalation of the land value. The complainant and 

P.W.2  to  P.W.4  attempted  to  grab  money  from  the 

accused.  The  disputed  cheque  is  a  old  Non  MICR 

cheque.  The  accused  stated  that  he  never  borrowed 

any amount from the complainant and never issued the 

cheque  to  him.  When  the  accused  in  Singapore  he  

issued blank cheque to his wife.  After he returned to  

India in the year of 2011. He obtained new CTS cheque 

book  from his  bank,  moreover  the  accused  paid  the  

amount to the complainant through new cheque book.  

There is a misunderstanding between the complainant  

and the accused.
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12.To prove the same, he examined himself as D.W.1 and marked Ex.D1 

to Ex.D14 and also relied the evidence of P.W.2, P.W.3 and P.W.4 to prove his 

defence  that  the  respondent  has  no  means  to  give  the  huge  amount  of  Rs.

25,00,000/-. But, the Courts below has not properly considered this. Hence, this 

Court applying the above principle laid down by the Hon'ble Supreme Court in 

Reena Hazarika V. State of Assam reported in 2019 13 SCC 289 at Page 295 

and in Jai Prakash Tiwari v. State of M.P. reported in  2022 SCC Onlince SC 

966 acquit the petitioner.

13.It  is  settled  law  that  defence  of  the  accused  may  be  proved  either 

through examination of the accused and filing defence documents or through 

cross examination of the witnesses and relying on documents.  In this case, the 

accused  raised  a  plausible  defence  and  to  establish  the  same,  he  examined 

himself  as  a  defence  witness,  namely,  D.W.1  and  deposed  before  the  Court 

below  and  narrated  the  above  events  cogently  and  also  marked  supporting 

documents under Ex.D.1 to Ex.D.16. Further, he was subjected to incisive cross 

examination and nothing was elicited to disbelieve his cogent evidence.  The 

accused gave explanation, during the questioning under 313 Cr.P.C that he never 

met the complainant and asked to give money. He also questioned the source of 
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the huge amount of Rs.25,00,000/-. P.W.2, P.W.3 and P.W.4 were examined on 

the side of the complainant to corroborate the version of P.W.1 that he borrowed 

the   amount  from P.W.2,  P.W.3 and P.W.4 and handed  over  the  same to  the 

petitioner. To consider the said plea, it is relevant to extract the material portion 

of the  evidence of P.W.2, P.W.3 and P.W.4, which are as follows:

PW2:- 

ehDk;  thjp  gpughfuDk;  rpj;jg;gh  bghpag;gh 

gps;isfs;  vd;w  cwt[  Kiw  vd;why;  rhpjhd;/ 

vdf;Fk;  gpughfuDf;Fk;  ehsJ  njjptiu  vt;tpj 

kdtUj;jKk;  fpilahJ  vd;whYk; 

RK:fkhfj;jhd;  ,Uf;fpnwhk;  vd;whYk;  rhpjhd;/ 

gpughfuDf;F  gzk;  bfhLf;Fk;  nghJ  mjw;F 

mj;jhl;rpahf Jz;L rPl;Lf;Tl vJt[k; vGjp th';fp 

bfhs;stpy;iy vd;why; rhpjhd;/  vt;tst[ khjj;jpy; 

jpUg;gp jUtjhf gpughfud; brhd;dhh; vd;why; xU 

khjj;jpy;/  mth;  brhd;d  xU  khj  bfL  Koe;j 

gpwF mthplk; ve;j MtzKk; vGjp th';ftpy;iy 

vd;why;  rhpjhd;/  mthplkpUe;J  gzj;ij  tN:ypf;f 

rl;lg{h;tkhd  eltof;if  vJt[k;  ehsJ  njjptiu 

vLf;ftpy;iy vd;why;  rhpjhd;/  ehd;  tUkhd thp 

brYj;jp tUfpnwd;/ ehd; thjpf;F gzk; bfhLj;j 

tptuj;ij tUkhd thp  fzf;fpy;  brhy;ypa[s;nsdh 

vd;why; ,y;iy/ ehd; hpay; v!;nll; bjhHpy; bra;J 

tUfpnwd;  vd;why;  rhpjhd;/  ehd;  jpdrhp 

tut[ bryt[ fzf;if guhkhpj;J tUfpnwdh vd;why; 

,y;iy/  ehd;  thjpf;F  gzk;  bfhLj;jJ  v';F 

itj;J bfhLj;njd;  ahh;  Kd;g[  bfhLj;njd;  vd;w 
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tptuj;ij  Kjy;  tprhuizapy;  brhy;ytpy;iy 

vd;why;  rhpjhd;/  nghjpa  trjp  tha;g;g[  ,y;yhj 

gpughfuid  ek;gp  U:/5.00.000-?  ehd;  bfhLf;f 

tha;g;gpy;iy  vd;whYk;  rhpay;y/  cz;ikapy;  ehd; 

gzk;  bfhLj;jpUe;jhy;  nkw;go  tptuj;ij tUkhd 

thp  fzf;fpy;  Fwpg;gpl;oUg;ngd;  vd;why;  rhpay;y/ 

vdJ  jk;gpahd  thjp  nfl;L  bfhz;ljw;fpz';f 

mtUf;F  Mjuthf  cz;ikf;F  khwhf  rhl;rpak; 

mspf;fpnwd; vd;why; rhpay;y/ 

PW3:- 

     ehd; gl;Lf;nfhl;il !;nll; ng';f; mUfpy; 

epa[ tp$a; vbyf;l;hpf;fy;!; vd;w nghpy; fil elj;jp 

tUfpnwd; vd;why; rhpjhd;/ ehDk; vjphpa[k; tpahghu 

hPjpapy;  ghh;l;dh;fs;  ,y;iy vd;why;  rhpjhd;/  ehd; 

tUkhd  thp  brYj;Jfpnwd;/  ehd;  jpdrhp 

tut[  bryt[  fzf;if  guhkhpj;J  tUfpnwd; 

vd;why; ,y;iy fil rk;ke;jkhd tut[ bryt[fis 

kl;Lk; guhkhpj;J tUfpnwd;/ gpughfuDf;F bfhLj;j 

gzk;  Fwpj;j  vdJ  tUkhd  thpfzf;fpy; 

brhy;ypa[s;nsdh  vd;why;  ifkhw;whf  bfhLj;jjhy; 

mjpy;  brhy;ytpy;iy/  gzj;ij vt;tst[  ehl;fspy; 

jpUg;gp  jUtjhf  Twp  th';fpdhh;  vd;why;  xU 

khjj;jpy;/   thjpaplk;  gzk;  bfhLj;jnghJ 

mj;jhl;rpahf vt;tpj MtzKk; vGjp th';ftpy;iy 

vd;why;  rhpjhd;  vdJ beU';fpa  ez;gh;  vd;gjhy; 

th';ftpy;iy/  thjpaplk;  gzk;  nfl;L  vt;tpj 

eltof;ifa[k;  ehsJ  njjp  tiu  mtUf;F 

vjpuhf  vLf;ftpy;iy  vd;why;  rhpjhd;/  gzk; 

nfl;lnghJ brf;  nf!;  ,Ug;gjhft[k;  mjpy;  gzk; 
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te;jJk; jUtjhft[k; bghWj;jpUf;FkhWk; Twpa[s;shh;/ 

brhd;d  fhyf;bfL  Koe;Jk;  gzj;ij  juhjjhy; 

mthplk; Mtzk; vJt[k; vGjp th';ftpy;iy vd;why; 

rhpjhd;/  cz;ikapy;  ehd;  gzk;  bfhLj;jpUe;jhy; 

mij  ehd;  tUkhd  thpfzf;fpy;  fhl;oapUg;ngd; 

vd;why; rhpay;y/

PW4:- 

    thjp  vd;dplk;  5 tUl';fs;  gzpg[hpe;jjhf 

brhy;ypa rkaj;jpy; mtUf;F khjk; vt;tst[ rk;gsk; 

bfhLj;njd;  vd;why;  U:/5.000-?  bfhLj;njd;/  thjp 

vdf;F  hpay;  v!;nll;  rk;ke;jkhd  ntiyf;F 

xj;jhirahf ,Ue;jhh; vd;why; rhpay;y/ mth; gPy;L 

xh;f; kl;Lk; ghh;j;J te;jhh;/ ehd; gpughfuDf;F gzk; 

bfhLj;j  rk;ke;jkhf mj;jhl;rp  Mtzk;   vJt[k; 

vGjp  th';ftpy;iy  vd;why;  rhpjhd;/  fhypaplk; 

itj;jpUg;nghh;fis  mQqfp  xg;ge;jk;  nghl;L 

bfhz;L  me;j  ,lj;ij  gpshl;  nghl;L  bfhLj;J 

fl;lzk; bgw;Wf; bfhs;ntd; vd;why; ,y;iy vd;id 

ehotUk;  egh;fSf;F  kl;Lk;  gpshl;  nghl;L 

bfhLg;ngd;/ vjphp nfl;Lf;bfhz;ljhy; mth; ,lj;ij 

gpshl;  nghl;L  bfhLj;njd;/   ehd;  tUkhd  thp 

brYj;jp  tUfpnwd;/  gpughfuDf;F  bfhLj;j 

bjhifia  tUkhd  thp  fzf;fpy;  fhl;ltpy;iy 

vd;why;  rhpjhd;/  vt;tst[  ehl;fspy;  jpUg;gp 

jUtjhff;Twp  vd;dplk;  fld;  th';fpdhh;  vd;why; 

xU khjj;jpy;/ mth; brhd;d bfL Koe;Jk; mthplk; 

Mtzk; vGjp th';ftpy;iy vd;why; vdJ ePz;lfhy 

ez;gh;  vd;gjhy;  ehd;  vJt[k;  vGjp th';ftpy;iy/ 

vd;dplk; 5.000k; khj rk;gsk; th';fpa vt;tpj trjp 

tha;g;g[k;  ,y;yhj  gpughfuDf;F  ehd;  U:/5.00.000-? 
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gzk;  bfhLj;jpUf;f  tha;g;g[  ,y;iy  vd;whYk; 

tHf;fpw;fhf  bgha;ahf  rhl;rpak;  mspf;fpnwd; 

vd;whYk; rhpay;y/

14.From the above evidence, it is clear that even though P.W.2, P.W.3 and 

PW4 are income tax assesses, they never had shown the said amount in their 

income tax returns and till  date they never asked for repayment. P.W.4 is the 

servant of P.W.1/complainant and he further deposed that he gave Rs.5000/- to 

him as a monthly salary.  In the said circumstances, the case of P.W.1 that he 

borrowed the amount from P.W.4 is unbelievable. Therefore, there is some merit 

in the contention of the petitioner that PW2,PW3 and PW4 would not have given 

the amount of Rs.25,00,000/- to the respondent. Apart from that, their specific 

case  is  that  the  amount  was  borrowed  for  purchase  of  a  pathway  to  the 

properties. It is pertinent to note that the pathway was purchased much earlier in 

the year 2011 and the purchase amount is mentioned only as Rs.69,600/-.  Hence 

it is clear that the case of the complainant that he gave the money for purchase of 

the pathway is false. Apart from that PW2,PW3 and PW4 are all close associates 

of the petitioner. In the said circumstances, in the absence of obtaining proper 

documents  as  security  for  the  amount,  this  court  is  unable  to  accept  the 

respondent's case that the petitioner borrowed the money and gave a cheque to 
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discharge the same. In all circumstances, the defence of the petitioner that the 

respondent had no means to pay the huge amount of Rs.25,00,000/- is proved 

not only by touch stone of preponderance of probabilities but also to some extent 

of beyond reasonable doubt.

15.  It  is  the  further  case  of  the   petitioner  that  the  said  Senthilkumar 

conspired  with  P.W.1,  P.W.2,  P.W.3  and  P.W.4  and  filed  this  case  with  the 

unfilled cheques entrusted with him at the time of purchasing the property in the 

year 2011. It is the specific case of the respondent that he received the original 

documents of the petitioner's wife property in the year 2013 in order to arrange 

the debt.  In the said circumstances, the said original  document was entrusted 

with the said vendor of the petitioner's wife namely Padhmavathy to file the suit 

for cancellation of the said sale deed of the petitioner's wife. In the said suit, it is 

the  specific  plea  of  the  said  Padhmavathy  that  Senthilkumar  made  multiple 

alienations on the basis of the power deed executed by her which is not valid 

one. She made allegation against Senthilkumar and the petitioner's wife. In the 

said  peculiar  circumstances,  there  was  no  explanation  on  the  side  of  the 

respondent relating to the fact that the document entrusted with the respondent 

forms part of the civil suit in O.S.No.117 of 2014, filed by the Padmavathi and 
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therefore, handing over the documents to the said Padmavathy by the respondent 

itself shows that they had colluded together and made a false claim, by initiating 

this proceedings.   

16.In the above circumstance,  this court feels that both the Courts below 

failed to consider the above material circumstances and erroneously convicted 

the petitioner without finding that the petitioner established his case by giving 

explanation and proved his defence by examining himself and filing documents 

and other through answers elicited from P.Ws.1 to 4. Therefore, in all aspects, 

this court inclines to accept the case of the petitioner and set aside the concurrent 

findings of both the Courts below. 

17.When the evidence has not  been properly appreciated by the Courts 

below, which resulted into the gross miscarriage of justice, the High Court has 

jurisdiction to re-appreciate the evidence in order to arrive at a finding whether 

the conclusion of the Courts below is correct or not. Hence, this Court exercises 

the  jurisdiction  and  finds  that  the  complainant  has  not  established  his  case 

beyond reasonable  doubt  and accordingly,  question  is  answered in  favour  of 

petitioner.  In  result,  this  revision  is  liable  to  be  allowed.  As  a  sequel,  the 
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judgments  of  both  the  courts  below  are  liable  to  be  set  aside.  petitioner  is 

acquitted from all charges.

      

18.Accordingly, this Criminal Revision Case is allowed by setting aside 

the  Judgment passed by the III Additional District & Sessions Court, Thanjavur 

@  Pattukottai,  dated  12.10.2022  in  Crl.A.No.23  of  2019  confirming  the 

judgment passed   in S.T.C.No.45 of 2016 dated 31.01.2019 on the file of the 

Judicial Magistrate Court (FTC), Pattukottai.  Consequently,the conviction and 

sentence  of  imprisonment  passed  by  court  below are  set  aside.  Petitioner  is 

entitled  to  acquittal  and  refund  of  fine  amount  if  any  paid.  The  connected 

Criminal Miscellaneous petition is closed. Bail bond executed by the petitioner 

stands cancelled. The petitioner is set at liberty unless his presence is necessary 

in any other case.

        19.03.2024
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To

1. The III Additional District & Sessions Court,
    Thanjavur @ Pattukottai. 

2. The Judicial Magistrate Court(FTC),
    Pattukottai. 
 
3. The Section Officer,
    Criminal Section(Records),
    Madurai Bench of Madras High Court,
    Madurai.
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K.K.RAMAKRISHNAN, J.

vsg/sbn

Pre-delivery Order made in

Crl.R.C(MD). No.1272 of 2022
and

Crl.M.P(MD). No.16057 of 2022
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