
C.R.P.(MD)No.53 of 2024

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT 

Dated: 26/03/2024

                      CORAM

The Hon'ble  Mr.Justice G.ILANGOVAN

C.R.P(MD)No.53 of 2024

and

CMP(MD)No.293 of 2024

Eswari                        : Petitioner/Petitioner/
                                7th Defendant/Nil  

Vs.

G.Kutha Baksh (Died)

1.K.Saleem
2.K.Haleem
3.K.Hasina Banu
4.K.Nayeem
5.K.Shaniya Banu              : Respondents 1 to 5/ 

  Respondents/Petitioners/
  Plaintiffs 

Mayandi (Died)

Ramu (Died)

6.Notchi @ Chandran
7.Seeniammal
8.Boomadevi
9.Valli                       : Respondents 6 to 9/
                                Respondents/Respondents/
                                Defendants 

PRAYER:-Civil Revision Petition has been filed under 

Section 115 of the Code of Civil Procedure, to set aside 

the fair and decreetal order, dated 29/09/2023 passed in 

EA No.117 of 2020 in E.P No.165 of 1991 in OS No.995 of 

1990 on the file of the Principal District Munsif Court, 

Madurai Town.
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C.R.P.(MD)No.53 of 2024

    For Petitioner     : Mr.M.Vallinayagam
                              Senior Counsel 
                              for Mr.M.Kannan

         For Respondents    : Mr.S.Prabhu Rajadurai
                              for Mr.Ponnaiah

              O R D E R 

This  civil  revision  petition  is  filed  seeking  an 

order to set aside the fair and decreetal order, dated 

29/09/2023 passed in EA No.117 of 2020 in EP No.165 of 

1991  in  OS  No.995  of  1990  by  the  Principal  District 

Munsif, Madurai Town.

2.The facts in brief:-

Suit in OS No.995 of 1990 was filed by the deceased 

G.Kutha Baksh as plaintiff against one Mayandi, who is 

deceased now. The legal-heirs of Mayandi were brought on 

record as defendants. The relief sought in the suit is 

for mandatory injunction directing Mayandi to remove the 

superstructure put up by him in the suit property, for 

permanent  injunction preventing Mayandi from putting up 

further  construction  and  superstructure  in  the  suit 

property.  The  suit  property  is  mentioned  as  10  cents 

situated in R.S No.168/17 in Vilangudi Village, Madurai 

North Taluk.

2/11

https://www.mhc.tn.gov.in/judis



C.R.P.(MD)No.53 of 2024

3.In that suit, Mayandi remained  ex-parte. An  ex-

parte decree and judgment was passed on 24/10/1990 as 

prayed for in the plaint. To execute the decree passed in 

OS No.995 of 1990, EP No.165 of 1991 was filed by the 

legal-heirs of the Decree Holder namely the respondents 1 

to  5  herein  against  the  Legal-heirs  of  the  Judgment-

Debtor Mayandi, who are the respondents 6 to 9 herein.  

4.In  EP  No.165  of  1991  delivery  was  ordered  on 

31/07/1991.  Second  time  delivery  was  ordered  on 

11/06/1998. A partial delivery was effected on 11/01/1999 

and the third time delivery was effected on 31/01/2008. 

Later  on  22/01/2008,  EA  No.656  of  1999  was  filed  by 

Natarajan,  Duraipandi,  K.Rajangam,  R.Subraanian  and 

Sithan under Order 21 Rule 97 CPC. That was dismissed on 

22/01/2008.  Another application was filed by Rajangam in 

EA No.385 of 2008 under the very same provision. That was 

dismissed on 29/01/2013.  

5.Similarly, one Balamurugan also filed EA No.118 of 

2013 under the very same provision.  That also came to be 

dismissed  on  30/06/2016.  Later,  this  petitioner  namely 

Eswari filed EA No.241 of 2016 under section 47 CPC to 

declare that the decree passed in OS No.995 of 1990 is 

null and void. That was not-pressed by her and so, it was 
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dismissed on 02/11/2016. Again, on the very same day, 

this petitioner namely Eswari filed in EA No.242 of 2016 

under Order 21 Rule 97 CPC and also the present subject 

matter  petition  in  EA  No.117  of  2020  was  filed  under 

order 47 CPC. That came to be dismissed on 29/09/2023.

  

6.Against  which,  this  civil  revision  petition  is 

preferred by the petitioner, who is the 7th defendant.

7.These are the dates and events, as admitted by 

both sides and also mentioned in the typed set of papers. 

8.Before we go into the merits of the matter, the 

learned Senior Counsel appearing for the petitioner would 

submit that the Execution Court, without going into the 

merits of the matter, dismissed the very maintainability 

of the petition filed under Order 47 CPC by making the 

following observation.

“20.kDjhuh;  nkhroahf  O.S.No.995/1990 

tHf;fpy;  jPh;g;ghiz  bgw;Ws;shh;  vd;Wk;  me;j 

jPh;g;ghiz  bry;yhepiyaJ  vd;W  tpsk;g[if 

bra;a  ntz;o  ghpfhuk;  nfhhpa[s;shh;.  O.S.No.

995/1990  tHf;fpy;  nkhroahf  jPh;g;ghiz 

bgwg;gl;Ls;sJ  vd;gij  vjph;thjk;  bra;a 

ntz;oa bghWg;g[ mry; tHf;fpd; gpujpthjpa[k;> 7k; 

vjph;kDjhuuhd  khahz;o  vd;gtiu  nrUk;. 
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Mdhy;  mth;  vt;tpj  vjph;thjk; 

bra;ahJ  ,Ue;Js;shh;  vd;gij  mwpa  KofpwJ. 

xU  tHf;fpd;  jPh;g;ghiz  epiwntw;Wif  kw;Wk; 

jPh;j;jy; rk;ge;jkhf vGk; gpur;rid Fwpj;J jhd; 

gphpt[  47  kDf;fspy;  jPh;khdpf;f Koa[k;.  tHf;fpd; 

jPh;g;ghiz nkhroahf bgwg;gl;lJ vd;w  rq;fjp 

Fwpj;J  jPh;khdpg;gjw;F  ,e;j  jPh;g;ghiz 

epiwntw;Wif  ePjpkdw;j;jpw;F  vt;tpj 

mjpfhuk;  ,y;iybad;W  ,e;ePjpkd;wk; 

jPh;khdpf;fpd;wJ.  nkYk;  ,e;j  jPh;g;ghiz 

epiwntw;Wif ePjpkd;wk;  jPh;g;ghizf;F Kuzhf 

bray;gl  KoahJ  vd;W  ,e;ePjpkd;wk; 

jPh;khdpf;fpd;wJ.  kDjhuh;  Kd;dpWj;jpa[s;s 

thjkhd 1k; vjph;kDjhuUf;F tHf;Fr; brhj;jpy; 

Kiwahd chpikK:yk; ,y;iy vd;gJk;>   O.S.No.

495/1990  tHf;fpy;  nkhroahf  jPh;g;ghiz 

bgwg;gl;Ls;sJ  mJ  bry;yj;jf;fjy;;y  vd;W 

tpsk;g[if ghpfhuk; Fwpj;J mry; tHf;F jhf;fy; 

bra;J  epthuzk;  njof;bfhs;syhk;.  vdnt 

kDjhuh;  kDtpy;  Twpa[s;s  fhuzq;fs;  gphpt[  47 

rpgprp-d;;  fPH;  jhf;fy;  bra;Js;s  ,k;kDtpy; 

jPh;khdpg;gjw;F  Vw;g[ilajhf  ,y;iy  vd;W 

jPh;khdpj;J  kDjhuh;  jhf;fy;  bra;Js;s  ,k;kD 

js;Sgo bra;J cj;jut[ gpwg;gpf;fg;gLfpwJ.”

9.So  this  observation,  according  to  the  learned 

Senior counsel, is not at all maintainable not only on 

the  point  of  jurisdiction,  but  also  on  the  point  of 

factual issue. 
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10.We need not go into the factual issues now at 

this stage. Now whatever it may be, the matter must be 

decided on the question of maintainability before going 

into the factual aspects, if required.  

11.Reading  of  the  observation  made  by  the  trial 

court shows that if the petitioner wants to challenge the 

decree under section 47 CPC, that can be proceeded by 

filing  a  separate  suit.  Another  ground  is  that  since 

Mayandi remained  ex-parte before the trial court, this 

revision  petitioner  cannot  maintain  and  challenge  the 

decree under section 47 CPC.  

12.The  learned  Senior  Counsel  appearing  for  the 

petitioner  would  submit  that  the  Decree-Holder  has 

fraudulently introduced the subject survey number in the 

partition deed, which is marked as Ex.A4.  But actually, 

that property was not purchased by the Decree- Holder. By 

stealthily  introducing  the  subject  matter  in  the 

partition deed, they obtained a decree. According to him, 

it is nothing, but a fraudulent decree.  

13.He would also further submit that the judgment 

passed  by  the  trial  court  does  not  satisfy  the 

requirement of law to be called as judgment. He will be 
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referring to the Hon'ble Supreme Court judgment reported 

in Asma Lateef and another Vs. Shabbir Ahamed and others 

(2024 SCC Online 42).  

14.But this point is left open to be decided by the 

Execution Court. So, I am not touching on this point. 

Now coming to the trace of title of the Decree-Holder, a 

lengthy history has been made in the written argument. 

In page No.17 of the written argument, it has been stated 

that the origin of title of the property is traced from 

1928. As mentioned above, the subject property was not 

purchased  by  one  Kayambu  Servai  under  Ex.A20.  As 

mentioned above, the subject property has been stealthily 

included in the partition deed. So, according to him, the 

decree obtained by suppressing the fact will amount to 

fraud,  vitiating  the  entire  proceeding.  On  the  sole 

ground, he is entitled for the order as prayed for in EA 

No.117 of 2020.   

15.Per contra, the learned counsel appearing for the 

respondents would submit that a similar application was 

filed  by  the  petitioner,  as  noted  in  the  preamble 

portion,  later,  he  withdrew  the  same,  so,  the  second 

petition is not maintainable. 

7/11

https://www.mhc.tn.gov.in/judis



C.R.P.(MD)No.53 of 2024

16.For which, the learned Senior Counsel appearing 

for  the  petitioner  would  submit  that  the  earlier 

application was filed, when he was not brought on record. 

So it was dismissed as withdrawn. Later, he was brought 

on  record.  Thereafter  only,  the  second  application  is 

filed.  So,  according  to  him,  earlier  withdrawal 

application will not stand in the way of entertaining the 

second petition.

17.Now leaving all those things, a greater judicial 

enquiry is required to record a finding as to whether the 

Decree-Holder, by suppressing the earlier title, obtained 

decree  by  fraud.  When  title  of  the  parties  is  now 

questioned in view of the document ranging from 1928, I 

am  of  the  considered  view  that  the  matter  must  be 

remitted back to the Execution Court to decide all the 

issues raised herein. 

18.Even though, the case was heard on merit also, 

unless the evidences are brought on record in the proper 

form,  a  binding  and  conclusive  finding  can  not  be 

recorded. As mentioned above, a greater judicial enquiry 

is required.
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19.In the light of the controversy that has been 

raised by the parties, the order passed by the Execution 

Court  not  only  on  the  point  maintainability  is  not 

correct on record, but also on the point of jurisdiction. 

When fraud is raised, the matter must be decided on its 

own merit. 

20.The observation of the Execution Court that only 

a separate suit will lie is also not correct. Section 47 

CPC clearly bars a fresh suit. When the petitioner has 

been brought on record, then he is entitled to maintain 

the petition under section 47 CPC. But the trial court 

omitted to consider this aspect.

21.So  without  considering  the  facts  and 

circumstances of the case, without going into the merits 

of the title claimed, the matter is remitted back to the 

trial court for fresh consideration.

  

22.In the result, this civil revision petition is 

allowed. The impugned order passed by the execution court 

is  set  aside.  The  matter  is  remitted  back  to  the 

Executing Court to restore EA No.117 of 2020 on its file 

and dispose of the same on its own merits by affording 

opportunity to both parties to lead evidence both oral 
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and documentary. Considering the oldness of the matter, 

the  Execution  Court  may  dispose  of  the  same  at  the 

earliest taking the case as exceptional one. No costs. 

Consequently, connected Miscellaneous Petition is closed.

 

                                       26/03/2024
Index:Yes/No
Internet:Yes/No
er

To,

1.The Principal District Munsif,
  Madurai Town.

2.The Section Officer,
  ER/VR Section,
  Madurai Bench of Madras High Court,
  Madurai. 
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G.ILANGOVAN, J

er

C.R.P(MD)No.53 of 2024

26/03/2024
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