S.A(MD)No.81 of 2017

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

Reservedon : 12.07.2024
Pronouncedon : 18.09.2024
CORAM

THE HONOURABLE MR.JUSTICE P.VADAMALAI

S.A(MD)No.81 of 2017
and
C.M.P(MD)No.1556 of 201

1.T.Jeba Kumar (Died) ... Appellant/Respondent/
Plaintifft

2.Stella

3.Vijipaulin ...Appellants 2 and 3

(Appellants 2 and 3 are brought on record as LRs of
the deceased sole appellant vide Court order dated
20.07.2023 made in C.M.P(MD)Nos.8765, 8768 and
8770 of 2023 in S.A(MD)No.81 of 2017)

Vs.

W.Robert Solomon ... Respondent/Appellant/
Defendant

PRAYER : This Second Appeal is filed under Section 100 of the Civil
Procedure Code, to call for the records relating to the judgment and decree
dated 31.08.2015 made in A.S.No.6 of 2012 on the file of the Principal
District Judge, Tirunelveli, reversing the judgment and decree, dated
05.07.2011 made in O.S.No.188 of 2010 on the file of the Additional Sub

Court, Tirunelveli and allow this Second Appeal.
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For Appellants : Mr.Meenakshi Sundaram
Senior Counsel
for Mr.T.Antony Arul Raj

For Respondent  : Mr.H.Arumugam

JUDGMENT
This Second Appeal is preferred against the judgment and decree,
dated 31.08.2015 passed in A.S.No.6 of 2012 on the file of the Principal
District Court, Tirunelveli, reversing the judgment and decree, dated
05.07.2011 passed in O.S.No.188 of 2010 on the file of the Additional Sub

Court, Tirunelveli.

2. The appellant is the plaintiff and the respondent is the defendant in
0O.S.No.188 of 2010 on the file of the Additional Sub Court, Tirunelveli.
The appellant/plaintiff filed the suit for specific performance directing the

defendant to execute the sale deed in respect of suit property.
3. For the sake of convenience, the parties are referred as plaintiff and

defendant as arrayed in O.S.No.188 of 2010 on the file of the Additional Sub

Court, Tirunelveli.
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4. Case of the plaintiff:

The suit property belonged to the defendant. The defendant through
his power of attorney Seeniammal, entered into a registered sale agreement,
dated 30.03.2007 with the plaintiff to sell the suit property for sale
consideration of Rs.9,00,000/-. On the date of sale agreement Rs.4,50,000/-
was paid in advance to the defendant through his power agent.
The defendant agreed to execute the sale deed before 29.03.2008 after
receipt of balance sale consideration. The plaintiftf was always ready and
willing to perform his part of the contract. On coming to know that the
defendant was trying to sell the suit property to some others, the plaintiff
issued a legal notice on 22.11.2007. The defendant received the notice.
On intervention of mediators, the defendant delivered the possession of the
suit property to the plaintiff and agreed to execute the sale at the earliest.
Again the defendant was trying to alienate the property, the plaintiff caused
paper publication, dated 07.02.2008. On 07.02.2008, the plaintiff sent a
telegram to the defendant to receive the balance sale consideration of
Rs.4,50,000/- and execute the sale deed on 08.02.2008, on which date, the

plaintiff waited at the Sub Registrar Office. The defendant sent some rowdy
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elements and disturbed the plaintiff’s possession. Hence, the plaintiff filed

the suit for specific performance.

5. Case of the Defendant:

The alleged sale agreement, dated 30.03.2007 is not true and it was
collusively brought out by the plaintiff and said Seeniammal, who were
residing under one roof. The defendant purchased the suit property from one
Gabriel Johnson on 11.02.2004 and constructed a house on availing housing
loan of Rs.7,00,000/- from Sundaram Housing Finance Ltd., and also availed
personal loan, part final withdrawal of provident fund of Rs.60,000/-.
Further, the defendant’s wife Suguna Bai was working as P.G. Assistant and
availed P.F. part final withdrawal of Rs.1,65,000/-. Further, the defendant
obtained the loan of Rs.2,00,000/- by pledging jewels and also extended
hand money of Rs.2,00,000/-. Hence, the defendant invested more than
Rs.16,35,750/- towards construction. The house site i1s an extent of
7.28 cents which alone fetches more than Rs.10 lakhs. Therefore, there is no
occasion for the defendant to agree to sell the suit property for Rs.9,00,000/-.
Since the defendant was in difficulty to supervise the construction, he

entrusted the managerial works to Seeniammal and executed the Power of
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Attorney, dated 10.10.2005 in her favour to meet the needs regarding
construction works. There was no proposal or talk about the sale of the
property. As Seeniammal has not furnished true accounts, there arose
differences between her and the defendant. Hence, the plaintiff and the
Seeniammal, who were residing under the same roof, brought out the alleged
sale agreement. The defendant cancelled the general Power of Attorney on
09.07.2007. The defendant sent a notice, dated 14.11.2007 to the said
Seeniammal to furnish the true accounts. She sent a reply notice on
26.11.2007 falsely stating that she spent Rs.13,16,590/- and demanded
Rs.7,66,590/- apart from Rs.4,50,000/- received from the plaintiff.
No person, who spent Rs.13,16,950/-, would sell the house property for
Rs.9,00,000/-. No mediation was held and possession was not handed over
to the plaintiff. The alleged sale agreement, dated 30.03.2007 is not a
bona-fide one and it is not enforceable. Hence, the suit is liable to be

dismissed.

6.Reply statement of the plaintiff:-

The plaintiff filed the reply statement and contended that the defendant

obtained various loans for the education of his daughter, who was studying
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LILPE. It is false to state that the suit property is worth more than
Rs.26,00,000/-. The defendant is an educated person and is working in a
bank as an Officer, so, he knew very well about the contents of Power of
Attorney. He authorized the said Seeniammal to negotiate the sale of the
suit property. The Power of Attorney executed by the defendant in favour of
Seeniammal with contents for sale, lease, etc., The sale agreement is true
and enforceable. The possession of the suit property was given to the
plaintiftf and the defendant agreed to execute the sale deed upon the

intervention of mediators.

7. The defendant filed an additional written statement contending that
the house site alone is worth more than Rs.10,00,000/- and the same is
situated near the Tirunelveli - Tuticorin National Highways road. The value
of the house site is increasing day by day. The Power of Attorney was
executed only to borrow amounts and take requisite steps for construction of
the house since the defendant was employed in the bank. The other
averments in the power deed were mistakenly added by the document writer
in a routine manner and that clause was being abused by the plaintiff to grab

the suit property. The plaintiff has no job and no means.
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8. Upon pleadings, the trial Court framed the following issues:-

"(i) Whether the sale agreement dated
30.03.2007 is true?

(ii) Whether the plaintiff is entitled to
the relief of specific performance?

(i11) To what relief, the plaintiff is

entitled for?"

9. During trial, on the plaintiff's side PW.1 and PW.2 were
examined and Ex.A.1 to Ex.A.22 were marked. On the defendant's side,

D.W.1 was examined and Ex.B.1 to Ex.B.25 were marked.

10. After hearing both and considering evidences of both sides, the
learned trial Judge/Additional Sub Judge, Tirunelveli, concluded that the
plaintift has proved his case and decreed the suit for specific performance by

passing judgment and decree, dated 05.07.2011.

11. Aggrieved by the judgment and decree in O.S.No.188 of 2010,
the defendant preferred the Civil Appeal in A.S.No.6 of 2012 on the file of
the Principal District Court, Tirunelveli. The first Appellate Court after

hearing both passed the judgment, dated 31.08.2015 allowing the appeal in
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A.SNo.6 of 2012 and reversed the judgment and decree passed in

0.S.No.188 of 2010 and dismissed the suit for specific performance.

12. Challenging the judgment and decree of the First Appellate
Court, the plaintiff preferred this Second Appeal and the same has been
admitted on 17.02.2017 by framing the following substantial question of
law:-

"(a) Whether the appellant proved his ready
and willingness to perform his part of contract as

per sale agreement (Ex.A.1) dated 30.03.2007?

(b) Whether the first Appellate Court can
hold that the appellant is not ready and willing to
perform his contract based on Ex.A.6 without

considering other exhibits?

(c) Whether cause of action was arose on

22.11.2007 or 08.02.2008 in filing the suit?"

13. The learned counsel for the appellant/plaintiff submitted that the
defendant admitted ExA.10 - Power of Attorney executed by him in favour
of Seeniammal. It is also admitted fact that the plaintiff and the power agent
of the defendant entered into the sale agreement, dated 30.03.2007 for

Rs.9,00,000/- in respect of the suit property and that the advance of
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Rs.4,50,000/- was given. The said sale agreement is marked as Ex.A.l.
The plaintiff contacted the defendant several times for execution of the sale
deed, but the defendant evaded. Hence, the plaintiff issued Ex.A.2 - Legal
Notice, dated 22.11.2007, the defendant sent a reply dated, 26.11.2007.
The defendant alleged that he cancelled the Power of Attorney on
09.07.2007 and so, his power of attorney has no power to execute the sale
deed and also contended that the power of attorney was only executed to
supervise the construction. The defendant’s contention is wrong because he
i1s a bank employee and also knew about the contents of the document.
The contents of Ex.A.10 itself show that the Power of Attorney has the
power to sell the property. The defendant has not proved that the Power of
Attorney was executed only for the purpose of supervision and the other
contents mistakenly written by the document writer by examining the said
document writer. The possession of the suit property was given to the
plaintiff as seen from Exs.A2, A3, A5 and A6. The plaintiff also marked
house tax receipt, electricity bills and voter card. Postal communication
marked as Exs.A.19 and A.20 and also proved the possession of the plaintift.
The plaintiff has proved his possession over the suit property. The Courts

below also concluded about the possession of the plaintiff. The plaintiff

2
https://www.mhc?r(.ggv.in/judis



S.A(MD)No.81 of 2017

marked Ex.A.15 - Employment ID Card to show that he was working in
abroad and had sufficient means. The plaintiff has also deposited the
balance sale consideration of Rs.4,50,000/- and the trial Court has also
observed in its judgment in paragraph No.17. The plaintiff was always ready
and willing to perform his contract. The defendant’s power agent stated that
she spent more money towards development of the suit property since the
defendant has not repaid the amount, she entered into a sale agreement.
The plaintiff issued Ex.A.2 - Legal Notice to the defendant. Even after
issuance of notice, the defendant has not taken legal steps against his power
agent and has not filed any suit against the power agent. There is no
pleading by the defendant that there was enmity between himself and
Seeniammal. The defendant has not examined the said Seeniammal to prove
his case. So, the sale agreement is valid one. The plaintiff gave paper
publication and telegram on 07.02.2008. Though the first Appellate Court
upheld the findings of the trial Court that the plaintiff proved the sale
agreement and his readiness, the first Appellate Court held that the plaintiff
was not ready and willing to perform his contract and has not come to Court
with clean hands, simply on technical ground that on the date of

Ex.A.6 — Telegram, the plaintiff signed the plaint on 07.02.2008 and filed the
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suit. The plaintiff has issued Ex.A.2 - Legal Notice dated 22.11.2007, hence,
the cause of action arose from 22.11.2007 itself. But, the first Appellate
Court did not consider the other documents and evidences. Therefore, the
plaintiff is entitled to the discretionary relief of specific performance and the
Second Appeal may be allowed. In support of his argument, the learned
counsel for the plaintiff relied on the following citations:

"@ (1999) 6 Supreme Court Cases 337
(Syed Dastagir /v/ T.R.Gopalakrishna Setty)

(ii) (1997) 2 Supreme Court Cases 200
(Sukhbir Singh and Others / v/ Brij Pal Singh and
Others)

(iii) (2017) 4 Supreme Court Cases 654
(A.Kanthamani /v/ Nasreen Ahmed)''

14. Per contra, the learned counsel for the respondent/defendant
contended that the defendant, who has been working in a bank, was unable to
attend his construction work and hence, he executed Ex.A.10 - Power of
Attorney in favour of Seeniammal, only to supervise the construction work.
Further, since the dispute arose between the defendant and the building
engineer, a suit in O.S.No.179 of 2015 came to be filed. So, Seeniammal

was appointed as Power of Attorney. The document writer has engrossed the
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document in a routine manner. The plaintiff and the Power of Attorney are
residing in the same roof and created fraudulent sale agreement to grab the
suit property, which fetches more value. Since the said Seeniammal has not
furnished proper accounts, the defendant cancelled the power of attorney on
09.07.2007 and issued a public notice in the newspaper. Only thereafter, the
plaintiff issued Ex.P.2 - Legal Notice on 22.11.2007 and the defendant came
to know about the sale agreement. The plaintift’s case is a concocted story.
The plaintiff has not explained, what was necessitated to issue
Ex.A.5 - Paper Publication and Ex.A.6 - Telegram on 07.02.2008, on the
same date the plaintiff prepared the suit and signed in the plaint on
07.02.2008. The suit was presented on 11.02.2008. Hence, the first Appellate
Court has correctly held that the plaintiff has not come to Court with clean
hands and the plaintiff was not ready and willing to perform his contract.
The plaintiff has not taken steps to get the sale deed executed even though he
alleged that the possession was given to him. Even at the time of institution
of the suit, the plaintiff has not deposited the balance sale consideration.
Since the Power of Attorney was cancelled by the defendant, the sale
agreement executed between the plaintiff and the Power of Attorney is not

enforceable. Though the Courts below found that the plaintiff proved the
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sale agreement and payment of advance, the first Appellate Court negatived
his relief on the ground that the plaintiff was not ready and willing and so,
the suit was dismissed and the decree was accordingly drafted, so, the part of
decree was assailed by the defendant. Hence, there is no necessity to file the
Cross Objection in this appeal. The plaintiff has not produced any material
to show that he has sufficient means to pay the sale consideration prior to
filing of the suit and therefore, the plaintiff is not entitled to the discretionary
relief of specific performance. The plaintiff has furnished the wrong address
for which also he should be prosecuted. The first Appellate Court correctly
appreciated the evidence of both sides and correctly reversed the findings of
the trial Court. The plaintiff, who filed the suit, died without any direct legal
heirs and hence, only II Class heirs were impleaded in this case and this may
also be taken into consideration. Therefore, the Second Appeal may be
dismissed. In support of his argument, the learned counsel for the defendant
has relied on the following citations:

'"(1) 2024 INSC 157 (Major Gen.Dharshan
Singh (D) by Lrs. & Anr. // Brij Bhushan
Chaudhary (D) by Lrs.)

(2) (2021) 20 Supreme Court Cases 245
(Sukhwinder Singh /v/ Jagroop Singh and Anr.)
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(3) (2020) 3 Supreme Court Cases 311 (Atma
Ram /v/ Charanjit Singh)

(4) (2016) 4 Supreme Court Cases 352 (Satish
Kumar /v/ Karan Singh & Anr.)

(5) 2022 (1) CTC 235 (Shri Saurav Jain and
Anr. /v/ A.B.P. Design and Anr.)

(6) 2022 (3) MWN (Civil) 459 (B.Amudha /v/
K.Rajendran (Died) and Ors.)

(7) 1991 (1) MWN (Crl.) (Sugesan Finance
Investment Vs. Mulji Metha & Sons and 4 Ors."’

15. In reply, the learned counsel for the appellant/plaintiff submitted
that the plaintiff has correctly pleaded in the cause of actions in the plaint
and also in the para for cause of action as on 07.02.2008, when he issued
paper publication and telegram and on 08.02.2008, the plaintiff was waiting
at Sub Registrar office. The plaint was filed on 11.02.2008. However, the
verification date was mentioned as 07.02.2008, which is a typographical
error, this will not affect the case of the plaintiff. Even as on 07.02.2008,
the plaintiff is in possession of the suit property and all revenue tax receipts,
electricity receipts and postal addresses prove the same. The plaintiff has
proved the sale agreement and receipt of the sale advance amount and also

proved his readiness and willingness. The defendant's allegation that the suit
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property is worth Rs.30 lakhs is utterly false. He purchased the property for
a value of Rs.1,48,000/- and the defendant has only paid Rs.6,73,590/-
towards construction to the engineer, as seen from the written statement filed
by the defendant in the suit filed by the engineer in O.S.No.179 of 2005.
Further, the cost of construction of the building was agreed at Rs.8,10,000/-
and the same was not given by the defendant and so, he appointed Power of
Attorney to sell the property, the plaintiff entered the sale agreement.
Therefore, the defendant’s plea that the suit property fetches more value is
not proved by him. As per his evidences, the defendant is in huge debt.
Therefore, the sale agreement is valid one and the plaintiff was always ready

and willing to perform his contract. The Second Appeal may be allowed.

16. Heard the arguments of both sides and perused the material records
in this Second Appeal. It is an admitted fact that the suit property belonged
to the defendant and that he purchased a vacant housing plot and later started
construction. The defendant executed the registered Power of Attorney, dated
10.10.2005 in favour of one Seeniammal as seen from Ex.A.10. Though the
defendant claims that he executed only for supervision of his ongoing

construction, the document writer has typed the contents of Power of
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Attorney as usual, the defendant is not an illiterate, he admits that he is a
bank employee. In such circumstances, the defendant could not state that he
executed Power of Attorney only for supervision of the construction.
On perusal of records, the defendant has not examined any one of the
attestors to the Power of Attorney or document writer of the Power of
Attorney to establish his contention. Admittedly, there was litigation
between the defendant and the building engineer as seen from Ex.B.18 copy
of judgment in O.S.No.179 of 2005. Hence, the Courts below correctly
concluded that the Power of Attorney was for all affairs including the sale of
the property on behalf of the defendant appreciating the contents therein,

which are as follows:

‘g’ emefumaowu BT eais
Gaemed  afFwones  Sipdsp  oeefyt  oseded
Baueipu\BLUILLIGTE  SLFED  CBTSHDS  6TE6ITe)
Slpdap Cuiumievel Gl (apwmosd GELLSTeLd
SLF) OCTHms eyl ClBmhebed bLITEe LMt
Lpewmoed GOLULSTEID SLSE CTHmS 6aTSHTS
FhEmer  Gudumterel  OFW  UelT  eJERewiLTS
BB geTBenedl. eTeardal, HLUFE CTHMS 6TaThETH
FSMhiEGar  Gudumiees oFlweld &ywud olsnhéds
BUTEeT UMTdsal Gobup mUTEell ) Clpmanssamar
Guaald Gusw GolLly OCHTOEHHDET  6IBIHHTD
SMiEGaT cLiipiEleEmedi(h GubLle BLTEeT CLILHHEG
eIt  Guoiue uLSSTREelel  CHevellLmed
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eIt  erdrfolnemi, erdfloloai’ p&Hg, UemriLbm)
1, edoos, @og, Sutad, Figiess,
ufeitdsemer  GuTamebfegld elaTdETd  SHMmieG
OFWPS S oI LIS SYTEIBED O eesersenes SLISD
TSI s Signg oldm &gl 16 S (HLABEn6L
goULL_Ted 3G SLALIHSLOmeoT SIS

LAl EeEE6T GOMHOKBTETETE | Demssssss
From the above recitals, it is very clear that the defendant executed the
Power of Attorney for attending all affairs including the sale of property and
in case of erection of building with permission of the Government to make
construction. In the plaint schedule, it is mentioned as incompleted building
and later RCC roof building. Therefore, the Courts below correctly
concluded that the Power of Attorney was executed by the defendant in
favour of Seeniammal for all purposes including the selling of property and

there is no need for any interference in this aspect.

17. Next, the defendant has clearly admitted that Ex.A.1 - Sale
Agreement was entered between the plaintiff and his Power of Attorney for a
sale consideration of Rs.9,00,000/- and receipt of advance of Rs.4,50,000/-
by his Power of Attorney. On perusal of judgments of the Courts below, it is
correctly held that the plaintiff has proved the Ex.A.1 - Sale Agreement and

payment of Rs.4,50,000/- towards advance to the Power of Attorney of the
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defendant. At this juncture, the defendant contends that the suit property
worth Rs.30 lakhs, and the plaintiff and his Power of Attorney, who are
residing under the same roof concocted the sale agreement. As rightly
submitted by the plaintiff, the defendant has purchased the vacant site at
Rs.1,48,000/- and totally gave Rs.6,73,590/- to the engineer for construction
as could be seen from Ex.B.18 copy of judgment in O.S.No.179 of 2005,
in which, the defendant filed the written statement admitting the above facts.
Hence, the contention of the defendant that the property worth Rs.30 lakhs

1s untenable.

18. The Hon’ble Supreme Court in PRamasubbamma Vs.
Vijayalakshmi & Ors., Civil Appeal No. 2095 of 2022, dated 11.4.2022 has

rendered which 1s extracted hereunder:

“5.2 Considering the fact that original
defendant No.l —vendor — original owner admitted
the execution of agreement to sell dated
12.04.2005 and even admitted the receipt of
substantial advance sale consideration, the
learned Trial Court decreed the suit for specific
performance of agreement to sell dated
12.04.2005. Once the execution of agreement to
sell and the payment/receipt of advance
substantial sale consideration was admitted by the
vendor, thereafter nothing further was required to
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be proved by the plaintiff — vendee. Therefore, as
such the learned Trial Court rightly decreed the
suit for specific performance of agreement to sell.
The High Court, was not required to go into the
aspect of the execution of the agreement to sell and
the payment/receipt of substantial advance sale
consideration, once the vendor had specifically
admitted the execution of the agreement to sell and
receipt of the advance sale consideration;
thereafter no further evidence and/or proof was
required.”

19. In the case on hand, the defendant admitted the Ex.A.l sale
agreement and receipt of half of sale consideration by his power of attorney,
thereafter nothing further is required to be proved by the plaintiff.

The defendant as D.W.1 has clearly admitted in his evidence as follows:

“lo10.200560  Fefludomepde — BTET  SmeuT
oengeosll LMpSs @ usie] CWl® uelt LSSJL
OEMhSSHHBIHET eTamned SfBHTe. HB CUT.STHI0
GG, Goiup et uSSTSFEr Sl uled
Feflublarel enmsy & STen oETSms LSS
SeywiLd osleisN® @i - Sorw @LILIBSLO
GUM IR (HBSMT  6Taimmed Frfiemer. 22.1.200760  @bLip.
Sy QUUBS SFULBSLNS aImg) elar oLILHES @ub
Sipfai’L] S BHHSTT 6T, ITesT
ayssfelly Sgliiusde ey s eaass
Sifelll] ANQLUKBHBDMTe  ccvsecssscssnsUTSF M6 HHS
Sifdmd ang eRSG OEMhHSHHSMT —eTaiDTed
giismer.”
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As per Ex.A.1 - Sale Agreement, the recitals clearly establish that on
the date of sale agreement advance of Rs.4,50,000/- was paid to the vendor.
This was not disputed by the defendant. P.W.2 has deposed as follows:

‘rgarsii b S5 efda CLAUGITE QB
amSsheds  Umides  gbgl  USSTEos
(e SHIdelBTeenBalemihll e spfel’p  gmal
ediaf_L) SHbDMT. BT MBS oaHCs Lgeuns!
erelmeoufed  emguiLlh  sTalow Uil HGSHEET.

SipaLing srer aflped CRLGLTT Sner GrUkbHDBS!

20. The plaintiff filed house tax receipts, electricity bills, postal
communication and voter slip to establish his possession over the suit
property. So, it is very clear that the plaintiff has paid advance of
Rs.4,50,000/- on the date of the sale agreement and also proved his
possession over the suit property. The Courts below also came to the above

conclusion.

21. However, the first Appellate Court observed that the plaintiff
issued paper publication, telegram and signing the plaint on 07.02.2008 and
so, the plaintiff has come to the Court with unclean hands. The observation

is wrong. The plaintiff issued the legal notice as early as 22.11.2007 as
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evidenced from Ex.A.2. In view of the recent proposition of law of the
Hon’ble Supreme Court ‘once the vendor had specifically admitted the
execution of the agreement to sell and receipt of the advance sale
consideration,; thereafter no further evidence and/or proof was required’
the plaintiff has proved his readiness and willingness and nothing is required
to be proved. The Hon’ble Supreme Court held in various cases that even
pre-legal notice cannot be expected. Because of non-sending pre-legal
notice will not defeat the discretionary relief of specific performance.
In a suit for specific performance, even the conduct of the defendant should
be taken into consideration by the Court while exercising its discretion.
When the defendant admitted the sale agreement and receipt of the sale
advance, he has not issued notice to the plaintiff cancelling the sale
agreement. But, the defendant contended that the plaintiff was not ready and
willing and the plaintiff has no sufficient means to complete the sale.
On perusal of the records, the plaintiff produced Ex.A.15 - Employment
Identity Card for his avocation. Further, till the filing of the suit, the plaintiff
has been taking steps to perform his part of contract by sending a legal
notice, telegram and also after filing of the suit, the plaintiff deposited the

balance sale consideration of Rs.4,50,000/-. But, the defendant has been
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evading citing one reason or another. The argument of the learned counsel
for the plaintift that the purchaser need not prove possession of sufficient
money or vouch for the specific scheme for financing transaction, relied on
the citation reported in (2017) 4 Supreme Court Cases 654 (supra) is
acceptable in the facts and circumstances of this case. The first Appellate
Court though held that the plaintiff proved the sale agreement and payment
advance sale consideration and subsequent deposit of balance sale
consideration, but on the technical ground that on the same date, the plaintiff
issued telegram and signed plaint, rejected the discretionary relief of specific

performance.

22. In a suit for specific performance the relief is discretionary.
The Courts would be more cautious while negative the discretionary relief
while the vendor admitted the sale agreement and receipt of substantial sale
consideration amount. In this case, the first Appellate Court erred in taking
adverse inferences against the plaintiff. In the considered view of this Court,
there was no necessity to take adverse inference against the plaintiff, as the
plaintiff proved his part of performance. Once the execution of the

agreement of sale and the receipt of the substantial amount towards the sale
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consideration is established, there is nothing more to be proved by the
agreement holder to establish his readiness and willingness to perform his
part of the contract. Once the sale agreement is admitted during subsistence
of the Power of Attorney, the subsequent cancellation of Power of Attorney
would have nothing to do with the said sale agreement, much less affect the
sale agreement. During the course of argument, on the side of the defendant
it is argued that the plaintiff died issueless and so, his Class II heirs are
impleaded and so, they are not entitled to the relief. This argument is not
acceptable. It is a settled proposition of law, in litigation, in case of demise
of party, his legal heirs as per the Succession Act are entitled to continue the

case and enjoy the fruits of the decree.

23. From the above facts and circumstances, the trial Court has
correctly appreciated the evidence and correctly decreed the suit for specific
performance, whereas the first Appellate Court has erred in reversing the
same on technical ground though upheld the finding of the trial Court in
other respects. Hence, the judgment rendered by the first Appellate Court is

held to be perverse and liable to be set aside.
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24. In view of the above discussion, this Court finds that the judgment
and decree of the first Appellate Court require the interference of this Court.
All the substantial questions of law framed by this Court are answered in

favour of the appellant/plaintiff. Thus this Second Appeal succeeds.

25. In the result, the Second Appeal is allowed. The judgment and
decree, dated 31.08.2015 passed in A.S.No.6 of 2012 on the file of the
Principal District Court, Tirunelveli, reversing the judgment and decree,
dated 05.07.2011 passed in O.S.No.188 of 2010 on the file of the Additional
Sub Court, Tirunelveli is set aside. The judgment and decree passed by the
Additional Sub Court, Tirunelveli in O.S.No.188 of 2010 is restored and the
suit in O.S.No.188 of 2010 is decreed as prayed for. Further, two months
time is granted to the defendant for execution of sale deed from the date of
receipt of a copy of this order. No costs. Consequently, the connected

Miscellaneous Petition 1s closed.

18.09.2024
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To

1.The Principal District Court,
Tirunelveli.

2.The Additional Sub Court,
Tirunelveli.

3.The Record Keeper,
Vernacular Records,
Madurai Bench of Madras High Court,
Madurai.
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