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 CORAM

THE HONOURABLE MR.JUSTICE K.MURALI SHANKAR

S.A.(MD)No.239 of 2017

and

C.M.P.(MD)No.4949 of 2017

Muthulakshmi : Appellant/2nd Respondent/
2nd Defendant 

Vs.

1.Selvarani
2.Mahalakshmi : Respondents 1 and 2/Appellants/

Plaintiffs

3.T.Kumarasamy : 3rd Respondent/2nd Respondent/
1st Defendant 

PRAYER:- Second Appeal filed under Section 100 of the Code of Civil 

Procedure against the judgment and decree passed in A.S.No.13 of 2012, 

dated 14.03.2017, on the file of the Subordinate Court, Palani, reversing 

the judgment and decree in O.S.No.33 of 2008, dated 14.12.2011, on the 

file of the District Munsif Court, Palani.
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For Appellant       : Mr.Anand Chandrasekar
for M/s Sharvabhavuman Associates

                     For Respondents :Mr.VR.Shanmuganathan
for R.1 and R.2

:R.3-Exparte

JUDGMENT

The Second Appeal  is  directed against  the judgment and decree 

passed  in  A.S.No.13  of  2012,  dated  14.03.2017,  on  the  file  of  the 

Subordinate Court, Palani,  reversing the judgment and decree made in 

O.S.No.33 of 2008, dated 14.12.2011, on the file of the District Munsif 

Court, Palani.

2.  For  the  sake  of  convenience  and  brevity,  the  parties  will 

hereinafter be referred as per their status/ranking in their original suit.  

3. The second defendant is the appellant.  The respondents 1 and 2 

as plaintiffs have filed the above suit against the appellant and the third 

respondent for partiton and allotment of 2/3 shares in the suit properties 

in favour of the plaintiffs.  Admittedly, the plaintiffs are the sisters of the 
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first  defendant.   It  is  not  in  dispute  that  the suit  properties  originally 

belonged to one Kalianna gounder – paternal grandfather of the plaintiffs 

and the first defendant ancestrally, that the family members of Kalianna 

gounder entered into a registered partition dated 25.06.1968, wherein the 

properties shown as “B” schedule properties therein including the suit 

properties  in  the  present  suit  were  allotted  to  the  share  of  Thangavel 

gounder – father of the plaintiffs and the first defendant and that the said 

Thangavel gounder died intestate in the year 1992.

4. The case of the plaintiffs is that after the death of their father – 

Thangavel gounder, the first defendant was managing the suit properties 

and giving share of income to the plaintiffs, that the second plaintiff has 

filed  a  suit  against  the  first  defendant  in  respect  of  some  of  their 

properties  in  O.S.No.161  of  2007  and  hence,  the  first  defendant  has 

become  inimical  towards  the  plaintiffs  and  on  that  account,  the  first 

defendant  has  made  a  claim  that  he  is  going  to  alienate  the  suit 

properties, that when the plaintiffs applied for encumbrance certificate, 

they  came  to  know  about  the  sale  deed  dated  01.09.2005  allegedly 

executed by the first  defendant in favour of the second defendant and 

other encumbrances made, that the first defendant in the said sale deed 
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has stated that the plaintiffs and their mother have executed a registered 

release deed dated 06.05.1994 in favour of the first defendant and on that 

basis, he had become the absolute owner of the properties including the 

suit properties, that the plaintiffs came to know that while executing the 

settlement deed in favour of their mother by the first defendant, the first 

defendant  under  the  pretext  of  obtaining  attesting  signatures  from the 

plaintiffs has created the release deed, that the plaintiffs were constrained 

to  send a  legal  notice  dated  05.12.2007  to  the  defendants  demanding 

partition  of  the  suit  properties,  that  though  the  first  defendant  has 

received the same, he has not chosen to send any reply nor complied with 

the  notice  demand,  that  the  second  defendant  has  sent  a  reply  dated 

11.12.2007 with false and untenable allegations and that therefore, the 

plaintiffs were constrained to file the present suit claiming partition and 

allotment of their 1/3 share each in the suit properties.

5. The first defendant before the trial Court and the first appellate 

Court, had remained exparte.

6. The defence of the second defendant is that the plaintiffs along 

with their mother executed a release deed dated 06.05.1994 relinquishing 
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their rights in the joint family properties in favour of the first defendant, 

that  the  contentions  of  the  plaintiffs  that  they  have  not  executed  the 

release deed and that when they  affixed their signatures for attesting the 

settlement  deed  dated  06.05.1994  executed  by  the  first  defendant  in 

favour of their mother, the first defendant has misused the same are false 

and incorrect, that the second defendant, on proper legal advise, scrutiny 

of documents, purchased an extent of 3  Acres in item No.1 of the suit 

property, vide sale deed dated 14.09.2005 and the remaining extent of 

2.93 Acres, vide sale deed dated 04.02.2008 for valuable consideration 

and since the date of sales, the second defendant has been in continuous 

possession and enjoyment of the first item of the property, that the second 

defendant has sent a suitable reply dated 11.12.2007 in response to the 

plaintiffs'  legal  notice  and  that  since  the  plaintifs  have  already 

relinquished their rights in the suit  properties,  they are not  entitled to 

claim any share in the suit properties and therefore, the suit is liable to be 

dismissed.

6.  The learned trial  Judge,  upon perusing the pleadings of  both 

sides, has framed the following issues:
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(a) Is it true that the plaintiffs and their mother jointly executed a 

release deed dated 06.05.1994 in favour of the first defendant?

(b) Whether the sale deed dated 12.06.2007 executed in favour of 

the second defendant is valid?

(c) Whether the  plaintiffs are entitled to get 1/3rd share each in the 

suit properties?

(d) To what other reliefs?

7. During trial, the plaintiffs have examined the second plaintiff – 

Mahalakshmi as P.W.1 and two other witnesses namely Shanmugavel and 

Appadurai as P.W.2 and P.W.3 respectively and exhibited 10 documents 

as  Exs.A.1  to  A.10.   The  second  defendant  has  examined  herself  as 

D.W.1  and  summoned  and  examined  the  staff  attached  to  the  Sub-

Registrar  office  –  Jeyalilly  as  D.W.2  and  exhibited  5  documents  as 

Exs.B.1  to  B.5  and  through  D.W.2,  3  witness  documents  came to  be 

exhibited as Exs.X.1 to X.3.  The learned trial Judge, upon considering 

the evidence both oral and documentary and on hearing the arguments of 

both  sides,  has  passed  the  judgment  and  decree  dated  14.12.2011 

dismissing the suit.  Aggrieved by the dismissal of the suit, the plaintiffs 

have  preferred  an  appeal  in  A.S.No.13  of  2012  and  the  learned 
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Subordinate Judge, Palani, upon considering the materials available on 

record  and  on  hearing  the  arguments  of  both  sides,  has  passed  the 

judgment  and  decree  dated  14.03.2017  by  allowing  the  appeal  and 

thereby setting aside the judgment and decree passed by the trial Court 

and  granting  the  preliminary  decree  declaring  that  the  plaintiffs  are 

entitled  to  get  1/3  share each in  the  suit  properties.   Challenging the 

preliminary  decree  granted  by  the  first  appellate  Court,  the  second 

defendant has preferred the Second Appeal.

8.  At the time of admission, the following Substantial Questions 

of Law came to be formulated:

A.  When  the  2nd plaintiff  who  was  examined  as  P.W.1,  had 

admitted her signature in the release deed dated 06.05.1994, whether the 

approach of the appellate Court in holding that the release deed has not 

been proved by examining the attestors to the said document is correct in 

law?

B. When the plaintiffs have not raised any plea or prayer as to the 

invalidity  of  release  deed dated  06.05.1994,  on  the basis  of  improper 

registration, whether the approach of the appellate Court in holding that 
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the release deed is  invalid  on the basis  of  Sections 21 and 51 of  the 

Registration Act, 1908 is sustainable in law?

C. Whether the finding of the appellate Court that the release deed 

dated 06.05.1994 marked as exhibit X.3, has not been registered properly 

as contemplated under Sections 21 and 51 of Registration Act, 1908 and 

as such cannot be deemed as a valid instrument is correct in law?

9. It is pertinent to note that the plaintiffs have claimed partition 

and allotment  of  1/3  share each on the  basis  that  the  properties  were 

allotted to their father in a partition entered into between the plaintiffs' 

father and his brothers, vide partition deed dated 25.06.1968 in respect of 

their ancestral properties and that the plaintiffs's father and mother died 

intestate.  But the second defendant has claimed ownership over the first 

item of the suit properties on the basis of the sale deeds executed by the 

first defendant in his favour, who in turn claimed ownership of the entire 

properties on the basis of the registered release deed dated 06.05.1994 

executed  by  the  plaintiffs  and  their  mother  in  favour  of  the  first 

defendant.  
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10.  The  learned  trial  Judge,  by  holding  that  the  execution  of 

release deed dated 06.05.1994 by the plaintiffs and their mother has been 

proved by the second defendant  and since the release deed is  a valid 

document, the sales made by the first defendant in favour of the second 

defendant based on the release deed, are also legally valid and that since 

the plaintiffs have already relinquished their rights in the suit properties, 

they are not entitled to claim partition, dismissed the suit.  But on the 

other hand, the learned first appellate Judge, by placing the burden on the 

second  defendant  to  prove  the  execution  of  the  release  deed  and  by 

holding that the second defendant has failed to prove the execution of the 

release deed, dated 06.05.1994, that the said release deed has also been 

not registered in terms of Sections 21 and 51 of the Indian Registration 

Act  and that  since  the release deed is  not  a  valid  document,  the first 

defendant had no saleable interest in the suit properties and hence, the 

sales obtained by the second defendant from the first defendant are not 

valid, has granted the preliminary decree as sought for by the plaintiffs.

11. The learned Counsel for the appellant/second defendant would 

submit  that  though the plaintiffs  in  their  plaint  would claim that  they 

have not executed the release deed, in the subsequent paragraphs, they 
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would claim that when they went to attest the settlement deed executed 

by the first defendant on the same date in favour of their mother, using 

the said signatures, he has created the release deed, that second plaintiff 

as P.W.1 in her chief examination has not stated anything denying the 

execution  of  release  deed,  that  P.W.1  in  her  cross-examination  would 

admit her signatures found in the release deed and that since the plaintiffs 

have  not  disputed  the  release  deed  specifically  and  moreover,  second 

defendant has admitted her signatures in the release deed, the question of 

examining the attestors to the release deed does not arise at all, that since 

the plaintiffs have alleged fraud in an indirect manner by alleging that the 

signatures were obtained from them under another pretext, but they have 

not raised necessary pleadings with regard the alleged fraud in terms of 

Order  6  Rule  4  C.P.C.,  and  that  the  plaintiffs  have  not  adduced  any 

evidence to substantiate the same.   

12. The learned Counsel would further submit that the attestors to 

the  release  deed  are  the  close  relatives  of  the  plaintiffs,  who  were 

examined as P.W.2 and P.W.3 and they have also not specifically denied 

their attestation of the release deed and the execution of the same by the 

plaintiffs,  that the said witnesses would only feign ignorance, that the 
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plaintiffs  have  not  raised  any  plea  about  the  non-compliance  of  the 

release deed in term of Sections 21 and 51 of the Indian Registration Act 

in their plaint, that the absence of specific description of the property in 

the release deed,  would not  invalidate the release deed itself  and that 

therefore,  the  release deed executed  by  the  plaintiffs  along with  their 

mother in favour of the first  defendant are to be construed as a valid 

document and consequently, the sales effected by the first defendant in 

favour of the second defendant are to be considered as valid.

13.  The  learned  Counsel  for  the  respondents/plaintiffs  would 

submit  that  as per their case, the release deed was obtained under the 

guise of getting witness signatures in the settlement deed executed by the 

first defendant to his mother for some other properties and registered on 

the same day, that the plaintiffs are admittedly illiterates, that a combined 

reading of witnesses of P.W.1, P.W.2 and P.W.3 would go to show that the 

plaintiffs signed some documents thinking themselves as witnesses and 

without knowing that it is a release deed and there was no understanding 

on that  day to  release  their  shares  and as  such,  the  release  deed was 

obtained by misrepresentation, that  the first  defendant is  a beneficiary 

under  the  release  deed  and  as  such,  the  second  defendant  has  no 
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independent right, but claims only through the first defendant and that 

therefore, only if the release deed is proved, the second defendant's right 

gets fructified and hence, the release deed must be proved by the first 

defendant.

14.  The  learned  Counsel  would  further  submit  that  the  first 

defendant who sold the property on the basis of the release deed, has not 

entered into witness box to assert that he got the release, that the second 

defendant who is the subsequent purchaser from the first defendant alone 

had entered the box, that the second defendant has only produced xerox 

copy of the release deed and the same was marked as Ex.B.1 and as such, 

the  said  document  has  no  evidentiary  value  and  is  inadmissible  in 

evidence, that in the absence of production of the original of the release 

deed  and  the  failure  of  the  first  defendant  to  enter  into  witness  box, 

adverse inference  has to be drawn, that the above aspects would go to 

prove that the release deed was not executed with any intention to release 

the shares and that it was obtained by playing fraud.

15. The learned Counsel would further submit that the release deed 

do not contain any schedule of property as mandatorily required under 
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Section 21 r/w 51 of the Indian Registration Act, that the compliance of 

Section  21  of  the  Registration  Act  is  mandatory,  as  the  object  of  the 

registration is not to record of transfer interparties, but notice of transfer 

to public and therefore, the registration of release of particular schedule 

of  property  is  must  to  effect  transfer  of  that  property,  that  since  the 

release deed did not contain any schedule of property and the same was 

recorded  only  in  Book  IV  and  not  in  Book  I,  the  same  cannot  be 

considered as valid document, that the recitals in the release deed are not 

to  the  effect  that  they  are  releasing  their  shares  in  the  properties  of 

Kaliyanna gounder or Thangavelu gounder and hence, the properties are 

not certain and specific, that the evidence of D.W.2 and the documents 

under   Exs.X.1  to  X4  would  go  to  show  that  there  were  other 

registrations  done  between  the  parties  on  the  same  day  and  that  the 

appellate Court has rightly allowed the appeal and set aside the judgment 

and decree passed by the trial Court.

16.  It  is  pertinent  to  note  that  the plaintiffs  in their  plaint  have 

referred  about  the  release  deed  dated  06.05.1994  which  came  to  be 

registered in Document No.37/1994, but the plaintiffs have taken a stand 

that they were taken to the registrar office to sign as attesting witnesses 

13/32https://www.mhc.tn.gov.in/judis



S.A.(MD)No.239 of 2017

in the settlement deed executed by the first defendant in favour of their 

mother, but the first defendant utilising the signatures obtained from the 

plaintiffs, has forged and created the release deed now in dispute.  It is 

necessary  to  refer  the  exact  plaint  averments  hereunder  for  better 

appreciation:

“  7.  .........  1-k;  gpujpthjp  brd;w  14.09.2005-k;  Bjjp 

tHf;Fr;  brhj;Jf;fisg;  bghUj;J  2-k;  gpujpthjpf;F  xU 

kyuizahd  fpiuag;gj;jpuk;  vGjpg;  gjpe;J  bfhLj;Js;shh;. 

Mjpy;  jdf;Fk;,  thjpfSf;Fk;  g{h;tPfg;  ghj;jpag;gl;l 

brhj;Jf;fis  thjpfspd;  ghfj;ijg;  bghUj;Jr;  brd;w 

06.05.1994-k;  Bjjpa  gHdp  1-eph;  niz  rhh;gjptfk;, 

4.14.87.88.37/1994-k;  vz;  bghJ  ghfg;ghj;jpa  tpLjiyg; 

gj;jpuk;  %yk;  tpLjiy  bgw;wpUg;gjhff;  fz;L  fpiuak; 

bfhLj;Js;shh;. mt;thwhd tpLjiyg; gj;jpuk; vJt[k; Bkw;go 

Bjjpapy; thjpfs; 1-k; gpujpthjpf;F vGjpf; bfhLf;ftpy;iy.

8.  cz;ikapy;  1-k;  gpujpthjpjhd;  jd;  jhahUf;F 

Bkw;go  Bjjpapy;  xU  jhdrhrdg;  gj;jpuk;  vGjpf;bfhLj;jhh;. 

mjw;F  thjpfs;  nUtUk;  rhl;rpf;  ifbaGj;Jg;  BghLkhW 

miHj;jij Vw;Wf;bfhz;L ifbaGj;Jg; Bghl;lij VBjh Bghh;

$hpahf cw;gj;jp bra;J gjpt[ bra;jpUg;gjhf thjpfs; jw;BghJ 
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mwpfpwhh;fs;.  BkYk;  gpujpthjpfs;  nUtUk;  Brh;e;J  tHf;Fr; 

brhj;Jf;fis;g  bghUj;J  thjpfSf;Fj;  bjhpahky;  gy  NL, 

xj;jp,  Bghd;w  tpy;yA;fis  rl;ltpBuhjkhf 

Vw;gLj;jpa[s;shh;fs;.””

17.  As rightly contended by the learned Counsel  for the second 

defendant, the second plaintiff as P.W.1 in her chief examination affidavit 

has nowhere denied or disputed the execution of the release deed and 

even there was no reference to the release deed dated 06.05.1994, despite 

specific averments with regard to the execution of the release deed in the 

written statement of the second defendant. More importantly, as rightly 

pointed out by the learned Counsel for the second defendant, P.W.1 in her 

cross-examination would admit the signatures found in the release deed, 

dated  06.05.1994  and  on  the  basis  of  the  said  admission,  the  said 

signature came to be exhibited as Ex.B.1

18. It is pertinent to note that the document dated 06.05.1994 in 

entirety was not marked and only the signatures of the second plaintiff 

found in  that  document  came to  be exhibited.   It  is  evident  from the 

deposition  of  P.W.1,  at  the  time  of  marking  the  second  plaintiff's 
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signatures as  Ex.B.1, the Counsel appearing for the plaintiffs had raised 

objection that the document that was shown to P.W.1 was only a xerox 

copy and the learned trial Judge has marked the said signatures, subject 

to  the  objections  raised  by  the  Counsel  for  the  plaintiffs.   But  it  is 

pertinent to note that neither the trial Judge nor the first appellate Judge 

has referred the above objections raised by the plaintiffs' Counsel and no 

decision was given by them with regard to the said objections.  When a 

trial Judge has marked a particular document subject to the objections 

raised by the other side and fails to decide the objections at that point of 

time  and  leaving  it  for  deciding  at  the  time  of  pronouncement  of 

judgment, then the trial Court is duty bound to consider the objections 

and give their decision with regard to the objections in the judgment.

19. In the case on hand, as already pointed out, both the Courts 

have not given their  findings with regard to the objections.   But  it  is 

evident from the records that the second defendant's side has produced 

and shown the registration copy of the release deed dated 06.05.1994 to 

P.W.1 and on admission of her signature, the same came to be marked as 

Ex.B.1 and it is not a xerox copy as objected and recorded by the learned 

trial Judge.  It is pertinent to note that when P.W.1 was in witness box, 
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during her cross-examination, the other side has shown the document and 

elicited  the  answer  and  on  that  basis,  the  signatures  found  in  that 

document  came to  be  exhibited  and  as  such,  the  plaintiffs'  side  have 

absolutely  nothing  to  raise  objections  and  even  assuming  that  the 

document shown to the witness is  a xerox copy of  the document  and 

when  the  witness  was  questioned  about  the  signatures  found  in  that 

document, the other side has absolutely no right to raise objections on the 

ground that it is a xerox copy and even if the witness admits the xerox 

copy of the document, that itself can be marked.  Considering the above, 

the  objection  raised  by  the  plaintiffs'  side  is  absolutely  devoid  of 

substance and is liable for rejection.

20.  P.W.1 in  her  cross-examination  would  say that  she  came to 

know about the release deed subsequent to the filing of the suit and the 

relevant portion is extracted hereunder:

“........  Bkw;fz;l  ghfghj;jpa  tpLjiy  gj;jpukhdJ  1k;  gpujpthjpahy; 

Vw;gLj;jg;gl;Ls;sJ  vd;w  tpguk;  vdf;F  ne;j  tHf;F  jhf;fy;  bra;j 

gpd;dpl;Ljhd; vdJ tHf;fwpqh;  %ykhf bjhpate;jJ. tHf;fwpqh; Twpjhd; 

vdf;F ghfghj;jpa tpLjiyg;gj;jpuk; gw;wp vdf;F bjhpa te;jJ. kw;w tpguk; 

vdf;F bjhpahJ.”
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But immediately, she would turn around and say 

“5.12.07k;  Bjjp  th.rh.M.5;d;  %yk;  vA;fshy;  tHf;fwpqh; 

mwptpg;g[  mDg;gg;gLtjw;F Kd;g[  1k;  gpujpthjpaplkpUe;J vA;fSf;F te;j 

mwptpg;ig  fz;l  gpd;  jhd;  ghfghj;jpa  tpLjiy gj;jpukhdJ vA;fshy; 

vGjg;gl;Ls;sJ vd;W 1k; gpujpthjp Twpa  tpguk; vA;fSf;F bjhpa te;jJ.

.........  th.rh.M.9  gjpywptpg;g[  2k;  gpujpthjpahy;  mDg;gg;gl;l  gpwF 

vGjpf;bfhLj;Bjd;  vd;W  brhy;tJ  bgha;  vd;W  bjhpe;Jbfhz;Bld;.  1k; 

gpujpthjp  Bkw;fz;lthW  ehA;fs;  ghfghj;jpa  tpLjiygj;jpuk;  vGjpf; 

bfhLj;Bjhk;  vd;W  Bkhro  bra;jjd;  fhuzkhf  1k;  gpujpthjp  kPJ 

rl;lg;g{h;tkhd eltof;if  vJt[k;  vLj;jPh;fsh  vd;why;  vA;fs;  rhh;ghf 

ve;j eltof;ifa[k; vLf;ftpy;iy. ....................

Bkw;fz;l  ghfghj;jpa  tpLjiy  gj;jpukhdJ  gpujpthjp  trk;  cs;sjh 

vd;gij mwpe;J bfhs;s ePjpkd;wj;jpyhtJ  kD bra;J ghh;j;Bjhkh vd;why; 

ghh;f;ftpy;iy.””

21. P.W.1 in subsequent cross-examination would say 

“jhd brl;oy;bkz;l;  gj;jpuj;jpy;  jhd;  rhl;rp  ifbaGj;J bra;Js;sPh;fsh 

vd;why;  ve;j  gj;jpuj;jpy;  ifbaGj;J  bra;fpBwhk;  vd;gij mwpahky;  1k; 

gpujpthjp  vd;Dila  mz;zd;  vd;gjhy;  ey;byz;zj;jpd;  mog;gilapy; 

goj;J ghh;f;fhky; ifbaGj;J bra;Bjhk;. 6.5.94k; Bjjp gjpt[ mYtyfj;jpw;F 
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vA;fSila jhahUf;F ehA;fs; Jizahf cld; brd;Bwhk; 

In the re-examination, she would say 

“6.5.94k;  Bjjp  vdJ  jhahUf;F  brl;oy;bkz;l;  gj;jpuk;  vGJtjw;fhf 

vA;fis  miHj;J  brd;w  Bjjpapy;  vj;jid gj;jpuk;  vGjg;gl;lJ  vd;W 

ehA;fs; ghh;f;ftpy;iy.”

22. It is not in dispute that the plaintiffs have examined the two 

attesting  witnesses  to  the  release  deed  dated  06.05.1994  namely 

Thiru.Shanmugavel  and  Appadurai  as  P.W.2  and  P.W.3  respectively. 

P.W.2 and P.W.3 in their chief examination would depose that they have 

subscribed their signatures as attesting witnesses to the settlement deed 

executed by the first defendant in favour of his mother.  P.W.2 in his chief 

examination  would  say  that  they have  not  put  their  signatures  in  any 

other documents, except the settlement deed.  But P.W.3 would say that 

he was not aware as to whether any other document came to be executed 

on that day between the parties.  In cross-examination, P.W.2 would say 

that he does not know as to whether he had put his signatures as witness 

in two documents and the relevant evidence is extracted hereunder:

“ ............ md;W 2 MtzA;fspy; ehd; rhl;rp ifbahg;gk; bra;Bjd; vd;why; 

vdf;F bjhpahJ.  ........  brl;oy;bkz;l;  Mtzj;jpy;  fz;Ls;sJ Bghy;  1k; 
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gpujpthjp  jd;  jhahUf;F  brhj;ij  bfhLj;J   tpl;lhh;.  xBu  Bjjpapy; 

ghfghj;jpa  tpLjiy  gj;jpuKk;,  brl;oy;bkz;l;  gj;jpuKk; 

vGjg;gl;lbjd;why; bkhj;jkhf vd;dplk; ifbahg;gk; thA;fpdhh;fs;.”

But  in  subsequent  cross-examination,  he would say that  since he was 

invited for standing as attesting witness in the settlement deed, he has put 

his signatures only in that document.  

23.  P.W.3  in  his  cross-examination  would  say  that  he  does  not 

remember as to how many documents came to be executed on that day 

and how many signatures he had subscribed on that day; 

“..........  md;W bkhj;jk;  vj;jid ifbahg;gk;  bra;Bjd;  vd epidtpy;iy. 

vj;jid  MtzA;fs;  vGjg;gl;lbjd;w  tpguKk;  epidtpy;iy.   .......... 

md;iwa  Bjjpap;y;  brl;oy;bkz;l;  Mtzk;  kw;Wk;  ghfghj;jpa 

tpLjiyg;gj;jpuk;  vGjg;gl;lbjd;why;  vdf;F  bjhpahJ.  Bkw;go  nuz;L 

Mtzj;jpYk; ehd; ifbahg;gk; bra;Js;Bsd; vd;why; ePz;lehshfptpl;ljhy; 

jw;BghJ epidtpy;iy.”

24.  Considering  the  above,  as  rightly  contended  by the  learned 

Counsel  for  the  second  defendant,  the  plaintiffs  have  not  specifically 
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denied  the  execution  of  the  release  deed  dated  06.05.1994  and  their 

witnesses P.W.2 and P.W.3 have also not taken a definite stand that the 

release  deed  was  not  executed,  but  only  settlement  deed  came  to  be 

executed on that day. As already pointed out, the learned Counsel for the 

plaintiffs  in  his  arguments,  would  submit  that  the  release  deed  was 

obtained  by  exercising  fraud  and  misrepresentation  by  the  second 

defendant  on  the  plaintiffs.   But  admittedly,  there  is  absolutely  no 

pleadings in the plaint and there is no evidence to substantiate the same.

25. At this juncture, it is necessary to refer the decision of Kerala 

High Court  in  Rohini  Juliet  @ Lekha V. Sherry Kunju and another  

reported in  CDJ 2020 KER High Court 027, wherein the judgment of 

the Hon'ble Apex Court in Govinbhai Chhotabhai Patel and others Vs.  

Patel  Ramanbhai  Mathurbhai reported in  2019(12) SCALE 732 was 

referred   and the Hon'ble Apex Court has specifically held that in the 

absence of specific denial  of the execution and in the absence of any 

evidence  of  forgery  and  fabrication,  the  other  side  was  under  no 

obligation to examine the attesting witness to prove the documents in 

terms of Section 68 of the Indian Evidence Act and the relevant portions 

are extracted hereunder:
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“11.  The  Apex  Court  in  the  somewhat  similar  factual  

situation as in the case at hand, in Govindbhai Chhotabhai  

Patel and Ors. v. Patel Ramanbhai Mathurbhai [2019 (12)  

SCALE 732] held that, such omnibus allegations does not  

amount to specific denial of execution necessitating proof of  

the document in terms of Section 68 of the evidence act. The  

proviso  to  Section  68  necessitates  proof  in  terms  of  the  

Section only where the execution is “specifically denied”.

13.  The  Apex  Court  concluded  that  in  the  absence  of  

specific  denial  of  execution  and  in  the  absence  of  any  

evidence of forgery or fabrication, the donee was under no  

obligation to examine the attesting witnesses to prove the 

gift deed in terms of Section 68 of the evidence act. In order  

to  explain  the  meaning of  the  term “specifically  denied”  

occurring  in  Section  68  of  the  evidence  act,  and  to  

distinguish it from a general denial of execution, the Apex  

Court referred to a judgment of the Division Bench of this  

Court  in  Kannan  Nambiar  v.  Narayani  Amma  and  Ors.  

reported in 1984 KLT 855.  Paragraphs 14 and 15 of  the  

said judgment that were relied on by the Apex Court reads  

thus:-

“Ab initio we have to examine whether there is any specific  

denial of the execution of the document, in the pleadings.  

Before considering whether there is specific denial we have 

to consider what is the exact requirement demanded when 

the proviso enjoins a specific denial. 'Specific' means with  
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exactness, precision in a definite manner (See Webster's 3rd  

New International  Dictionary).  It  is  clear,  that  something  

more is required to connote specific denial in juxtaposition 

to general denial.  See Dashrath Prasad v. Lallosing (AIR 

1951 Nag. 343).

We  think  that  specific  denial  of  execution  of  gift  is  an 

unambiguous and categorical statement that the donor did 

not execute the document. It means not only that the denial  

must be in express terms but that it should be unqualified,  

manifest  and  explicit.  It  should  be  certain  and  definite  

denial of execution.”

26. In the case on hand, since the release deed itself is a document 

requiring  compulsory  attestation,  the  legal  position  above  referred  is 

squarely applicable to the case on hand.  In the absence of any pleadings 

or evidence for forgery or for misrepresentation and in the absence of 

specific denial of the execution of the release deed in the manner known 

to law, the second defendant is under no obligation to examine one of the 

attesting witnesses of the release deed and that since there is no legal 

obligation on the part of the second defendant, the objections raised in 

23/32https://www.mhc.tn.gov.in/judis



S.A.(MD)No.239 of 2017

this regard cannot be sustained.

27.  Now turning  to  the  technical  defence  of  the  plaintiff's  that 

mandatory requirements as contemplated under Section 21 r/w Section 

51 of the Indian Registration Act were not complied with, with regard to 

the release deed dated 06.05.1994.  No doubt, Section 21 of the Indian 

Registration  Act  contemplates  that  no  non-testamentary  document 

relating to immovable property shall be accepted for registration unless it 

contains a description of such property sufficient to identify the same and 

Section  51  provides  that  non  testamentary  documents  relating  to 

immovable property is to be entered in the Book No.1.  In the case on 

hand, no doubt, the release deed does not contain any specific schedule 

of properties and admittedly the same came to be entered in Book No.4 

and not in Book No.1.

28. The learned Counsel for the second defendant would rely on 

the decision of  the Division Bench of  this  Court  in  Valliamman and 

another Vs. Tamilselvi and others in three appeals in A.S.Nos.189, 207 

of 2013 and 1049 of 2012, dated 16.12.2022 wherein also similar issue 

came  to  be  raised  and  the  Hon'ble  Division  Bench  has  observed  as 
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follows:

“20.Though Section 21 specifically requires the documents  

of conveyance to contain the description of the property to  

identify it, there is no provision which would invalidate the  

document if the description of the property is not given. The  

requirement  under Section  21 as  per  plain  language 

indicates that description of property is mandatory and it is  

introduced, probably with an avowed object to serve public 

interest so that anyone can easily find out from the Register  

all  the  transactions  in  relation  to  particular  property.  

However,  absence of  specific  description of  property  in  a  

document  would  not  invalidate  the  conveyance  or  

registration  as  there  is  no  specific  provision  either  in  

the Registration Act or in any other statute. Section 54 of  

the Registration Act defines 'sale' as a transfer of ownership 

in exchange for a price paid or promised or part paid and  

part  promised.  The  Deed  of  Release  involves  transfer  of  

ownership and in the present case, it is for a consideration  

paid. The intention of the parties to the document can be 

seen from the recitals of the document where plaintiffs 1 and  

3 have agreed to convey their right in all the properties of  

their  father  whether  it  is  movable  or  immovable.  The  

specific recitals would indicate in unambiguous terms that  

the document is in respect of all the properties of Vaiyapuri  

Gounder.  Though  the  Deed  of  Sale  is  different  from  the 

Release  Deed,  the  Release  Deed is  not  defined  under  the 
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Transfer of Property Act. If a person conveys interest either  

by a Release Deed or by a Deed of Exchange, the document  

of conveyance by any description if it conveys an interest in 

immovable property that will satisfy the definition of 'sale'  

and if it is in relation to immovable property of the value of  

Rs.100/-,  it  can be made only  by a registered instrument.  

Since  the  document-Ex.A2  is  registered,  the  transfer  is  

complete  by  execution  of  the  Release  Deed  upon 

registration. 

23.Since  there  is  specific  provision  which  declares  the  nullity  of 

document  registered  outside  the  State  of  Tamil  Nadu  in  

contravention  of  Clause  (a)  of Section  28,  the  Division 

Bench  has  observed  that  the  document  registered  in  

contravention of Section 28(a) of the Registration Act is null  

and  void.  The  same  principle  cannot  be  applied  in  the  

present case. It is to be pointed out that, though there is a  

statutory  prohibition  to  register  a  document  without  

describing the property for the purpose of identification, the 

consequence  of  registration  of  a  valid  document  has  not  

been dealt with in any of the provisions of the Registration 

Act.  The  object  of Registration  Act is  to  serve  public  

interest.  The  purpose  of  registration  is  to  provide 

information to people who intend to deal with the property  

as to the nature and extent of rights of anyone in respect of  

the property. Therefore, the document which is registered in  

accordance with the Act is to put on record for the benefit of  
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public so that  people may see the record and enquire the 

particulars  insofar  as  the  lands  which  they  may  be 

concerned.  In  other  words,  the  purpose  and  object  of 

Registration Act is to prevent fraud and to protect innocent  

persons dealing with properties. In that context, this Court  

is of the view that a person who is a party to the document  

cannot  challenge  the  same  on  the  ground  that  the 

registration  is  not  in  accordance  with  Section  21 of  the 

Registration Act. 

29.  The  Division  Bench  has  specifically  held  that  though  the 

requirement  under  Section  21  as  per  plain  language  indicates  that 

description  of  property  is  mandatory,  in  the  absence  of  any  specific 

provision either in the Registration Act or in any other statute, absence of 

specific description of property in a document would not invalidate the 

conveyance  or  registration  and  that  the  purpose  and  object  of  the 

Registration Act is to prevent fraud and to protect the innocent persons 

dealing with properties and that a person who is a party to the document 

cannot challenge the same on the ground that the registration is not in 

accordance with Section 21 of the Registration Act.

30. The learned Counsel for the second defendant would also rely 
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on  the  judgment  of  this  Court  in  W.Subbalakshmi  Ammal  Vs.  

Narasimiah reported in 1927-II-MLJ-482 wherein it has been held that 

the deed of conveyance was entered in Book No.IV and not in Book No.1 

as prescribed by Section 51 of the Registration Act is, by itself an error in 

mere procedure committed by the Registrar and the relevant passages are 

extracted hereunder:

“Indian Registration Act,  XXI of  1908,  Ss  21(1) and 51 – 

Description  of  properties  –  Sufficiency  of  –  Test  –  Deed 

entered  in  Book  IV  instead  of  Book  I  –  Error  in  mere  

procedure – Deed if invalid – Limitation Act, Art.47 – Date 

of Magistrate's order – No existing legal right in plaintiff on  

that date – Accrual of right subsequently – Applicability.

Held that the description of the properties in the deed  

was  sufficient  to  identify  the  properties  as  required  by  S.

21(1) of the Registration Act; as any one reading it would be  

identify the properties without any difficulty.

The  fact  that  a  deed  of  conveyance  was  entered  in  

Book NO.IV and not in Book I as prescribed by S.51 of the  

Registration  Act  is,  by  itself,  an  error  in  mere  procedure  

committed by the Registrar and does not render invalid the  

deed which he has registered.”

The above decisions are squarely applicable to the case on hand.
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31. As rightly contended by the learned Counsel  for the second 

respondent,  in  the  release  deed,  the  plaintiffs  and  their  mother  have 

allegedly  relinquished  their  rights  in  all  the  immovable  properties 

belonging to their joint family and in view of the settled legal position 

above referred, absence of specific schedule of properties in the release 

deed would not invalidate the document and as such, the same cannot be 

considered as invalid document.

32. Considering the above, this Court has no hesitation to hold that 

the plaintiffs have miserably failed to prove that the release deed was 

obtained by misrepresentation and by fraud and consequently this Court 

has to necessarily hold that the release deed dated 06.05.1994 is valid 

and  legal.   Since  the  plaintiffs  have  executed  the  release  deed 

relinquishing their  rights  in  the suit  property, they have absolutely no 

locus standi to file the present suit to claim shares in the suit properties. 

But the learned appellate Judge, by wrongly placing the burden of proof 

on  the second defendant  and without  considering  the  legal  aspects  in 

proper perspective, has come to a decision that the second defendant has 

failed to prove the release deed in the manner known to law and on that 
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basis, granted the preliminary decree as sought for.  Hence, this Court 

concludes  that  the  impugned judgment  and decree passed by the first 

appellate Court are liable to be set aside and the judgment and decree 

passed by the trial Court are to be restored.  Considering the other facts 

and circumstances of the case and the claim putforth by the plaintiffs 

after the execution of the release deed, this Court is of the view that the 

plaintiffs are liable to be mulcted with costs throughout.

33.  In  the  result,  the  Second  Appeal  is  allowed  with  costs 

throughout  and  the  judgment  and  decree  dated  14.03.2017,  passed  in 

A.S.No.13 of 2012, on the file of the Subordinate Court,  Palani is set 

aside and the  judgment and decree dated 14.12.2011, passed in O.S.No.

33 of 2008,  on the file of the District Munsif Court, Palani are restored 

and the suit in O.S.No.33 of 2008 stands dismissed. Consequently, the 

connected Miscellaneous Petition is closed.
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1. The Subordinate Court, Palani.

2. The District Munsif Court, Palani.

3.The Record Keeper,
   Vernacular Section,
   Madurai Bench of Madras High Court,
   Madurai. 
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