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PRAYER:  Second Appeal is filed under Section 100 of the Code of Civil Procedure, 

to allow the Second Appeal and set aside the Judgment and Decree dated 05.03.2013 
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Judgment and Decree dated 07.03.2012 made in O.S.No.2049 of 2004 on the file of 

the Principal District Munisf Court, Madurai Town.  
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J U D G M E N T

This  Second  Appeal  is  filed  to  allow the  Second  Appeal  and  set  aside  the 

Judgment  and  Decree  in  A.S.No.58  of  2012  dated  05.03.2013  on  the  file  of  the 

Principal Sub Court, Madurai, reversing the Judgment and Decree dated 07.03.2012 

made in  O.S.No.2049 of  2004 on the  file  of  the  Principal  District  Munisf  Court, 

Madurai Town.  

2.The defendants in the suit are the appellants in the second appeal.  The parties 

will be referred to as per the ranking in the trial Court.  

3.The plaintiff  filed the suit  claiming exclusive right  to the suit  property by 

virtue of a registered sale deed dated 30.10.2003 from L.Nagarathinam Ammal and 

three others.  The plaintiff in pursuance of the same constructed a temporary structure 

for his book binding business in the suit property.  The plaintiff claimed to have paid 

taxes in his name for the suit property.  The plaintiff was in peaceful enjoyment and 

possession  of  the  suit  property  and  as  the  defendants  tried  to  interfere  with  the 

plaintiff's peaceful enjoyment of the property, the plaintiff was constrained to file the 

suit for the aforesaid relief.  The plaintiff along with the  plaint filed a rough sketch 

giving the details of the suit property, the plaintiff's property as also the properties 

belonging to defendants and two others. 
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4.The defendant filed the written statement denying all the plaintiff's averments 

and  further  stated  that  the  suit  property  was  a  part  of  “H”  Schedule  property 

earmarked  for  common  enjoyment  in  the  partition  deed  of  the  year  19.07.1971. 

According to  the  defendants  on  19.07.1971,  there  was  a  registered partition  deed 

entered into between 7 sharers namely Lakshmana Pillai,  Dhiraviyam, Ponnusamy, 

Sudhandhiram,  Chellaiah,  Balasubramaniyan,  and  Raja.   It  was  agreed  by  the  7 

sharers  that  the  “H”  schedule  property  would  be  left  for  common  enjoyment. 

According to the defendants, the plaintiff's vendor Nagarathinam Ammal had no right 

to the properties covered by the partition deed.  The said Nagarathinam Ammal as the 

wife  of  Lakshmana  Pillai  was  given  maintenance  right  in  “A” schedule  property. 

According to the defendants as the “H” schedule property was a common property to 

be enjoyed by all  the                       co-sharers,  the plaintiff's  vendor viz., 

Nagarathinam Ammal and three others had no right to sell the suit property to the 

plaintiff  under  Sale  Deed dated  30.10.2003.   As the  suit  property was a  common 

property a purchaser from the co-sharers could not enter into the possession without 

seeking partition.  The defendants further stated that “H” schedule property was a 

common property, hence the suit for permanent injunction against the co-sharers was 

not maintainable.  The defendants were the purchasers of the “F” and “C” schedule 

property in the partition deed dated 19.07.1971, having purchased the same under 
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Sale deeds dated 21.04.1999 and 10.07.2002.  In the said sale deeds of the defendants 

there was a specific recitals that the “H” Schedule Property was common property.  It 

was therefore stated that the plaintiff's had no exclusive right to the suit property and 

hence the suit for permanent injunction was not maintainable.  

5.The plaintiff filed the additional plaint stating that the “H” schedule property 

in  the  partition  deed  belonged  in  common  to  Nagarathinam ammal,  Dhiraviyam, 

Ponnusamy,  Sudhandhiram,  Chellaiah,  Balasubramaniyan  and  Raja  and  that  even 

before the sale in favour of the plaintiff and the defendants, the said sharers had orally 

partitioned the suit  schedule property between themselves.  Nagarathinam Ammal, 

Sudhandhiram, Chellaiah and Raja sold their shares of the suit schedule property to 

the plaintiff vide the sale deed dated 30.10.2003.  In the oral partition, Dhiraviyam 

who was one of the sharer was allotted to “H” Schedule property and constructed a 

house and sold to one Amirthammal, so also Ponnusamy in the share allotted to him 

constructed a Vinayagar Temple and enjoyed the same.  Balasubramanian in his share 

constructed a stone pillar and sold his share to the first defendant.

6.The  defendant  filed  an  additional  written  statement  denying  all  the 

contentions raised in the additional plaint and prayed for the dismissal of the suit.  

7.Before the trial Court, the plaintiff examined himself as PW1 and examined 
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two  other  witnesses  on  his  side.   The  plaintiff  marked  Ex.A1  to  Ex.A14.   The 

defendants examined themselves as DW2 and DW1 and marked Ex.B1 to Ex.B4 in 

support their case.  The trial Court after framing the necessary issues dismissed the 

suit on the basis of its finding that the suit property was a common property.  The 

Trial Court on the basis of the evidence returned a finding that the plaintiff had failed 

to establish the oral partition set up by him.  The trial Court further held that the 

plaintiff was not entitled to the relief of injunction as he was co-owner.  The trial 

Court therefore dismissed the suit.  Aggrieved by the Judgment and Decree of the trial 

Court,  the  plaintiff  filed  an  appeal  before  the  Lower  Appellate  Court,  the  Lower 

Appellate Court on consideration of the entire evidence placed before it allowed the 

appeal  by  setting  aside  the  Judgment  and  Decree  of  the  trial  Court.   The  Lower 

Appellate Court relying on the evidence of PW2 and PW3 and also the documentary 

evidence held that the oral partition set up by the plaintiff was proved and therefore 

decreed the suit.  Aggrieved by the reversing Judgment of the Lower Appellate Court 

the defendants filed the present second appeal.  

8.At  the  time  of  admission  of  the  second  appeal,  the  following  substantial 

questions of law were framed.  

“(i)  Whether  the  plaintiff  has  discharged  the  burden  of  

proving  the  oral  partition,  in  the  absence  of  any  material  
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evidence?

(ii) In the absence of any proof for oral partition as between  

the co-sharers, had obtained his schedule under Ex.B1, plaintiff is  

entitled to any specific portion thereof?

(iii) Whether the plaintiff could file the suit without seeking 

partition?”

9.The learned counsel for the appellant agitated only the first two substantial 

questions of law before me.  

10.The learned counsel for the appellants submitted that the Lower Appellate 

Court erred in relying on the oral evidence of PW2 and PW3 to hold that the oral 

partition was established by the plaintiff.  The learned counsel further submitted that 

the lower appellate Court failed to note that the trial  Court had rightly found that 

PW3''s evidence on oral partition was belied by the documentary evidence Ex.A14. 

The  learned  counsel  further  submitted  that  the  finding  of  the  trial  Court  that  the 

plaintiff had failed to prove the oral partition was based on proper appreciation of the 

evidence and therefore the Lower Appellate Court erred in interfering with the same.  

11.The learned counsel  for  the respondent  on the other  hand submitted that 

PW2 and PW3 were parties to the original partition dated 19.07.1971 and they were 
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quite competent to speak about the oral partition.  The learned counsel submitted that 

the reliance placed by the lower appellate Court on the evidence of PW2 and PW3 

was sustainable as they were parties to the original partition dated 19.07.1971.  The 

learned counsel therefore submitted that the appeal had no merits and deserved to be 

dismissed.  

12.Heard the learned counsel for the appellants and the respondent and I have 

perused the materials placed on record.  

13.The  undisputed  facts  of  the  case  are  that  the  properties  covered  by  the 

partition  deed  Ex.B1  dated  19.07.1971  were  divided  between  7  sharers  viz.,  the 

husband  of  Nagarathinam Ammal  i.e.  Lakshmana  Pillai,  Dhiraviyam,  Ponnusamy, 

Sudhandhiram, Chellaiah, Balasubramaniyan, and Raja.  Under the said partition deed 

“H” schedule property which consisted of two items were left for common enjoyment. 

First time of “H” Schedule was land and building and 2nd item was common passage. 

The plaintiff claims to have purchased item 1 of the “H” schedule property vide the 

sale deed dated 30.10.2003 under Ex.A1 from Nagarathinam Ammal, Sudhandhiram, 

Chellaiah and Raja.  The first defendant purchased “F” Schedule property along with 

the  common  passage  in  “H”  schedule  property  i.e.  the  second  item  of  the  “H” 

schedule  property  under  Ex.A14  on  10.07.2002.   So  also  the  second  defendant 
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purchased “C” schedule property along with common passage in item 2 of the “H” 

schedule property from the widow of Ponnusamy vide the sale deed dated 21.04.1999 

under Ex.B3.  

14.It  is  an admitted fact  that  the second item of “H” Schedule property i.e. 

common passage was left for common enjoyment.  Whereas the plaintiff claims that 

the  first  item of  “H” Schedule property in  R.S.No.147/1A/A/1 consisting  of  well, 

toilet and vacant space was orally divided between sharers and a part of item 1 of “H” 

schedule property was purchased by the plaintiff from the 4 sharers under Ex.A1, the 

defendants  claim that  the entire “H” Schedule property consisting of 2 Items was 

never divided, but was kept for common enjoyment.  It is to be seen if the plaintiff has 

proved the oral partition.  The plaintiff relies on the evidence of PW2 and PW3 to 

support his plea of oral partition.  PW2 and PW3 are sharers in the 1971 partition 

deed.   PW2 is  also  the  vendor  of  the  1st defendant.   The  trial  Court  rejected  the 

evidence  of  PW2  and  PW3  on  the  premise  that  PW2  and  PW3  were  interested 

witnesses, over looking that PW2 and PW3 were sharers in the original partition deed. 

The Lower Appellate Court placed reliance on the evidence of PW2, the Vendor of 

first defendant.  

15.With regard to the oral partition PW2 in his evidence stated as follows: 

@gp/th/rh/M/1y; icwr; brl;a{ypy; 2 mapl;l';fs; 

fhl;lg;gl;Ls;sJ/  ehd; brhy;yf;Toa ,lk; icwr; 
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brl;a{ypy; 1tJ brl;a{yhf brhy;yg;gl;Ls;sJ/  ehd; 

brhy;yf;Toa bghJg;ghijahdJ icwr; brl;a{ypy; 

2tJ  mapl;lkhf  fhl;lg;gl;Ls;sJ/   tPLfs;  xnu 

thpirapy;  mike;jpUg;gjhy;  nkw;go  2tJ 

mapl;lj;ij  bghJg;ghijahf  gp/th/rh/M/1y; 

fhl;oa[s;nshk;/ gp/th/rh/M/1y; icwr; brl;a{ypy; 1tJ 

mapl;lr; brhj;ijg; bghWj;J mjpy; ghfg;gphptpid 

vJt[k;  bra;J  bfhs;s  KoahJ  vd;W 

brhy;ytpy;iy/   tHf;fpy;  1tJ  gpujpthjpia 

vdf;Fj; bjhpa[k;/  vd;Dila ,lj;ij vd;Dila 

kfd;  gog;g[r;  bryt[f;fhf  tpw;fntz;Lk;  vd;W 

g[nuhf;fh;  trk;  brhy;ypapUe;njd;/   mjd;  nghpy; 

g[nuhf;fh; K:yk; 1tJ gpujpthjpia vdf;F bjhpa[k;/ 

gp/th/rh/M/1y;  vg;  brl;a{ypy;  cs;s  brhj;ij  uh

$yl;Rkp  mk;khSf;F  fpiuak;  bfhLj;Js;nsd;/ 

gp/th/rh/M/1y;  brhy;yg;gl;Ls;s  icwr;  brl;a{ypy; 

brhy;ypa[s;s  1tJ  mapl;lr;  brhj;ij  ehDk; 

vd;Dila  rnfhjuh;fSk;  1995y;  tha;bkhHpahf 

ghfg;gphptpid bra;Jbfhz;nlhk;/  tHf;fpd; thjpia 

vdf;Fj;  bjhpa[k;/   tHf;fpd;  thjp  vd;Dila 

mz;zd; tPl;oid th';fpa[s;shh;/  tha;fwhy; K:yk; 

vdf;F  fpilj;j  ghfj;ij  ehd;  mg;gona 

itj;Js;nsd;/   mjpy;  fy;  Cd;wp  itj;Js;nsd;/ 

ehfuj;jpdk;  mk;khs;  bry;iyah  Rje;jpuk; 

Mfpnahu;fs;  tha;bkhHpahf  j';fSf;F  fpilj;j 

ghfj;ij  thjpf;F  fpiuak;  bfhLj;Js;shh;fs;/ 

bghd;Dr;rhkp  vd;gth;  jdf;F  fpilj;j  ghfj;ij 
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jd; trk; itj;Js;shh;/  jputpaKk; tha;bkhHpahf 

jdf;f  fpilj;j  ghfj;ij  tpw;Wtpl;lhh;/   1k; 

gpujpthjpf;F  ehd;  fpiuak;  bfhLj;j  brhj;jpd; 

fpiuag;  gj;jpuj;jpd;  rhd;wpl;l  efy;  th/rh/M/14 

MFk;/@ 

16.The  trial  Court  without  appreciating  the  evidence  of  PW2  and  on  a 

misconception  that  the  oral  partition  which  took place in  the  year  1995,  was  not 

whispered in Ex.A14 rejected the oral evidence of PW2.  In my view, the trial Court 

failed to note that there was no occasion to speak of the oral partition of the first item 

of “H” Schedule property in Ex.A14.  Further the trial Court failed to note that 'H' 

schedule consisted of 2 items are land one building and the other common passage 

under Ex.A14 Schedule “F” property and item 2 of the “H” Schedule property i.e. the 

common passage were  alone sold.  Had the trial Court  closely scrutinised Ex.B1 

Partition Deed then it would have found out that 'H' Schedule consisted of 2 items and 

the 1st item was amenable to partition and the 2nd item, common passage was not.  

17.The Lower Appellate Court allowed the appeal relying mainly on the oral 

evidence of PW2 and PW3.  I agree with the conclusion of the lower appellate Court 

for different reasons.  Schedule 'H' consisted of 2 items is clear from Ex.B1.  That 
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item 1 of 'H' Schedule was capable of partition is clear from the nature of property. 

PW2 clearly spoke of  'H'  Schedule and the oral  partition of  the same.  I  find no 

justifiable reasons for eschewing the evidence of PW2 because admittedly PW2 was 

one of the sharers in the original partition, Ex.B1 and hence was the best person to 

speak of the 'H' Schedule property.  For the said reasons the findings of the lower 

appellate Court are confirmed.  

18.The learned counsel for the appellant submitted that in the event this Court 

comes  to  the  conclusion  that  the  item  1  of  “H”  Schedule  property  was  orally 

partitioned then the injunction should be restricted to item 1 of “H” Schedule only.  I 

find  justification  in  the  said  contention.   Admittedly  item 2  of  the  “H” Schedule 

property is a common passage and therefore in all  fairness the relief of injunction 

prayed for by the plaintiff should be restricted to the 1st item of “H” Schedule property 

alone.   It  is  made clear  that  item No.2 of  “H” Schedule shall  remain in  common 

enjoyment.  In view of the above discussions, the injunction granted by the lower 

appellate  Court  is  restricted  to  item 1  of  'H'  schedule  property  alone.   With  this 

modification,  the  Judgment  and  Decree  in  A.S.No.58  of  2012  on  the  file  of  the 

Principal Sub Court, Madurai is confirmed.  

19.Accordingly, this Second Appeal is partly allowed.  However, there shall be 
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no  order  as  to  costs.   Consequently,  the  connected  miscellaneous  petition  stands 

closed.  

28.06.2024
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To

1.The Principal Sub Court, 
   Madurai.

2.The Principal District Munisf Court, 
    Madurai Town.

3.The Record Keeper, 
   Vernacular Records, 
   Madurai Bench of Madras High Court, 
   Madurai.  

N.MALA, J.

ah
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