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 JUDGMENT

The present second appeal is preferred by the plaintiff against the Judgment 

and Decree dated 18.02.2015, passed in A.S.No.55 of 2012 on the file of the II 

Additional Sub Court, Camp Court at Kuzhithurai, reversing the Judgment and 

Decree,  dated  19.06.2012,  passed  in  O.S.No.142  of  2007  on  the  file  of  the  I 

Additional District Munsif Court, Kuzhithurai. 

2.  The  plaintiffs  are  the  appellants  herein  and  the  defendant  is  the 

respondent herein.  For the sake of convenience, the ranking stated in the suit as 

plaintiffs and defendant are referred in the judgment.

3. The suit is filed to direct the defendant to execute and register the sale 

deed in favour of plaintiffs 1 and 2 without receiving any sale consideration from 

the plaintiffs, failing which the Court may execute a sale deed as per Order 21 

Rule 34 (5 and 6 of Civil Procedure Code).  

4. The brief facts are that the suit schedule property is comprised in R.S.No.
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194/19 of Palukal village to an extent of 6 cents and the building in Door No.

16/26A. The 2nd plaintiff is the daughter of the 1st plaintiff and the defendant is the 

1st plaintiff  's  own  brother.  The  1st plaintiff  had  married  one  Manoharan  on 

02.09.1991 and on 04.11.1991 the 1st plaintiff 's husband went to Saudi Arabia. 

The 1st plaintiff and her husband intended to purchase the suit property for Rs.

90,000/- and the 1st plaintiff's husband had sent the amount and the 1st plaintiff had 

paid  the  sale  consideration  of  Rs.90,000/-  to  her  father  namely,  Chellan  and 

another  Rs.4,000/-  was  spent  by  the  1st plaintiff  for  registration  purpose.  The 

plaint  schedule  property  was  purchased  on  26.08.1994  in  the  name  of  the 

defendant, i.e., the brother of the 1st plaintiff. Since the husband of the 1st plaintiff 

was  working  at  Saudi  Arabia  at  the  point  of  execution  of  document,  all  the 

arrangements for purchasing the property were done by Chellan. The consensus 

between  the  1st plaintiff  and  the  defendant  at  that  point  of  time  was  that  the 

defendant had to execute a sale deed in favour of the 1st plaintiff and her husband, 

when the husband of the 1st plaintiff returns back to India. As the owner of the 

plaint schedule property the 1st plaintiff got possession of the property, then when 

the  1st plaintiff's  husband  returned  back  to  India,  they  put  up  compound  wall 

surrounding  the  plaint  schedule  property,  dug  well  and  constructed  a  toilet. 
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Thereafter,  they started residing in the suit  schedule property. Though the sale 

consideration stated in the sale deed dated 25.08.1994 was only Rs.19,000/-, the 

actual sale consideration was Rs.90,000/-.  In the meantime, the defendant also 

went to Saudi Arabia for job on the visa sent by the 1st plaintiff's husband. Since 

the defendant did not get leave from his company, the execution of sale deed in 

favour  of  the 1st plaintiff  and her  husband was dragged for  more than a  year. 

Hence, the 1st plaintiff and her husband sent a notary attested drafted sale deed to 

Saudi Arabia as required by the defendant,  but  the defendant did not send the 

signed document. The husband of the 1st plaintiff accused the 1st plaintiff and her 

father as the suit property was purchased in the name of defendant unnecessarily 

and beat the wife stating that the whole earnings were destroyed by the 1st plaintiff 

by purchasing the property in the name of the defendant. Because of the same 

reason, her husband deserted the 1st plaintiff and the 2nd plaintiff who was only 

four months old at that time. Thereafter, the defendant came to India after three 

months.  Hearing the arrival of the defendant, the 1st plaintiff's husband came back 

but the defendant purposely quarrelled with the him, beat him and sent him out, 

thereafter, the husband of the 1st plaintiff did not return back. The 1st plaintiff was 

affected mentally due to the mental torture caused by her husband and her brother, 
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hence  she  was  admitted  in  Sree  Krishna  Hospital,  Sasthamangalam,  for  some 

time. Citing the mental illness, the defendant further dragged executing the sale 

deed for some more years. In the meantime, the defendant had taken loan from the 

bank by pledging the document, which was in possession of the 1st plaintiff. Now, 

the 1st plaintiff fully recovered from her mental illness and is living on her own by 

doing tailoring work and residing in the building, after renovating the same. The 

defendant is protracting the execution of sale deed by citing one reason or other. 

On  08.09.2006,  the  defendant's  wife  Padmakumari  demanded  the  plaintiffs  to 

vacate the building stating the sale deed stands in her husband's name for more 

than 12 years and hence, she has got absolute title as the period is already over 

and  barred  by  limitation.  They  are  claiming  to  be  absolute  owner  of  the  suit 

property.   Thereafter,  the  defendant  and  his  wife  are  repeatedly  torturing  the 

plaintiffs to surrender the suit property to them.  The defendant has no right to 

claim to the plaintiffs to surrender the property.  Though the sale deed stands in 

the name of the defendant,  the plaintiffs  are the authorized owners and the 1st 

plaintiff was in possession from the date of sale deed onwards.  The defendant is 

only a name lender but the plaintiffs are the absolute owners and the defendant is 

bound to execute the sale deed in favour of the 1st plaintiff and her husband.  The 
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suit property was purchased from the amount sent by the 1st plaintiff’s husband. 

Hence, the defendant ought to execute the sale deed without getting any amount 

from the plaintiffs.  The plaintiffs orally demanded the defendant to execute the 

sale deed several times but the defendant was evading by saying lame excuses. 

Finally, on 19.08.2007, the plaintiff requested to execute the sale deed.  If the 

plaintiff  sent  a lawyer notice for  such execution,  the defendant  would become 

vigilant  and  would  take  extreme  steps.   Hence  the  plaintiffs  avoided  issuing 

lawyer  notice.   The  plaintiffs  are  ready  and  willing  to  perform their  part  of 

contract and they are ready to meet all the expenditures for registration.  Hence 

the suit is filed with the above prayer.

5. The defendant had filed a written statement denying all the allegations 

and stated that there is no bonafide in the claim of the plaintiff, the suit is filed 

only on experimental basis, there is no cause of action and the plaintiff has no 

right. The address of the plaintiffs shown in the plaint is incorrect which was done 

purposefully and falsely using the defendant's address for the sake of filing the 

suit, since the plaintiffs never resided in the said address. After the marriage, the 

1st plaintiff  resided with her  husband in Melpali  and now they are  residing in 
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Tharavilai Veedu, Elancahari, which is the family house of both the plaintiffs and 

the defendant. The defendant purchased the scheduled property by his own money 

and now he is residing with his family in the building. The plaintiffs were not in 

possession and enjoyment of the scheduled property at  any point  of time. The 

averments that the 1st plaintiff's husband sent visa is totally false. The defendant 

went to Saudi Arabia through a Mumbai based agency.  The averment of dragging 

of  execution of  sale  deed by defendant's  is  false  and the averment  of  sending 

notary  attested  draft  sale  deed  to  Saudi  Arabia  is  denied.  The  allegations  of 

beating and desertion by the 1st plaintiff's  husband is also denied and they are 

residing  together  in  their  house.  The  defendant  had  no  knowledge  about  the 

mental illness of the 1st plaintiff. The averment that the defendant had pledged the 

scheduled property is true and by taking loan, the defendant had established an 

engineering work shop styled as 'Padma Industries' and it was approved by the 

government, which is the only source of income for the defendant's family. The 

defendant  is  paying taxes and the mutation was also effected in  favour of the 

defendant.  There is no agreement between the 1st plaintiff and the defendant as 

alleged and the plaintiffs have no possession and enjoyment at any point of time, 

hence the pleading regarding limitation is false and the suit is barred by limitation. 
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The allegation of demand to execute the sale on 19.08.2007 is false.  The excuse 

of the plaintiffs for not sending legal notice cannot be accepted and the defendant 

strongly  object  the  claim  of  the  plaintiffs  that  they  are  in  possession  of  the 

property and the same is false. There is no agreement between the 1st plaintiff and 

defendant  on  25.08.1994  or  any  other  date  as  alleged.  The  plaint  scheduled 

property is the only property available to the defendant for his residence and his 

daily bread, so the defendant would not intend to sell the property to anybody. The 

reliefs sought in the plaint are not true and the suit ought to be dismissed.  

6.  After  considering  the  pleadings,  evidences  and  depositions,  the  Trial 

court has allowed the suit and directed the defendant to execute a sale deed on or 

before 19.08.2012 without  receiving  any amount  from the  plaintiff.  Aggrieved 

over  the  same,  the  defendant  had preferred the first  appeal  and the same was 

allowed. Aggrieved over the same, the plaintiffs had preferred the second appeal 

The present second appeal is admitted for the following substantial questions of 

law:

"1. Whether allegation of breach of trust made out and whether Benami 

Prohibition Act to have the application?
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2. Was the findings of the First Appellate Court applying Section 91 and 92  

of the Indian Evidence Act would apply to the evidential circumstances of  

the case?

3.  Whether  the  Judgment  of  the  Lower  Appellate  Court  is  perverse  in  

ignoring the evidential value of Exhibit A3 to A5 and Exhibit C1?"

7. As far as the first part of 1st substantial question of law regarding “Breach 

of Trust” is concerned, the PW2, who is the father of both the 1st plaintiff and the 

defendant had deposed that the 1st plaintiff's husband sent the money and based on 

that  money,  he  had purchased the  suit  scheduled  property in  the  name of  the 

defendant. And the reason stated is since the 1st plaintiff's husband was staying 

abroad, he was having an apprehension that the 1st plaintiff's husband may not like 

the property.  If the 1st plaintiff's husband expresses his unwillingness, PW2 father 

was  intending  to  retain  the  same  for  his  son,  i.e.,  the  defendant  herein.  The 

Appellate Court did not accept the plea of the 1st plaintiff for the sole reason that 

the  sale  deed  states  the  consideration  as  Rs.19,000/-,  whereas  the  1st plaintiff 

stated that she had paid the sale consideration of Rs.90,000/- and the depositions 

of  PW1  and  PW2  is  totally  the  contents  of  the  documents,  thereby  against 

Sections  91  and  92  of  the  Indian  Evidence  Act,  hence  the  Appellate  Court 
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disbelieved the PW2 father's deposition in entirety. In order to consider the same, 

the deposition of the father is extracted hereunder: 

“,e;j  tof;F  vdJ kfs;  espdp  vdJ kfd;  nry;tjhir 

gpujpthjpahf;fp  jhf;fy;  nra;Js;sjhFk;.  ,e;j  tof;if  gw;wpa 

midj;J tptuq;fSk; vdf;F njhpAk;. gSfy; fpuhkj;jpy; Gjpa Gy 

vz;:194/19-y;  nrd;W  nrhj;Jk;  mjpypUe;Jk;  16/26A vz;  nfhz;l 

gSfy; lTz; gQ;rhaj;jpw;F cl;gl;l fl;blKk; ehs; 25.08.1994-y; 

vdJ kfspd; fztH kNdhfud; mDg;gp je;j gzj;jpy; vd; kfd; 

gpujpthjpapd;  ngahpy;  thq;fpNdd;.  Nkw;gb  fpiuak;  elf;Fk; 

fhyj;jpy;  vdJ  kfDk;  gpujpthjp  kw;Wk;  1-k;  thjpapd;  fztH 

kNdhfud;  MfpNahHfs;  rTj;  mNugpahtpy;  xNu  fk;ngdpapy;  jhd; 

Ntiy ghHj;J te;jhHfs;. kUkfs; ntspehl;by; ,Uf;Fk;NghJ vd; 

kfs;  vq;fs;  tPl;by;  jhd;  trpj;J  te;jhH.  mtHfSf;F  jdpahf 

trpf;f xU tPL Njitg;gl;lJ. MfNt> ehd; jhd; Kd;dpd;W tPL 

thq;f Kaw;rp nra;Njd;. mjd;gb 1-k; thjpapd; fztH kNdhfud; 

mDg;gpa  94,000/-  &ghapy;  90,000/-  &gha;  fpiuaj;  njhifahf 

nfhLj;Njd;. 4,000/- &gha; fpiuak; nra;a rpythdJ. Mdhy; fpuak; 

nra;Ak;  NghJ  ehd;  md;W  ntspehl;by;  Ntiy  ghHj;J  te;j 

gpujpapd; ngahpy; thq;fpNdd;. xU Ntis kUkfDf;F jhth gl;bif 

nrhj;J  tpUk;gtpy;iy  nad;why;  mij  kfd;  ngahpy;  itj;Jf; 

nfhs;syhnkd;Wk;  kUkfDf;F  tpUg;gg;gl;lhy;  kfid  itj;J 

kUkfs; ngahpy; vOjpf; nfhLf;fyhk; vd;W epidj;Njd;. mg;NghJ 

gpujpthjpf;Fk; jpUkzkhftpy;iy. MidtUk; xw;WikahfapUe;jjhy; 

mjpy; gpur;rid xd;Wk; Vw;gltpy;iy. xd;wpuz;L khjj;;jpy; kUkfd; 

ntspehl;bypUe;J  te;jhH.  jhth  nrhj;ij  ghHj;jhH  mtUf;F 

10/28

https://www.mhc.tn.gov.in/judis



S.A.(MD).No.175 of 2017

tpUg;gg;gl;lJ  clNd jhthgl;bifr;  nrhj;ijr;  Rw;wp  kjpy;  RtH 

mikj;J  FbePH  fpzW  ntl;b>  ff;$];  Mfpait   mike;Jk;> 

tPl;il gzpfs;  nra;J 1-k;  thjpAk;>  fztUk;  Foe;ijAk;  jhth 

gl;bifr; nrhj;jpy; FbngaHe;jdH. gpd;  1-k; thjpapd; fztH ,dp 

ntspehL  nry;ytpy;iy  vd;W  $wp  jhth  gl;bif  tPl;bd;  Kd; 

gFjpapy; xU Hardwares filAk; Muk;gpj;jhH. Thjpapd; fztUf;F 

tpUk;gg;gl;ljhy;  clNd gpujpthjpAk;  te;jTld;  thjpapd;  ngahpy; 

nrhj;ij vOjp nfhLf;fyhnkd;W rk;kjpj;jhH. vdf;F gy fbjq;fs; 

%yk; njhpag;gLj;jpdhH. ,e;epiyapy; nrhj;jpw;F Nghf;FtiuT nra;a 

fpiua gj;jpuk;  Njitg;gl;lJ.  MfNt gpujpthjp  thjpapd;  fztH 

ngahpy; vOjpf; nfhLg;gJ Nghy; xU fpiua Mtzk; jahH nra;J 

mij  nrsjp  mNugpahtpd;  vk;grp  Kd;ifnahg;gk;Nghl;L  mDg;g 

gpujpthjpf;F  mDg;gp  nfhLj;Njhk;.  mij  gpujpthjp  ifnahg;gk; 

Nghl;L  mDg;gtpy;iy.  mjw;F gpujpthjp  gy fhuzq;fs;  nrhy;yp 

eOtp  tpl;lhH.  ,e;epiyapy;  gpujpthjpapd;  nray;ghl;by;  re;Njfk; 

Vw;gl;L vd; kUkfd; vd; kfsplk; rz;il Nghl;lhH. mtiu ehq;fs; 

Vkhw;wp tpl;ljhf epidj;jhH. mjpy; gpur;rid  Mfp vd; kUkfd; 

vdJ kfis gphpe;J  nrd;Wtpl;lhH.  gpd;  %d;W  khjj;jpw;F  gpwF 

vdJ kfd; gpujpthjp ntsp ehl;bypUe;J te;jij mwpe;J kUkfd; 

te;jhH.  kUkfd;  te;jTld;  vdJ  kfd;  fhuzkpy;yhky;  vd; 

kUkfid  mbj;J  tpul;btpl;lhH.  mjd;gpd;  vdJ  kUkfd;  13 

tUlq;fshf tutpy;iy. ,g;NghJ xU tUlj;jpw;F Kd; jhd; jpUk;gp 

te;jhH. ,jdpilapy; thjpf;F kdNeha; Vw;gl;Lk; kUj;Jtkidapy; 

mDkjpj;Njd;. mij fhuzk; fhl;bAk; gpujpthjp thjpapd; ngahpYk; 

fpiuak;  nra;ahky;  fhyk;  jho;j;jp  te;jhH.  Gpd;  vdJ kfSf;F 

njhpahky;  jhth  gl;bifr;  nrhj;jpd;  Nky;  tq;fp  fld; 
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ngw;Ws;shH. ,g;NghJ jhth nrhj;jpy; vdJ kfs; jdpahf xU tPL 

itj;Jk;> gpujpthjp> thjpapd; mDkjpNahL NtW xU tPL itj;Jk; 

trpj;J  tUfpd;wdH.  ,g;NghJ  gpujpthjp  thjpia  Vkhw;Wk; 

Nehf;fj;Jld; ngha; $wp fpiuak; nra;J nfhLf;f khl;Nld; vd;W 

gpbthjk;  nra;fpwhH.  ,e;j  tof;fpy;  gpujpthjp  thjpfspd;  ngahpy; 

jhth  gl;bif  nrhj;ij  fpiuak;  nra;J  nfhLf;f  Kw;wpYk; 

flikg;gl;ltH vd;W ,e;j ePjpkd;wj;jpy; rhl;rpak; mspf;fpNwd;.”

The PW2 father had clearly admitted that the property was registered in the name 

of  the  son  since  the  1st plaintiff’s  husband  was  residing  aboard  and  if  the  1st 

plaintiff's  husband  disliked  the  property,  the  father  was  intended  to  retain  the 

property in the name of his son. When the PW2 father had admitted and clearly 

stated  the reason for  registering  the  sale  deed in  the name of  the  son,  the  1st 

Appellate  Court  has  erred  in  not  appreciating  the  said  evidence.  Infact  the 

Appellate  Court  had cited an irrelevant  reason for  rejecting the said  fact.  The 

father had categorically stated that he believed his son and hence he registered the 

document in the name of his son and when the son had turned around against the 

belief of the father the same would amount to breach of trust by the defendant. 

Therefore,  this  Court  is  of  the considered opinion that  the deposition of  PW2 

clearly exposes the breach of trust committed by the defendant. Therefore, the first 
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part of 1st substantial question of law is answered in favour of the plaintiffs.

8.  The  second  part  of  1st substantial  question  of  law  is  whether  the 

transaction is hit by the Benami Transactions (Prohibition) Act.  The 1st plaintiff 

and her husband were not intended to purchase the property in the name of the 

defendant.  It  is  the  1st plaintiff's  father,  who  had  received  the  amount  and 

purchased the property in the name of the defendant and complicated the issue. It 

is the mischief created by the father of the plaintiff. For any benami transaction, 

the circumstances of the transaction ought to be taken into account as stated by 

the  Hon’ble  Supreme  Court  in  the  case  of Valliammal  (d)  by  LRs  Vs.  

Subramaniyam and others reported in  2004 (5) CTC 60.  The Hon’ble Supreme 

Court had held that, 

“The  essence  of  a  benami  transaction  is  the  intention  of  the  party  or  

parties  concerned and often,  such  intention  is  shrouded in  a  thick  veil  

which cannot be easily pierced through. But such difficulties do not relieve  

the person asserting the transaction to be benami of any part of the serious 

onus that rests on him, nor justify the acceptance of mere conjectures or 

surmises, as a substitute for proof. Referred to Jaydayal 13oddar Vs. Bibi 

Hazra, 1974 (1) SCC 3; Krishnanand Vs. State of Madhya Pradesh, 1977 

(1) SCC 816; Thakur Bhim Singh Vs. Thakur Kan Singh, 1980 (3) SCC 72;  
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His Highness Maharaja Pratap Singh Vs. Her Highness Maharani Sarojini  

Devi & others, 1994 (Supp. (1) SCC 734; and Heirs of Vrajlal J. Ganatra  

Vs. Heirs of Parshottam S. Shah, 1996 (4) SCC 490. It has been held that 

in the judgments referred to above that the question whether a particular  

sale is a benami or not,  is  largely one of  fact,  and for determining the 

question  no  absolute  formulas  or  acid  test,  uniformly  applicable  in  all  

situations can be laid. After saying so, this Court spelt out following six  

circumstances which can be taken as a guide to determine the nature of the  

transaction.

a. Source of purchase money

b. Nature and possession of property after purchase

c. Motive for benami

d. The relationship of parties

e. Custody of title deeds after purchase

f. Conduct of parties in dealing with property after purchase

The above indicia are not exhaustive and their efficacy varies according to  

the facts of each case. Nevertheless, the source from where the purchase 

money came and the motive why the property was purchased benami are by  

far the most important tests for determining whether the sale standing in  

the name of one person, is in reality for the benefit of another. We would  

examine  the  present  transaction  on  the  touchstone  of  the  above  two  

indicia.”
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9.  In  the  present  case,  the  source  of  income  is  from  the  1st plaintiff's 

husband which is evident through Ex.C1, which is the bank accounts of the 1st 

plaintiff's and the same is marked by the Court. On perusing the transaction, it is 

evident that the money is sent by the 1st plaintiff's husband to the 1st plaintiff for 

purchase of the property. On the other hand, the defendant had not submitted any 

iota of evidence that the property was purchased from his money. The defendant 

had marked Ex.B1 to Ex.B7, wherein the sale deed is Ex.B1, property tax receipts 

Ex.B2 and B3 dated 15.07.2010, Ex.B4 is patta dated 05.10.2007, Ex.B5 property 

tax receipt  dated 24.09.2007, Ex.B6 property tax receipt  dated 12.12.2007 and 

Ex.B7  is  electricity  bill  dated  13.11.2007.  All  the  above  documents  are  not 

showing the source of money for the defendant to purchase the property, whereas 

the  plaintiff  had  proved the  source of  money through Ex.C1.  Interestingly the 

defendant  had  not  marked  any  documents  from  the  date  of  sale  deed  dated 

25.08.1994.  If  the  defendant  had  purchased  in  the  year  1994,  he  would  have 

produced documents  like patta  and property tax receipts  standing in  his  name 

from 1994 onwards. But the defendant had produced the patta issued in the year 

2007, property tax receipts for the year 2007 and 2010. Therefore, the plaintiff has 

better title than the defendant. Further the 1st plaintiff’s husband had intended to 
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purchase for himself and for his own benefit. The 1st plaintiff and her husband 

never ever intended to purchase the property in the name of defendant and the 

mischief was committed by the father of the plaintiff and the defendant. Further 

the possession was with the plaintiff and her husband which is evident from the 

fact that  the plaintiff  and her husband had put up compound wall,  constructed 

toilet, dig well etc. Motive of the benami transaction is clearly admitted by the 

father of the plaintiff which is elaborately stated supra. At the cost of repetition 

the father had admitted that at the time of execution of sale deed the 1st plaintiff’s 

husband was in  Saudi  Arabia  and the father  of  the plaintiff  had apprehension 

whether  the  plaintiff’s  husband  (son-in-law)  would  like  the  property,  if  the 

plaintiff’s husband expresses any disliking, the father of the plaintiff had intention 

to  retain  for  the  property  for  his  son,  the  defendant  herein.  Further  if  the 

transaction  is  not  completed  on  that  day,  there  will  be  increase  in  the  sale 

consideration,  hence  the  father  of  the  plaintiff  had  decided  to  purchase  the 

property in the name of the defendant. Infact the registration of sale deed in the 

name of the defendant is the mischief created by the father of the 1st plaintiff and 

the defendant. Even though the relationship between the 1st plaintiff and defendant 

brother  is  not  protected  under  Section  3  of  the  Act,  because  of  the  close 
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relationship of the parties and the fact that the husband is staying in Saudi Arabia 

at  that  point  of  time,  hence the sale  would not  attract  the clutches of  Benami 

Transactions (Prohibition) Act if motive is established as held in the Valliammal’s 

case. As stated supra all most all the ingredients for the benami transaction stated 

supra  are  in  favour  for  the  plaintiff.  Therefore,  the  second  part  of  the  1st 

substantial question of law is also answered in favour of the plaintiffs. 

10. The 2nd substantial question of law is whether Sections 91 and 92 of 

Indian Evidence Act would apply to the evidential circumstances of the case.  The 

Sections 91 and 92 of Indian Evidence Act are extracted hereunder:

“91. Evidence of terms of contracts, grants and other dispositions of 

property reduced to form of document. –– When the terms of a contract, or  

of a grant, or of any other disposition of property, have been reduced to the  

form of a document, and in all cases in which any matter is required by law  

to be reduced to the form of a document, no evidence shall be given in  

proof of the terms of such contract, grant or other disposition of property,  

or of such matter, except the document itself, or secondary evidence of its  

contents  in  cases  in  which  secondary  evidence  is  admissible  under  the  

provisions hereinbefore contained.

 Exception 1.––When a public officer is required by law to be appointed in  
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writing, and when it is shown that any particular person has acted as such 

officer, the writing by which he is appointed need not be proved. 

Exception 2.–– Wills 3 [admitted to probate in 4 [India]] may be proved by  

the probate. 

Explanation  1.––This  section  applies  equally  to  cases  in  which  the  

contracts, grants or dispositions of property referred to are contained in  

one document, and to cases in which they are contained in more documents  

than one. 

Explanation 2.–– Where there are more originals than one, one original  

only need be proved. 

Explanation 3. –– The statement, in any document whatever, of a fact other  

than the facts referred to in this section, shall not preclude the admission of  

oral evidence as to the same fact. 

Illustrations 

(a) If a contract be contained in several letters, all the letters in which it is  

contained must be proved. 

(b) If a contract is contained in a bill of exchange, the bill of exchange 

must be proved. 

(c) If a bill of exchange is drawn in a set of three, one only need be proved.  

(d) A contracts, in writing, with B, for the delivery of indigo upon certain  

terms. The contract mentions the fact that B had paid A the price of other  

indigo contracted for verbally on another occasion. 

Oral evidence is offered that no payment was made for the other indigo.  

The evidence is admissible. 

(e) A gives B a receipt for money paid by B. Oral evidence is offered of the 
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payment. The evidence is admissible. 

92. Exclusion of evidence of oral agreement. –– When the terms of any 

such  contract,  grant  or  other  disposition  of  property,  or  any  matter  

required by law to be reduced to the form of a document, have been proved  

according  to  the  last  section,  no  evidence  of  any  oral  agreement  or  

statement shall be admitted, as between the parties to any such instrument  

or  their  representatives  in  interest,  for  the  purpose  of  contradicting,  

varying, adding to, or subtracting from, its terms: 

Proviso  (1).  ––  Any  fact  may  be  proved  which  would  invalidate  any 

document,  or  which  would  entitle  any  person  to  any  decree  or  order  

relating  thereto;  such  as  fraud,  intimidation,  illegality,  want  of  due 

execution, want of capacity in any contracting party, 1 [want or failure] of  

consideration, or mistake in fact or law. 

Proviso (2).  ––The existence of  any separate  oral  agreement  as  to  any  

matter on which a document is silent, and which is not inconsistent with its  

terms, may be proved. In considering whether or not this proviso applies,  

the Court shall have regard to the degree of formality of the document.  

Proviso (3). ––The existence of any separate oral agreement, constituting a 

condition  precedent  to  the  attaching  of  any  obligation  under  any  such  

contract, grant or disposition of property, may be proved. 

Proviso (4). ––The existence of any distinct subsequent oral agreement to  

rescind or modify any such contract, grant or disposition of property, may  

be proved, except in cases in which such contract, grant or disposition of  

property  is  by  law  required  to  be  in  writing,  or  has  been  registered 

according to the law in force for the time being as to the registration of  
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documents. 

Proviso  (5).  ––  Any  usage  or  custom by  which  incidents  not  expressly  

mentioned  in  any  contract  are  usually  annexed  to  contracts  of  that  

description, may be proved: Provided that the annexing of such incident  

would not be repugnant to, or inconsistent with, the express terms of the  

contract. 

Proviso (6). –– Any fact may be proved which shows in what manner the  

language of a document is related to existing facts. 

Illustrations 

(a) A policy of insurance is effected on goods “in ships from Calcutta to  

London”. The goods are shipped in a particular ship which is lost. The fact  

that particular ship was orally excepted from the policy, cannot be proved.  

(b) A agrees absolutely in writing to pay B Rs. 1,000 on the first March  

1873. The fact that, at the same time, an oral agreement was made that the  

money should not be paid till the thirty-first March, cannot be proved. 

(c) An estate called “the Rampore tea estate” is  sold by a deed which  

contains a map of the property sold. The fact that land not included in the  

map had always been regarded as part of the estate and was meant to pass  

by the deed cannot be proved. 

(d)  A enters  into  a  written  contract  with  B to  work certain  mines,  the  

property  of  B,  upon  certain  terms.  A  was  induced  to  do  so  by  a  

misrepresentation of B’s as to their value. This fact may be proved. 

(e) A institutes a suit against B for the specific performance of a contract,  

and  also  prays  that  the  contract  may  be  reformed  as  to  one  of  its  

provisions, as that provision was inserted in it by mistake. A may prove that  
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such a mistake was made as would by law entitle him to have the contract  

reformed.

 (f) A orders goods of B by a letter in which nothing is said as to the time of  

payment, and accepts the goods on delivery. B sues A for the price. A may  

show that the goods were supplied on credit for a term still unexpired.

 (g) A sells B a horse and verbally warrants him sound. A gives B a paper  

in these words: “Bought of A a horse of Rs. 500”. B may prove the verbal 

warranty. 

(h)  A  hires  lodgings  of  B,  and  gives  B  a  card  on  which  is  written  

––“Rooms, Rs. 200 a month.” A may prove a verbal agreement that these  

terms were to include partial board. A hires lodgings of B for a year, and a 

regularly stamped agreement, drawn up by an attorney, is made between  

them. It is silent on the subject of board. A may not prove that board was  

included in the term verbally. 

(i) A applies to B for a debt due to A by sending a receipt for the money. B  

keeps the receipt and does not send the money. In a suit for the amount, A 

may prove this.

 (j) A and B make a contract in writing to take effect upon the happening of  

a certain contingency. The writing is left with B, who sues A upon it. A may 

show the circumstances under which it was delivered.”

11. On perusal of the said provisions especially under proviso (6) it is seen 

explanation may be given to prove in what manner the language of the document 

is related to existing facts. In the provisions several illustrations are narrated and 

21/28

https://www.mhc.tn.gov.in/judis



S.A.(MD).No.175 of 2017

the illustrations permit to prove the circumstances of such transaction. In Real 

Estate business it is an accepted fact that any property would have guideline value 

and market value. Always the market value would be more than guideline value. 

And  in  the  sale  deeds  always  guideline  value  would  be  mentioned  and  the 

payment would be based on market value or as per terms agreed by the parties. 

Therefore, the sale consideration mentioned in the sale deed as Rs.19,000/- and 

the  payment  made by the  plaintiff  as  Rs.90,000/-  is  saved by the illustrations 

stated  in  proviso  6 of  the section  91 and 92 of  the Evidence  Act.  Hence,  the 

reasoning of the Appellate Court that the depositions of PW1 and PW2 is totally 

against Sections 91 and 92 of the Indian Evidence Act is erroneous and perverse. 

Therefore, the 2nd substantial question of law is held in favour of the plaintiffs.  

12.  The 3rd substantial  question  of  law is  “whether  the Judgment  of  the 

Lower Appellate Court is perverse in ignoring the evidential value of Exhibit A3 

to A5 and Exhibit C1”. As far as Ex.A3 to A5 are concerned, the 1st plaintiff has 

written letters to her husband which would clearly indicate that the 1st plaintiff and 

her husband were intending to purchase the property by paying Rs.90,000/- along 

with expenses for registration. In the said letters, she had also stated if the said 
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amount is sent, the property can be purchased. In Ex.A5, she has acknowledged 

the amount sent by her husband stating that she is in receipt of the cheque and 

also bank has issued the amount.  Further,  she has stated that  even though the 

vendor has stated the extent of land as 6.5 cent, after surveying, it is measuring to 

the extent of only 6 cents. Therefore, this Court is of the considered opinion that 

the 1st plaintiff has proved through Ex.A3 to A5 that the property was intended to 

be purchased by her and her husband but the father has purchased the property in 

the name of the defendant with a clear understanding that the defendant would 

execute the sale deed in the name of the 1st plaintiff and her husband, when the 1st 

plaintiff's  husband  returns  from  Saudi  Arabia.  The  Appellate  Court  has  not 

appreciated  the  said  letter  in  its  true  spirit.  When the  said  two letters  clearly 

establish the intention of the parties, the Appellate Court has erred in disbelieving 

the said letters.  The Appellate Court  has held that  by relying on 2 letters,  the 

plaintiffs cannot prove the case, since it shows a truncated transaction among the 

parties. The letters are dated 20.06.1994 and the same was produced in the suit 

filed in the year 2007 and a small portion was damaged. After a period of 13 years 

the court cannot expect to produce letters without any damage. Over a period of 

time the  papers  would  undergo wear  and tear.  Therefore,  this  Court  is  of  the 
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considered opinion that the reason stated by the Appellate Court is perverse. The 

Appellate Court rather than going into the true intention and spirit of the letters, 

had cited absurd and perverse reasoning. Therefore, the 3rd substantial question of 

law is answered in favour of the plaintiffs and this Court is  of the considered 

opinion that the  judgment of the Lower Appellate Court is perverse since it had 

ignored the evidential value of Ex.A3 to A5 and Exhibit C1.

13. The Appellate Court further stated that the 1st plaintiff has not proved 

her plea that she had put up compound wall, dug a well and a toilet. And had held 

that the 1st plaintiff ought to have proved by submitting the approval granted by 

the local authority. At the time of hearing the second appeal, the learned Counsel 

appearing for  plaintiffs  /  appellants  herein submitted a  letter  dated 05.08.1995 

written by the defendant and Aadhar cards of the plaintiff and her husband. The 

Learned  Counsel  appearing  for  the  defendant  /  respondent  herein  objected  to 

receive the said letter and Aadhar cards and sought permission to submit letters 

from the side of the defendant also. And both the parties had circulated typed set 

enclosing various letters.  Even though in the second appeal  stage,  such letters 

cannot be entertained, since both the parties have submitted the letters, this Court 
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is inclined to rely on.  

14.  One  of  the  letters,  dated  22.07.1995,  written  by  the  1st plaintiff's 

husband to the defendant, wherein he had stated that one good news is that he had 

put up compound wall, constructed toilet and dug a well. He has also explained 

that water was available in 30 feet but it was advised to dig 40 feet, therefore, he 

had dug 40 feet.  The relevant portion of the letter is extracted hereunder:

“ey;y tp\ak; vd;dntd;why; Nfhk;gTz;l; mbj;Njd;. fpzW 

ntl;bNdd;.  30  mbapy;  jz;zPH  fpilj;jJ.  ,g;NghJ  jpdk; 

mtrpaj;jpw;F fpilf;Fk;. Mrhhp nrhd;dhh; (40) mb jhf;f Ntz;Lk; 

vd;W nrhd;dhH. Mifahy; 40 mbAk; jhf;f Ntz;Lk;. NtW nra;jp 

xd;Wk; ,y;iy.” 

From this, it is evident that after returning from Saudi Arabia, the 1st plaintiff's 

husband had admitted that he had put up a compound wall and also dug a well 

which would indicate that the 1st plaintiff was in possession of the property along 

with her husband. It is pertinent to state herein, the letter dated 22.07.1995 written 
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by the 1st plaintiff husband to the defendant was not marked by the parties and this 

letter is produced by the defendant along with various letters before this Court. 

Therefore, this Court is of the considered opinion that the 1st plaintiff along with 

her husband was in possession of the property from the date of the sale deed dated 

25.08.1994 onwards. And that is the reason the defendant has not produced or 

could not produce any documents from 25.08.1994 onwards, but had produced 

only from 2007. It is during this period the defendant along with his wife had 

demanded the plaintiffs to surrender the possession of the suit property, which is 

shown one of the cause of actions. 

15.  All  the  substantial  questions  of  law  are  answered  in  favour  of  the 

plaintiffs. Hence for the reasons stated supra, the Second appeal is allowed. The 

defendant / respondent herein is directed to execute the sale deed within a period 

of one month from the date of issuance of the copy of the judgment and decree. 

The Judgment and Decree dated 18.02.2015, passed in A.S.No.55 of 2012 by the 

II Additional Sub Judge, Camp Court at Kuzhithurai is set aside and the Judgment 

and Decree, dated 19.06.2012, passed in O.S.No.142 of 2007 by the I Additional 

District  Munsif  Court,  Kuzhithurai  is  confirmed.  No  costs.  Consequently, 
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connected Civil Miscellaneous Petitions are closed.

05.11.2024

Index : Yes / No
NCC : Yes / No

Tmg

TO:

1. II Additional Sub Judge,
    Camp Court at Kuzhithurai.

2. I Additional District Munsif Court,
    Kuzhithurai. 
 
3. The Section Officer, 
    VR Section, 
    Madurai Bench of Madras High Court, 
    Madurai.
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S.SRIMATHY, J.

         Tmg

 Judgment made in

S.A.(MD)No.175 of 2017

Dated:

05.11.2024
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