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JUDGMENT

The present second appeal is preferred by the plaintiff against the Judgment
and Decree dated 18.02.2015, passed in A.S.No.55 of 2012 on the file of the II
Additional Sub Court, Camp Court at Kuzhithurai, reversing the Judgment and
Decree, dated 19.06.2012, passed in O.S.No.142 of 2007 on the file of the I

Additional District Munsif Court, Kuzhithurai.

2. The plaintiffs are the appellants herein and the defendant is the
respondent herein. For the sake of convenience, the ranking stated in the suit as

plaintiffs and defendant are referred in the judgment.

3. The suit 1s filed to direct the defendant to execute and register the sale
deed in favour of plaintiffs 1 and 2 without receiving any sale consideration from
the plaintiffs, failing which the Court may execute a sale deed as per Order 21

Rule 34 (5 and 6 of Civil Procedure Code).

4. The brief facts are that the suit schedule property is comprised in R.S.No.
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194/19 of Palukal village to an extent of 6 cents and the building in Door No.
16/26A. The 2™ plaintiff is the daughter of the 1% plaintiff and the defendant is the
I*" plaintiff 's own brother. The 1% plaintiff had married one Manoharan on
02.09.1991 and on 04.11.1991 the 1* plaintiff 's husband went to Saudi Arabia.
The 1* plaintiff and her husband intended to purchase the suit property for Rs.
90,000/- and the 1* plaintiff's husband had sent the amount and the 1* plaintiff had
paid the sale consideration of Rs.90,000/- to her father namely, Chellan and
another Rs.4,000/- was spent by the 1* plaintiff for registration purpose. The
plaint schedule property was purchased on 26.08.1994 in the name of the
defendant, i.c., the brother of the 1* plaintiff. Since the husband of the 1* plaintiff
was working at Saudi Arabia at the point of execution of document, all the
arrangements for purchasing the property were done by Chellan. The consensus
between the 1* plaintiff and the defendant at that point of time was that the
defendant had to execute a sale deed in favour of the 1* plaintiff and her husband,
when the husband of the 1% plaintiff returns back to India. As the owner of the
plaint schedule property the 1* plaintiff got possession of the property, then when
the 1% plaintiff's husband returned back to India, they put up compound wall

surrounding the plaint schedule property, dug well and constructed a toilet.
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Thereafter, they started residing in the suit schedule property. Though the sale
consideration stated in the sale deed dated 25.08.1994 was only Rs.19,000/-, the
actual sale consideration was Rs.90,000/-. In the meantime, the defendant also
went to Saudi Arabia for job on the visa sent by the 1* plaintiff's husband. Since
the defendant did not get leave from his company, the execution of sale deed in
favour of the 1% plaintiff and her husband was dragged for more than a year.
Hence, the 1* plaintiff and her husband sent a notary attested drafted sale deed to
Saudi Arabia as required by the defendant, but the defendant did not send the
signed document. The husband of the 1* plaintiff accused the 1* plaintiff and her
father as the suit property was purchased in the name of defendant unnecessarily
and beat the wife stating that the whole earnings were destroyed by the 1* plaintiff
by purchasing the property in the name of the defendant. Because of the same
reason, her husband deserted the 1% plaintiff and the 2™ plaintiff who was only
four months old at that time. Thereafter, the defendant came to India after three
months. Hearing the arrival of the defendant, the 1* plaintiff's husband came back
but the defendant purposely quarrelled with the him, beat him and sent him out,
thereafter, the husband of the 1* plaintiff did not return back. The 1* plaintiff was

affected mentally due to the mental torture caused by her husband and her brother,
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hence she was admitted in Sree Krishna Hospital, Sasthamangalam, for some
time. Citing the mental illness, the defendant further dragged executing the sale
deed for some more years. In the meantime, the defendant had taken loan from the
bank by pledging the document, which was in possession of the 1* plaintiff. Now,
the 1* plaintiff fully recovered from her mental illness and is living on her own by
doing tailoring work and residing in the building, after renovating the same. The
defendant is protracting the execution of sale deed by citing one reason or other.
On 08.09.2006, the defendant's wife Padmakumari demanded the plaintiffs to
vacate the building stating the sale deed stands in her husband's name for more
than 12 years and hence, she has got absolute title as the period is already over
and barred by limitation. They are claiming to be absolute owner of the suit
property. Thereafter, the defendant and his wife are repeatedly torturing the
plaintiffs to surrender the suit property to them. The defendant has no right to
claim to the plaintiffs to surrender the property. Though the sale deed stands in
the name of the defendant, the plaintiffs are the authorized owners and the 1%
plaintiff was in possession from the date of sale deed onwards. The defendant is
only a name lender but the plaintiffs are the absolute owners and the defendant is

bound to execute the sale deed in favour of the 1* plaintiff and her husband. The
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suit property was purchased from the amount sent by the 1* plaintiff’s husband.
Hence, the defendant ought to execute the sale deed without getting any amount
from the plaintiffs. The plaintiffs orally demanded the defendant to execute the
sale deed several times but the defendant was evading by saying lame excuses.
Finally, on 19.08.2007, the plaintiff requested to execute the sale deed. If the
plaintiff sent a lawyer notice for such execution, the defendant would become
vigilant and would take extreme steps. Hence the plaintiffs avoided issuing
lawyer notice. The plaintiffs are ready and willing to perform their part of
contract and they are ready to meet all the expenditures for registration. Hence

the suit is filed with the above prayer.

5. The defendant had filed a written statement denying all the allegations
and stated that there is no bonafide in the claim of the plaintiff, the suit is filed
only on experimental basis, there is no cause of action and the plaintiff has no
right. The address of the plaintiffs shown in the plaint is incorrect which was done
purposefully and falsely using the defendant's address for the sake of filing the
suit, since the plaintiffs never resided in the said address. After the marriage, the

1* plaintiff resided with her husband in Melpali and now they are residing in
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Tharavilai Veedu, Elancahari, which is the family house of both the plaintiffs and
the defendant. The defendant purchased the scheduled property by his own money
and now he is residing with his family in the building. The plaintiffs were not in
possession and enjoyment of the scheduled property at any point of time. The
averments that the 1* plaintiff's husband sent visa is totally false. The defendant
went to Saudi Arabia through a Mumbai based agency. The averment of dragging
of execution of sale deed by defendant's is false and the averment of sending
notary attested draft sale deed to Saudi Arabia is denied. The allegations of
beating and desertion by the 1% plaintiff's husband is also denied and they are
residing together in their house. The defendant had no knowledge about the
mental illness of the 1* plaintiff. The averment that the defendant had pledged the
scheduled property is true and by taking loan, the defendant had established an
engineering work shop styled as 'Padma Industries' and it was approved by the
government, which is the only source of income for the defendant's family. The
defendant is paying taxes and the mutation was also effected in favour of the
defendant. There is no agreement between the 1* plaintiff and the defendant as
alleged and the plaintiffs have no possession and enjoyment at any point of time,

hence the pleading regarding limitation is false and the suit is barred by limitation.
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The allegation of demand to execute the sale on 19.08.2007 is false. The excuse
of the plaintiffs for not sending legal notice cannot be accepted and the defendant
strongly object the claim of the plaintiffs that they are in possession of the
property and the same is false. There is no agreement between the 1* plaintiff and
defendant on 25.08.1994 or any other date as alleged. The plaint scheduled
property is the only property available to the defendant for his residence and his
daily bread, so the defendant would not intend to sell the property to anybody. The

reliefs sought in the plaint are not true and the suit ought to be dismissed.

6. After considering the pleadings, evidences and depositions, the Trial
court has allowed the suit and directed the defendant to execute a sale deed on or
before 19.08.2012 without receiving any amount from the plaintiff. Aggrieved
over the same, the defendant had preferred the first appeal and the same was
allowed. Aggrieved over the same, the plaintiffs had preferred the second appeal
The present second appeal is admitted for the following substantial questions of
law:

"1. Whether allegation of breach of trust made out and whether Benami

Prohibition Act to have the application?

https://lwww.mhc.tn.gov.in/judis

8/28



S.A.(MD).No.175 of 2017

2. Was the findings of the First Appellate Court applying Section 91 and 92
of the Indian Evidence Act would apply to the evidential circumstances of
the case?

3. Whether the Judgment of the Lower Appellate Court is perverse in
ignoring the evidential value of Exhibit A3 to A5 and Exhibit C1?"

7. As far as the first part of 1% substantial question of law regarding “Breach
of Trust” is concerned, the PW2, who is the father of both the 1* plaintiff and the
defendant had deposed that the 1* plaintiff's husband sent the money and based on
that money, he had purchased the suit scheduled property in the name of the
defendant. And the reason stated is since the 1* plaintiff's husband was staying
abroad, he was having an apprehension that the 1* plaintiff's husband may not like
the property. If the 1* plaintiff's husband expresses his unwillingness, PW2 father
was intending to retain the same for his son, i.e., the defendant herein. The
Appellate Court did not accept the plea of the 1% plaintiff for the sole reason that
the sale deed states the consideration as Rs.19,000/-, whereas the 1* plaintiff
stated that she had paid the sale consideration of Rs.90,000/- and the depositions
of PW1 and PW2 is totally the contents of the documents, thereby against

Sections 91 and 92 of the Indian Evidence Act, hence the Appellate Court
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the deposition of the father is extracted hereunder:

“Qbp  UDSHG 6INH  LDE6IT  [Herllel  6TeNHl BT  CFLIHTENF
LpHeurHunds  HTeHHe0  QFUISHSTNSTGD. bdH  pHemnd  Lmul
SIMH ! eUTBIGEDHID 6lendh@ OHTub. LEmEHed SHFTndHe0 LdHul Liev
olemn:194/19-60  QFeiipl  CFTHHID AHNBHSHID 16/26A  slewt  GBmevdTL
LIEHEHE0 L 6Yewl LiehFTWSHHBESH 2 LU L SLgL(pd  BreT 25.08.1994-60
6T LoB6Te  BewiaT DCeTHEIe DIT HhH LITHIHED 61601  LDHE
ygeurduilesr  Quuifled  eutmidGetetr.  GoBLIg — SHlewFWD  BLSHGID
HTVHPH60  61a0ig  WHID  LIFHeundl wwBmd 10 eurdHulledr  Hevoreurt
wCemaye PHCwnissT Foyd Criwmelsd 6y sSWWOUMIUIE  SHTe
Gauemev ULIMTHGHI GUHBHTTH6. IDHOEH6T  CeueMBml 1960 EHBEGHIEUTH  6T6i
IDH6IT  6IMRIGB6IT G Ig60  HTeT  IFHH  UHSHTT. DUTHEHDHE HeWITH
adlbs @m i CHemaululLgl. oHHCel, BT HT6ll (Lpeiienern 6i{H
ammhis  (wwid CFuIBHer. Dipeiuy 1-10 eurgluledr Hewreui  LOG6wIT B 65
@I 948000/  epumuisd 908000/ epuTUl  HewIwldh OHTEMHWITS
CaThHBH6. 4@R000/- UL SedFuid QFUIL FleveuTand . UEMTEL SIFUILD
OFuwip  BGumgl BTer ol CeuelBTIged  Galemev  LIMTHH  elbSH
yglullenr Quuifled eurmig)Gesedr. @ Geouemen LOHLOHMIHE HTOUT LIL QNS
Cardhal  almuaievensy OCUISTIBTEL Diend &6 Cuwifled  sneuHEHIH
O®meiTemeuTOIDSIIBILD  OHLSHISE —— NGUUALLLT60  IDHED  MISHSEI
@LSeT Quwifled e1pdHd CoThEHHe0TD 61aipl  HenendHGHe. ICLTS
Ly HeurHH@GID S (HLOTIOTHEV6N). LEMEQUHLD  eBMBIEHLOWITHSUI[HHSHHTEL
SIFHe0 LITFFensl @QepId BLL eN606M60. Q6iIMITemI(h LOTHEHH60  LOIHLOSE

CeueBTIgellHBAHI  QUBSTT.  HTeuT  QFTHMS UTTHHTT  DieU[HDHE
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alpuuiU’Lg 2 L G HTuTUl 9enssF CFTHMSHF &MY  &Hed  Feur
DMOHH ST  Hewiml  Gelllg, HHImEV  YHUlen6 SIMLOHSILD,
il 6wl UewldeT OFuigl 11D eUTHUD, S GLOHMSUD — SHTeUT
UL endF CFTHHe0 Glouwripbset. et  1-1b eurdHulen Hewraui Eeol
CeuelBTB OFevsvallsvensy  616IMI ol SHTEUT  ULIQeNS I Ig6i (L6
uGHUlsd @ Hardwares senLwjd WIolHsTi. eTdHule HemrelHdbE
al@ulu’ LgTed 2 1 Ger  ydeursduyd  eubsHe e eurdHuilenr  Guuwiflsd
CFThHmad 61108 CBTHHBHEOTOIBI FIDOHSHHTT. 6T60IHE 60 HlgHHIG6N
epeold OHflwiu@shsenti. @bpleneoulled QFTHABE Burd@Gaimye] GFUIw
Semyuwl uHHID CHemeu L . wUsH6Gen LrHeund eurgHlulenr  Sewreu
Cuwifled erupHd GaETHLUUSZ BuTed Q@M HewFw euewild SHWTT QFUIg
SmF OFeng)  Crilwmeler enbud  (pereSOWITILILEUT. G eIl
rseaundsd @il 0smThHEHTD. mgd  UydHeursd  snsuwimiiib
CuTLB oiiuelevensy. DHBEG LITHeurs L0  STJewimidbel  GFTevsV
Bwal el Lmi. @bBlensouled LygleurdHulenr GFweLT 1960 FHEHBHLD
gJMUL (B 61601 LD(HLOHEI 61631 LDGHEML LD Femtewl GUTLLTT. Si6U6DT  [HTHISH6NT
gotBns ol L HTH HeabHHTi. DHeL LIgFFenedt & 61601  LDIHLOSHE
ot odemen  Lfihg  OFeorpiell Lmi. e  cpsiim  THHHBG LIBG
ol &e LIgHeurss Oeuerdl BT IgelHHEH lbHmSH DNHHI  LOHLOSHE
QUBSHTT.  LD(HLOSHEN  UHBHEYL 6  61601FH DB  SHMTERILIEV6VTOE0 61601
ID(HLOHMS  DgHH IS LTT. DIHeiiledm  eleiidl  O(HLOSHeT 13
QIMHLMIGENTS  auFallsvensv. QUCUTH @ IBLIHHMBE (Pt HTe &Ll
UbSHTT. DHenenLullsd euTaHld@ erChTul gBUL (B  LHHHINILDm6IUTED
DDIDHHBHeN. Diewd HTFewild ST iuld LIydHleurs surgHlullesr Guuwflevid
SemIwd  CFUILTDED HT6OID  HTDHF  UbHSHTT. LJ6dT  6T60FHI  LDBHEHBHE

O flwimoed ST UL 196N F Cargdalenr  Goed QUMBIE) &HL_60T
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Qumppeitenmi. QUCUTH HTourT QFTHH60 6l60iFH BT HNWTH e 6iH
meUGHFHID, LFsHleursl, eurgHulen eioHCwm® Coaml @m alh meusHHIbd
adlba  eumdeiment.  @UGurs UgFHeurs)  eurdHemul  JLOTHBEHID
CrTesaHEHIL e OuTul gl Seogwd OFuIgh 0BTHHS I CLe eaiml
Ngeursld  Gauidpri. Qb eaupdsed Lrseurd) eurdseflsnr  Guuwifled
ST Ulemd CFTHmd Sy  QFuign  OBTBHS  (WpBplsvid

SLeMWLILL LT 6T6iIml Rbd HAHIDSIMBHHe0 Fr Fuwid iefdaCmeir.”

The PW2 father had clearly admitted that the property was registered in the name
of the son since the 1* plaintiff’s husband was residing aboard and if the 1%
plaintiff's husband disliked the property, the father was intended to retain the
property in the name of his son. When the PW2 father had admitted and clearly
stated the reason for registering the sale deed in the name of the son, the 1*
Appellate Court has erred in not appreciating the said evidence. Infact the
Appellate Court had cited an irrelevant reason for rejecting the said fact. The
father had categorically stated that he believed his son and hence he registered the
document in the name of his son and when the son had turned around against the
belief of the father the same would amount to breach of trust by the defendant.
Therefore, this Court is of the considered opinion that the deposition of PW2

clearly exposes the breach of trust committed by the defendant. Therefore, the first
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part of 1* substantial question of law is answered in favour of the plaintiffs.

8. The second part of 1% substantial question of law is whether the
transaction is hit by the Benami Transactions (Prohibition) Act. The 1* plaintiff
and her husband were not intended to purchase the property in the name of the
defendant. It is the 1* plaintiff's father, who had received the amount and
purchased the property in the name of the defendant and complicated the issue. It
is the mischief created by the father of the plaintiff. For any benami transaction,
the circumstances of the transaction ought to be taken into account as stated by
the Hon’ble Supreme Court in the case of Valliammal (d) by LRs Vs.
Subramaniyam and others reported in 2004 (5) CTC 60. The Hon’ble Supreme

Court had held that,

“The essence of a benami transaction is the intention of the party or
parties concerned and often, such intention is shrouded in a thick veil
which cannot be easily pierced through. But such difficulties do not relieve
the person asserting the transaction to be benami of any part of the serious
onus that rests on him, nor justify the acceptance of mere conjectures or
surmises, as a substitute for proof. Referred to Jaydayal 13oddar Vs. Bibi
Hazra, 1974 (1) SCC 3; Krishnanand Vs. State of Madhya Pradesh, 1977
(1) SCC 816, Thakur Bhim Singh Vs. Thakur Kan Singh, 1980 (3) SCC 72;
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His Highness Maharaja Pratap Singh Vs. Her Highness Maharani Sarojini
Devi & others, 1994 (Supp. (1) SCC 734, and Heirs of Vrajlal J. Ganatra
Vs. Heirs of Parshottam S. Shah, 1996 (4) SCC 490. It has been held that
in the judgments referred to above that the question whether a particular
sale is a benami or not, is largely one of fact, and for determining the
question no absolute formulas or acid test, uniformly applicable in all
situations can be laid. After saying so, this Court spelt out following six
circumstances which can be taken as a guide to determine the nature of the

transaction.

a. Source of purchase money

b. Nature and possession of property after purchase

¢. Motive for benami

d. The relationship of parties

e. Custody of title deeds after purchase

f- Conduct of parties in dealing with property after purchase

The above indicia are not exhaustive and their efficacy varies according to
the facts of each case. Nevertheless, the source from where the purchase
money came and the motive why the property was purchased benami are by
far the most important tests for determining whether the sale standing in
the name of one person, is in reality for the benefit of another. We would
examine the present transaction on the touchstone of the above two

indicia.”
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9. In the present case, the source of income is from the 1% plaintiff's
husband which is evident through Ex.C1, which is the bank accounts of the 1%
plaintiff's and the same is marked by the Court. On perusing the transaction, it is
evident that the money is sent by the 1% plaintiff's husband to the 1* plaintiff for
purchase of the property. On the other hand, the defendant had not submitted any
iota of evidence that the property was purchased from his money. The defendant
had marked Ex.B1 to Ex.B7, wherein the sale deed is Ex.B1, property tax receipts
Ex.B2 and B3 dated 15.07.2010, Ex.B4 is patta dated 05.10.2007, Ex.B5 property
tax receipt dated 24.09.2007, Ex.B6 property tax receipt dated 12.12.2007 and
Ex.B7 is electricity bill dated 13.11.2007. All the above documents are not
showing the source of money for the defendant to purchase the property, whereas
the plaintiff had proved the source of money through Ex.Cl. Interestingly the
defendant had not marked any documents from the date of sale deed dated
25.08.1994. If the defendant had purchased in the year 1994, he would have
produced documents like patta and property tax receipts standing in his name
from 1994 onwards. But the defendant had produced the patta issued in the year
2007, property tax receipts for the year 2007 and 2010. Therefore, the plaintiff has

better title than the defendant. Further the 1* plaintiff’s husband had intended to
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purchase for himself and for his own benefit. The 1* plaintiff and her husband
never ever intended to purchase the property in the name of defendant and the
mischief was committed by the father of the plaintiff and the defendant. Further
the possession was with the plaintiff and her husband which is evident from the
fact that the plaintiff and her husband had put up compound wall, constructed
toilet, dig well etc. Motive of the benami transaction is clearly admitted by the
father of the plaintiff which is elaborately stated supra. At the cost of repetition
the father had admitted that at the time of execution of sale deed the 1* plaintift’s
husband was in Saudi Arabia and the father of the plaintiff had apprehension
whether the plaintiff’s husband (son-in-law) would like the property, if the
plaintiff’s husband expresses any disliking, the father of the plaintiff had intention
to retain for the property for his son, the defendant herein. Further if the
transaction is not completed on that day, there will be increase in the sale
consideration, hence the father of the plaintiff had decided to purchase the
property in the name of the defendant. Infact the registration of sale deed in the
name of the defendant is the mischief created by the father of the 1% plaintiff and
the defendant. Even though the relationship between the 1% plaintiff and defendant

brother is not protected under Section 3 of the Act, because of the close
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relationship of the parties and the fact that the husband is staying in Saudi Arabia
at that point of time, hence the sale would not attract the clutches of Benami
Transactions (Prohibition) Act if motive is established as held in the Valliammal’s
case. As stated supra all most all the ingredients for the benami transaction stated
supra are in favour for the plaintiff. Therefore, the second part of the 1%

substantial question of law is also answered in favour of the plaintiffs.

10. The 2™ substantial question of law is whether Sections 91 and 92 of
Indian Evidence Act would apply to the evidential circumstances of the case. The

Sections 91 and 92 of Indian Evidence Act are extracted hereunder:

“91. Evidence of terms of contracts, grants and other dispositions of
property reduced to form of document. — When the terms of a contract, or
of a grant, or of any other disposition of property, have been reduced to the
form of a document, and in all cases in which any matter is required by law
to be reduced to the form of a document, no evidence shall be given in
proof of the terms of such contract, grant or other disposition of property,
or of such matter, except the document itself, or secondary evidence of its
contents in cases in which secondary evidence is admissible under the
provisions hereinbefore contained.

Exception 1.—When a public officer is required by law to be appointed in
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writing, and when it is shown that any particular person has acted as such
officer, the writing by which he is appointed need not be proved.

Exception 2.— Wills 3 [admitted to probate in 4 [India] ] may be proved by
the probate.

Explanation 1.—This section applies equally to cases in which the
contracts, grants or dispositions of property referred to are contained in
one document, and to cases in which they are contained in more documents
than one.

Explanation 2.— Where there are more originals than one, one original
only need be proved.

Explanation 3. — The statement, in any document whatever, of a fact other
than the facts referred to in this section, shall not preclude the admission of
oral evidence as to the same fact.

Hllustrations

(a) If a contract be contained in several letters, all the letters in which it is
contained must be proved.

(b) If a contract is contained in a bill of exchange, the bill of exchange
must be proved.

(c) If a bill of exchange is drawn in a set of three, one only need be proved.

(d) A contracts, in writing, with B, for the delivery of indigo upon certain

terms. The contract mentions the fact that B had paid A the price of other
indigo contracted for verbally on another occasion.

Oral evidence is offered that no payment was made for the other indigo.

The evidence is admissible.

(e) A gives B a receipt for money paid by B. Oral evidence is offered of the
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payment. The evidence is admissible.

92. Exclusion of evidence of oral agreement. — When the terms of any
such contract, grant or other disposition of property, or any matter
required by law to be reduced to the form of a document, have been proved
according to the last section, no evidence of any oral agreement or
statement shall be admitted, as between the parties to any such instrument
or their representatives in interest, for the purpose of contradicting,
varying, adding to, or subtracting from, its terms:

Proviso (1). — Any fact may be proved which would invalidate any
document, or which would entitle any person to any decree or order
relating thereto, such as fraud, intimidation, illegality, want of due
execution, want of capacity in any contracting party, 1 [want or failure] of
consideration, or mistake in fact or law.

Proviso (2). —The existence of any separate oral agreement as to any
matter on which a document is silent, and which is not inconsistent with its
terms, may be proved. In considering whether or not this proviso applies,
the Court shall have regard to the degree of formality of the document.
Proviso (3). —The existence of any separate oral agreement, constituting a
condition precedent to the attaching of any obligation under any such
contract, grant or disposition of property, may be proved.

Proviso (4). —The existence of any distinct subsequent oral agreement to
rescind or modify any such contract, grant or disposition of property, may
be proved, except in cases in which such contract, grant or disposition of
property is by law required to be in writing, or has been registered

according to the law in force for the time being as to the registration of
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documents.

Proviso (5). — Any usage or custom by which incidents not expressly
mentioned in any contract are usually annexed to contracts of that
description, may be proved: Provided that the annexing of such incident
would not be repugnant to, or inconsistent with, the express terms of the
contract.

Proviso (6). — Any fact may be proved which shows in what manner the
language of a document is related to existing facts.

lllustrations

(a) A policy of insurance is effected on goods “in ships from Calcutta to
London”. The goods are shipped in a particular ship which is lost. The fact
that particular ship was orally excepted from the policy, cannot be proved.
(b) A agrees absolutely in writing to pay B Rs. 1,000 on the first March
1873. The fact that, at the same time, an oral agreement was made that the
money should not be paid till the thirty-first March, cannot be proved.

(c) An estate called “the Rampore tea estate” is sold by a deed which
contains a map of the property sold. The fact that land not included in the
map had always been regarded as part of the estate and was meant to pass
by the deed cannot be proved.

(d) A enters into a written contract with B to work certain mines, the
property of B, upon certain terms. A was induced to do so by a
misrepresentation of Bs as to their value. This fact may be proved.

(e) A institutes a suit against B for the specific performance of a contract,
and also prays that the contract may be reformed as to one of its

provisions, as that provision was inserted in it by mistake. A may prove that
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such a mistake was made as would by law entitle him to have the contract
reformed.

(f) A orders goods of B by a letter in which nothing is said as to the time of
payment, and accepts the goods on delivery. B sues A for the price. A may
show that the goods were supplied on credit for a term still unexpired.

(g) A sells B a horse and verbally warrants him sound. A gives B a paper
in these words: “Bought of A a horse of Rs. 500”. B may prove the verbal
warranty.

(h) A hires lodgings of B, and gives B a card on which is written
—“Rooms, Rs. 200 a month.” A may prove a verbal agreement that these
terms were to include partial board. A hires lodgings of B for a year, and a
regularly stamped agreement, drawn up by an attorney, is made between
them. It is silent on the subject of board. A may not prove that board was
included in the term verbally.

(i) A applies to B for a debt due to A by sending a receipt for the money. B
keeps the receipt and does not send the money. In a suit for the amount, A
may prove this.

(j) A and B make a contract in writing to take effect upon the happening of
a certain contingency. The writing is left with B, who sues A upon it. A may

show the circumstances under which it was delivered.”

11. On perusal of the said provisions especially under proviso (6) it is seen
explanation may be given to prove in what manner the language of the document

is related to existing facts. In the provisions several illustrations are narrated and
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the illustrations permit to prove the circumstances of such transaction. In Real
Estate business it is an accepted fact that any property would have guideline value
and market value. Always the market value would be more than guideline value.
And in the sale deeds always guideline value would be mentioned and the
payment would be based on market value or as per terms agreed by the parties.
Therefore, the sale consideration mentioned in the sale deed as Rs.19,000/- and
the payment made by the plaintiff as Rs.90,000/- is saved by the illustrations
stated in proviso 6 of the section 91 and 92 of the Evidence Act. Hence, the
reasoning of the Appellate Court that the depositions of PW1 and PW2 is totally
against Sections 91 and 92 of the Indian Evidence Act is erroneous and perverse.

Therefore, the 2™ substantial question of law is held in favour of the plaintiffs.

12. The 3" substantial question of law is “whether the Judgment of the
Lower Appellate Court is perverse in ignoring the evidential value of Exhibit A3
to A5 and Exhibit C1”. As far as Ex.A3 to AS are concerned, the 1% plaintiff has
written letters to her husband which would clearly indicate that the 1* plaintiff and
her husband were intending to purchase the property by paying Rs.90,000/- along

with expenses for registration. In the said letters, she had also stated if the said
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amount is sent, the property can be purchased. In Ex.AS5, she has acknowledged
the amount sent by her husband stating that she is in receipt of the cheque and
also bank has issued the amount. Further, she has stated that even though the
vendor has stated the extent of land as 6.5 cent, after surveying, it is measuring to
the extent of only 6 cents. Therefore, this Court is of the considered opinion that
the 1% plaintiff has proved through Ex.A3 to AS that the property was intended to
be purchased by her and her husband but the father has purchased the property in
the name of the defendant with a clear understanding that the defendant would
execute the sale deed in the name of the 1* plaintiff and her husband, when the 1*
plaintiff's husband returns from Saudi Arabia. The Appellate Court has not
appreciated the said letter in its true spirit. When the said two letters clearly
establish the intention of the parties, the Appellate Court has erred in disbelieving
the said letters. The Appellate Court has held that by relying on 2 letters, the
plaintiffs cannot prove the case, since it shows a truncated transaction among the
parties. The letters are dated 20.06.1994 and the same was produced in the suit
filed in the year 2007 and a small portion was damaged. After a period of 13 years
the court cannot expect to produce letters without any damage. Over a period of

time the papers would undergo wear and tear. Therefore, this Court is of the

https://lwww.mhc.tn.gov.in/judis

23/28



S.A.(MD).No.175 of 2017

considered opinion that the reason stated by the Appellate Court is perverse. The
Appellate Court rather than going into the true intention and spirit of the letters,
had cited absurd and perverse reasoning. Therefore, the 3™ substantial question of
law is answered in favour of the plaintiffs and this Court is of the considered
opinion that the judgment of the Lower Appellate Court is perverse since it had

ignored the evidential value of Ex.A3 to AS and Exhibit C1.

13. The Appellate Court further stated that the 1% plaintiff has not proved
her plea that she had put up compound wall, dug a well and a toilet. And had held
that the 1* plaintiff ought to have proved by submitting the approval granted by
the local authority. At the time of hearing the second appeal, the learned Counsel
appearing for plaintiffs / appellants herein submitted a letter dated 05.08.1995
written by the defendant and Aadhar cards of the plaintiff and her husband. The
Learned Counsel appearing for the defendant / respondent herein objected to
receive the said letter and Aadhar cards and sought permission to submit letters
from the side of the defendant also. And both the parties had circulated typed set
enclosing various letters. Even though in the second appeal stage, such letters

cannot be entertained, since both the parties have submitted the letters, this Court
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is inclined to rely on.

14. One of the letters, dated 22.07.1995, written by the 1* plaintiff's
husband to the defendant, wherein he had stated that one good news is that he had
put up compound wall, constructed toilet and dug a well. He has also explained
that water was available in 30 feet but it was advised to dig 40 feet, therefore, he

had dug 40 feet. The relevant portion of the letter is extracted hereunder:

“BoL60  SNOQUID  6eTaTIGORIGIBTEL  BGHTbUe 6w DlgHBCHeor. 6wy
Oeaul 19Beotetr. 30  SQuUied  FHewrewit  HeWLHHH.  RUGUTH  FHlewd
SNFWSHHBG HLSGWD. WFThl OFTeienmT (40) o9 HTdhd Geuewi(BHLD
o1l O Fmeiedrmi. emBWITEL 40 Dlguiid HTHdH BCeuewr(ld. Couml GFu1Z)

QEMMWILD  E60em6V.”

From this, it is evident that after returning from Saudi Arabia, the 1* plaintiff's
husband had admitted that he had put up a compound wall and also dug a well
which would indicate that the 1* plaintiff was in possession of the property along

with her husband. It is pertinent to state herein, the letter dated 22.07.1995 written
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by the 1* plaintiff husband to the defendant was not marked by the parties and this
letter 1s produced by the defendant along with various letters before this Court.
Therefore, this Court is of the considered opinion that the 1* plaintiff along with
her husband was in possession of the property from the date of the sale deed dated
25.08.1994 onwards. And that is the reason the defendant has not produced or
could not produce any documents from 25.08.1994 onwards, but had produced
only from 2007. It is during this period the defendant along with his wife had
demanded the plaintiffs to surrender the possession of the suit property, which is

shown one of the cause of actions.

15. All the substantial questions of law are answered in favour of the
plaintiffs. Hence for the reasons stated supra, the Second appeal is allowed. The
defendant / respondent herein is directed to execute the sale deed within a period
of one month from the date of issuance of the copy of the judgment and decree.
The Judgment and Decree dated 18.02.2015, passed in A.S.No.55 of 2012 by the
IT Additional Sub Judge, Camp Court at Kuzhithurai is set aside and the Judgment
and Decree, dated 19.06.2012, passed in O.S.No.142 of 2007 by the I Additional

District Munsif Court, Kuzhithurai is confirmed. No costs. Consequently,
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connected Civil Miscellaneous Petitions are closed.

05.11.2024

Index : Yes/No
NCC : Yes/No

Tmg

=

0O:
1. IT Additional Sub Judge,
Camp Court at Kuzhithurai.

2. I Additional District Munsif Court,
Kuzhithurai.

3. The Section Officer,
VR Section,
Madurai Bench of Madras High Court,
Madurai.
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