
S.A(MD)No.127 of 2017

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

  Reserved on :     12.07.2024

Pronounced on :     28.08.2024

CORAM:

  THE HONOURABLE MR.JUSTICE P.VADAMALAI

S.A(MD)No.127 of 2017

and

C.M.P(MD)Nos.5542 and 2104 of 2017 
Mallika ... Appellant/Respondent/

              Defendant
Vs.

1. P.Manoharan (Died) ...Respondent/Appellant/
     Plaintiff

2.Amudha
3.Manju
4.Minor Sivaranjini ... Respondents 2 to 4

(Respondents 2 to 4 are brought on record as LRs of 

the deceased sole respondent vide Court order dated 
08.06.2023  made  in  C.M.P(MD)No.5840  of  2023in 

S.A(MD)No.127 of 2017)

(Minor 4th Respondent represented through her mother 
2nd respondent as natural Guardian)

PRAYER :-

   This Second Appeal is filed under Section 100 of the Civil Procedure 

Code,   to  call  for  the  records  relating  to  the  judgment  and  decree  dated 

22.09.2016 made in A.S.No.38 of 2014 on the file of the Subordinate Judge, 

Devakottai, reversing the judgment and decree dated 03.07.2014 in O.S.No.
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39 of 2010 on the file of the District Munsif Court, Devakottai and set aside 

the same and consequently allowed the Second Appeal.

For Appellant : Mr.J.Anandkumar
  For R2 – R4 : Mr.M.Rajeswari

JUDGMENT

This Second Appeal is preferred against the judgment and decree dated 

22.09.2016  passed  in  A.S.No.38  of  2014  on  the  file  of  the  Sub  Court, 

Devakottai, reversing the judgment and decree dated 03.07.2014 passed in 

O.S.No.39 of 2010 on the file of the District Munsif Court, Devakottai. 

2. The appellant is the defendant and the respondent is the plaintiff in 

O.S.No.39 of 2010 on the file of the District Munsif Court, Devakottai.  The 

respondent/plaintiff  has filed the suit for declaration that the suit property 

was  purchased from the  funds  of  plaintiff  and directing  the  defendant  to 

execute the sale deed in favour of the plaintiff.

3. For the sake of convenience, the parties are referred as plaintiff and 

defendant as arrayed in O.S.No.39 of 2010 on the file of the District Munsif 

Court, Devakottai.
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4. Case of the plaintiff in brief: 

The plaintiff and the defendant are husband and wife, they married on 

12.04.1987 and they lived together from 1987 to 2008.  Out of wedlock, one 

female child was born. The plaintiff was working in Dubai and used to send 

money  to  the  defendant.   The  defendant  has  no  income  and  she  always 

depended on the plaintiff.  The suit property was purchased in the name of 

the defendant out of funds sent by the plaintiff with the condition that the 

defendant  should  transfer  the suit  property to  the plaintiff  whenever  it  is 

required. During the joint living, the plaintiff has given more than 25 lakhs 

and 60 sovereigns of gold jewels to the defendant.  But the defendant acted 

on  her  own ways.   Hence,  a  panchayat  was  held  on  12.01.2005.   In  the 

presence of panchayatdars, the defendant executed a document admitting that 

the suit property was purchased in her name under promise that she would 

transfer the property in favour of the plaintiff on his demand.  On 21.03.2010 

the plaintiff returned to India from Dubai and asked to execute the sale deed. 

But the defendant uttered that she would sell the property to some other third 

party.   Therefore, the plaintiff laid the suit.
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5. Case of the Defendant in brief:

The defendant purchased the suit  property out of her own earnings. 

The plaintiff did not send any money to her. The defendant denied that the 

plaintiff  sent  Rs.25  lakhs  and  gave  60  sovereigns  of  gold  to  her.   The 

defendant is illiterate. There was no panchayat held on 12.01.2005 and the 

defendant had not executed any deed (aatharavu pathiram). The deed would 

have been forged fraudulently by the plaintiff.

6. The Trial Court framed the following issues:

''(1) Whether the suit property was purchased 

out of income of the plaintiff?

(2) Whether the plaintiff is entitled to the relief  
of declaration as prayed for?

(3) Whether the plaintiff is entitled to seek the  
relief of mandatory injunction to execute sale deed in  

his favour?

(4) To what other relief the plaintiff is entitled 

to?''

7. During trial, on the plaintiff's side, four witnesses were examined 

as  P.W.1  to  P.W.4  and  marked  8  exhibits  as  Ex.A.1  to  Ex.A.8.  On  the 

defendant's  side,  the defendant was examined as D.W.1 and Ex.B.1 alone 

was marked. 
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8.  After  hearing  both,  the  learned  District  Munsif,  Devakottai, 

concluded  that  the  plaintiff  failed  to  prove  that  he  sent  money  to  the 

defendant and out of which the defendant purchased the suit property and 

dismissed the suit by passing judgment and decree dated 03.07.2014.

9. Aggrieved by the judgment and decree in O.S.No.39 of 2010, the 

plaintiff  preferred  the  Civil  Appeal  in  A.S.No.38  of  2014  before  the 

Subordinate Court, Devakottai.   The first Appellate Court after hearing both 

and after perusing records held that the suit property was purchased by the 

defendant  out  of  money sent  by  the  plaintiff  and  passed  judgment  dated 

22.09.2016  allowing  the  appeal  in  A.S.No.38  of  2014  by  reversing  the 

dismissal of the suit in O.S.No.39 of 2010.

10.  Challenging  the  judgment  and  decree  of  the  First  Appellate 

Court,  the defendant preferred this Second Appeal and the same has been 

admitted for file on 02.03.2017 on the following substantial question of law:-

''(1) Whether the first Appellate Court is right  

in reversing the judgment without framing an issue 

regarding benami transaction?
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(2) Whether the first Appellate Court is right  

in  granting  mandatory  injunction  to  execute  sale  

deed when admittedly plaintiff failed to file a suit for  

specific performance based on Ex.A.3?

(3) Whether the first Appellate Court is right  

in granting decree by shifting burden to the appellant  

herein when admittedly  the  respondent/plaintiff  did  

not discharge their initial burden?

(4) Whether the first Appellate Court is right  

in  decreeing  the  suit  in  total  when  the  relief  of  

declaration and consequential mandatory injunction  

are mutually destructive in the circumstances of the  

case?''

11. Heard both sides and perused the records in this Second Appeal.

12. The learned counsel for the appellant/defendant has submitted that 

the plaintiff and the defendant are husband and wife.  Their marriage was 

held in the year 1987 and the husband left in 1988.  The suit property was 

purchased by the wife on 25.08.1996 under Ex.D.1 (Ex.A.2).  Since a dispute 

arose between the plaintiff and defendant in the year 2005 they were living 

separately and it is alleged that the defendant executed a deed of undertaking 

to reconvey the suit property to the plaintiff.  The plaintiff issued Ex.A.4 - 
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Legal Notice, dated 05.04.2010 wherein the plaintiff did not disclose about 

the deed of undertaking dated 12.01.2005 and the defendant did not state in 

her reply Ex.A.5 also. The plaintiff issued legal notice only mentioning as 

benami  transaction  and  also  return  of  money.  The trial  Court  has  clearly 

discussed in its judgment in paragraph No.11 by holding that the plaintiff 

failed to prove about the money sent  by him to the defendant,  though he 

stated  through bank transaction,  muchless  failed to  prove that  the money 

advanced for Ex.D.1 sale deed.  The trial Court has also held that the plaintiff 

did  not  prove  the benami  transaction.  The plaintiff  ought  to  have  sought 

relief of cancellation of sale deed, in the absence of such prayer the suit is 

not maintainable. The trial Court has correctly appreciated the evidence of 

plaintiff  side  in  paragraph  No.11  and  concluded  that  the  Ex.A.3  deed  of 

undertaking  was  not  proved  by the  plaintiff.   As  per  Section  102  of  the 

Indian Evidence Act, the initial burden of proof lies only on the plaintiff, but 

he did not prove his initial burden.  Further, even as per Ex.A.3 it is only an 

agreement, on that basis the plaintiff could not file suit for declaration and 

mandatory  injunction.   As per  Section  31  of  the  Specific  Relief  Act,  the 

plaintiff  has  to  seek  proper  prayer.  The  first  Appellate  Court  has  not 

considered the question of benami transaction.  As per Sections 3 and 4 of 
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the Benami Transaction Act, the person who claims benami has to prove the 

same since the plaintiff stated that he purchased the property in the name of 

the defendant only as name lender. The defendant’s stand is that her father 

had  30 acres of land and she was in possession of 4 milch cows and she was 

having sufficient source to pay the sale consideration. The trial Court has 

correctly appreciated the evidence of both sides and dismissed the suit.   But, 

the first Appellate Court misconstrued the facts and evidences of both sides 

and decreed the suit, which is not sustainable.  Therefore, the Second Appeal 

may be allowed. 

13.  In  support  of  his  argument,  the  learned  counsel  for  the 

appellant/defendant has relied on the following citations:

''(i) (2014)  7  MLJ  855  (S.Balakrishnan  and 

Ors. /v/ S.Ayyammal (Deceased) and Ors.)

(ii)  2016  -  2  Law  Weekly  630  (Om  Prakash 

Sharma @ O.P.Joshi /v/ Rajendra Prasad Shewda and 

Others)

(iii) 1974 AIR 171 (Jaydayal Poddar (Deceased) 

Through  his  LRs  and  Anr.  /v/  MST.Bibi  Harza  and 

Ors.)

(iv) (2015)  4  MLJ  140  (Angamuthammal  /v/ 

Govindaraj)''
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14.  Per  contra,  the  learned  counsel  for  the  respondents  vehemently 

argued that the defendant admits that the plaintiff was working in Dubai and 

that  four  bank  accounts  were  opened  after  marriage.  The  plaintiff's  side 

witnesses categorically deposed that  the plaintiff  sent  money from Dubai, 

where he was working and the suit  property was purchased out of money 

sent by the plaintiff.  The plaintiff’s case is that since the defendant intended 

to live on her own way misunderstanding arose between the parties and they 

were living separately and hence, a panchayat was held in the year 2005 and 

in that panchayat the defendant agreed to transfer the suit  property to the 

name of plaintiff and also return the money sent by him.  Ex.A.3 was reduced 

into writing based on panchayat held.  The defendant herself admitted that 

she signed in Ex.A.3. The plaintiff has proved these facts by examining the 

witnesses who signed in  Ex.A.3.  Admittedly, P.W.3 is the daughter of the 

plaintiff and defendant, who clearly adduced evidence in support of plaintiff. 

P.W.3 could not  be termed as an interested witness.  When the defendant 

pleads that  Ex.A.3 is forged by her signature, she has to prove the same. 

Whereas the plaintiff  has clearly proved the execution of  Ex.A.3 and the 

signature put by the defendant, now the onus is on the defendant to disprove 
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the same. But, except the defendant, no other witness was examined on the 

defendant's  side.  Ex.A.3  is  not  a  sale  agreement  and  so,  the  defendant’s 

version  is  not  correct.   In  Ex.A.3,  the  defendant  agreed  to  reconvey the 

property to the plaintiff.  The defendant has not acted as per Ex.A.3 and so, 

the plaintiff filed the suit.  This fact was categorically proved by the plaintiff 

side  witnesses  P.W.2 to  P.W.4.  The version of  the plaintiff  is  not  benami 

transaction.  Hence, the plaintiff clearly sought for a declaration that the suit 

property is self acquired property of plaintiff and consequential mandatory 

injunction of reconvey, by paying appropriate Court fee.  In support of his 

argument, the learned counsel for the respondents has relied on the following 

citation:

''(i)  (2010)  1  Supreme Court  Cases  83  (Grasim 

Industries Ltd. and Anr. /v/ Agarwal Steel)

(ii)  (2019)  8  Supreme  Court  Cases  701  (Raja 

Ram /v/ Jai Prakash Singh and Ors.)''

15. Heard the arguments of both and perused the material records of 

the case.  It  is  admitted by both the plaintiff  and defendant that  both are 

husband and wife  and the plaintiff  was  working in  Dubai  at  the  time of 

purchase  of  suit  property.  The appellant/defendant  side  mainly  contended 
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that the plaintiff’s case is under benami transaction and he failed to prove the 

same and also the first Appellate Court failed to decide the issue of benami 

transaction.  Transaction  between  the  husband  and  wife  is  not  a  benami 

transaction.  It is in general practice in our society, that the husband pays sale 

consideration and gets sale deed executed in the name of wife.  If a husband 

gives sale consideration for purchase of an immovable property in the name 

of his wife, such fact does not necessarily imply benami transaction. This 

fact was upheld in various decisions of the Hon’ble Supreme Court and High 

Courts.  Hence, the argument advanced by the appellant/defendant regarding 

benami transaction is not tenable and not acceptable.

16. On perusal of judgments of the Courts below, the trial Court held 

that the plaintiff failed to prove the funds sent by the plaintiff to defendant to 

purchase the suit property and the material witnesses contradictorily deposed 

in respect of Ex.A.3 and since Ex.A.3 is an agreement, the plaintiff has to 

seek relief under the Specific Relief Act.  On perusal of judgment of the first 

Appellate Court, it has correctly held that Ex.A.3 is not an agreement and it 

is an undertaking, unilaterally executed by the defendant in the presence of 

witnesses to execute the sale deed as and when required by the plaintiff.  On 
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perusal of evidences of both sides,   P.W.2 to P.W.4 are the close relatives to 

both parties. P.W.4 is the brother of the defendant.  They have categorically 

deposed  that  the  plaintiff  sent  money  from  abroad  for  the  purchase  of 

property.  But,  the  defendant  failed  to  prove  that  she  advanced  sale 

consideration  out  of  her  own income from milch  cows  and  lands  of  her 

father.  Except defendant’s evidence, there is no evidence adduced in support 

of her stand.   It is the case of the plaintiff that money was sent from abroad 

through bank.  Admittedly, the defendant opened four bank accounts after 

marriage, but she has not come forward to produce those bank statements, if 

so, it is presumed that the money was sent by the plaintiff through bank is 

proved.  Moreover,  the  plaintiff's  side  witnesses  firmly deposed  about  the 

sending of money by the plaintiff. The defendant in her cross examination 

deposed as follows:-

“vdJ  fzth;  Rkhh;  jpUkzk;  Koe;J  2>  3 

khjq;;fs;  ,Ue;J  mth;  btsp  ehl;oy;jhd;  ,Ue;J 

tUfpwhh;.  ,ilapy;  te;J  nghthh;.…...jpUkzk; 

Koe;j gpwFjhd; tq;fp fzf;F Muk;gpj;njd; nkw;go 

fzf;F jw;nghJ tiu vd; bgahpy;  cs;sJ vd;why; 

rhpjhd;.  tq;fp  fzf;F  g[j;jfj;ij  ePjpkd;wj;jpy; 

jhf;fy; bra;a jahuhf ,y;iy …”.
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17. On perusal of evidence of both sides, the defendant has not denied 

her signature in Ex.A.3 and she has not stated that she could not read and 

write Tamil.  As per panchayat held in the year 2005, Ex.A.3 is said to have 

been executed before a notary public.   P.W.2 and P.W.4 signed in that deed. 

On perusal of Ex.A.3, the recitals are as follows:

jhq;fSk;  JghapypUe;J  jq;fsJ  rk;ghj;jpaj;“  

bjhifapypUe;J  ouhg;l;  K:ykhf  bjhiffs; 

mDg;gpa[k;  kw;Wk;  jhq;fs;  CUf;F  tUk;nghJ 

vd;dplk;  neuoahf  bfhLj;j  bjhiffs;  kw;Wk; 

eiffis  itj;J  ehd;  ekJ  FLk;gj;ija[k;  ekJ 

kfisa[k;  ey;yKiwapy;  ghJfhj;J  guhkhpj;J 

tUfpnwd;.  jq;fSld;  cld;gpwe;jth;fshd 

gQ;rehjd;  vd;w  jk;gpa[k;  ,e;jpuh  vd;w  mf;fht[k; 

cs;shh;fs; vd;Wk; Mfnt jq;fs; bgahpy; brhj;Jf;fs; 

thq;fpdhy;  nkw;goahh;fshy;  gpd;ehl;fspy;  VnjDk; 

gpur;ridfs;  Vw;glf;TLk;  vd;gjw;fhf  jhq;fs; 

JghapypUe;J  bjhiffis  mDg;gp  vdJ  bgahpy; 

brhj;Jf;fis  thq;fpf;bfhs;Sk;go  Fwpg;gpl;Lf; 

Twpajd; mog;gilapy; jhq;fs; mDg;gpa bjhifiaf; 

bfhz;L  ehd;  njtf;  nfhl;il ...(jhth  brhj;J)…  

gjpt[  bra;ag;gl;Ls;sJ.   nkw;go  fpiuagj;jpuKk; 

kw;Wk;  fpiuag;gj;jpuj;jpy;  fz;l  brhj;Jf;fs; 

rk;ke;jg;gl;l Mtzq;fSk; vd;dplk; cs;sJ.  Mfnt 

jhq;fs;  JghapypUe;J  CUf;F  te;jt[ld;  jhq;fs; 

nfl;Fk;  rkaj;jpy;  jq;fs;  gzj;jhy;  thq;fg;gl;l 

brhj;ij jq;fs; bgaUf;F ghj;jpag;gLj;jpf;bfhLj;J 
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mjw;fhd Mtzq;fis vGjp gjpt[ bra;J bfhLf;f 

rk;kjpf;fpnwd;..…”

It is clear from the above recitals that the suit property was purchased 

utilizing  the  money  sent  by  the  plaintiff  in  the  name  of  defendant,  who 

admitted to reconvey the same when he requires.   So, it cannot be taken as 

sale agreement, because both parties not signed, only defendant signed in all 

pages, which is admitted by her and also categorically proved by P.W.2 to 

P.W.4, hence, it is an undertaking executed by the defendant.  Therefore, the 

first  Appellate Court  correctly appreciated the evidences adduced by both 

side and correctly reversed the finding of the trial Court, which need not be 

interfered  by  way  of  Second  Appeal.  The  citation  relied  on  by  the 

appellant/defendant are not applicable to the facts of the case, whereas the 

citation relied on by the respondents side are applicable to the facts of the 

case.

18. From the above facts and circumstances conjoined with evidences 

oral  and  documentary,  adduced  in  this  case,  the  first  Appellate  Court 

correctly passed the judgment and the said findings need not be interfered by 

this Court by way of Second Appeal.  Hence, the questions of law framed in 
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this Second Appeal are answered against the appellant/defendant. Thus, this 

Second Appeal fails.

19. In the result, the Second Appeal is dismissed. The judgment and 

decree dated 22.09.2016 passed in A.S.No.38 of 2014 on the file of the Sub 

Court,  Devakottai,  reversing  the  judgment  and  decree  dated  03.07.2014 

passed  in  O.S.No.39  of  2010  on  the  file  of  the  District  Munsif  Court, 

Devakottai is confirmed.   No costs.  Consequently, connected Miscellaneous 

Petitions are closed.

28.08.2024
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VSD

To

1.The Subordinate Judge, 
   Devakottai.

2.The District Munsif Court, 
   Devakottai.

3.The Record Keeper,  
   Vernacular Records,
   Madurai Bench of Madras High Court,  
   Madurai. 
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  P.VADAMALAI, J.

VSD

Pre-Delivery Judgment made in
S.A(MD)No.127 of 2017

28.08.2024
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