S.A(MD)No.568 of 2019

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
Reserved on : 25.07.2024
Delivered on : 29.11.2024
CORAM:
THE HON'BLE MR.JUSTICE K.MURALI SHANKAR

S.A(MD)No.568 of 2019
and CMP(MD)No.11457 of 2019

1.S.Manokaran [died]

2.S.Ganesan

3.S.Rathinammal : Appellants/Respondents/Defendants
4.M.R.Kalavathi
5.M.Bhuvaneshwaran : Appellants

Appellants 4 and 5 are brought on record a

as LRs of the deceased A1 vide Court order,

dated 08.03.2021 made in CMP(MD)No.6784 of 2020
in SA(MD)No.568/2019.

Vs.

Rajamaniammal : Respondent/Appellant/Plaintiff

Prayer : Second Appeal filed under Section 100 of C.P.C., to call for the
records pertaining to the judgment and decree, dated 26.07.2019 in A.S.No.3
of 2019 on the file of the Sub Court, Aruppukotai by setting aside the
judgment and decree in O.S.No0.59 of 2022, dated 04.10.2018 passed by the
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learned District Munsif Court, Aruppukottai and set aside the same.

For Appellants : Mr.A.Sirajudeen, Senior Counsel,
for S.Devasena.

For Respondents  : Mr.R.Sreethar,
for C.Prithiviraj.

JUDGMENT

The second appeal is directed against the judgment and decree passed
in A.S.No.3 of 2019 on the file of the Sub Court, Aruppukottai, dated
26.07.2019 reversing the judgment and decree made in O.S.No.59 of 2002,

dated 04.10.2018 on the file of the District Munsif Court, Aruppukottai.
2. The appellants 1 to 3 are the defendants and the respondent as
plaintiff has filed the suit to declare that the suit property is belonging to her

and for consequential relief of recovery of possession of the suit property.

3. For the sake of convenience and brevity, the parties hereinafter will

be referred as per their status/ranking in the trial Court.
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4. Admittedly, the plaintiff's father Nagama Naicker is the brother of
one Lakshmi Ammal and the said Lakshmi Ammal had a son by name of
Subba Reddiyar. The third defendant Rathinammal is the wife and the

defendants 1 and 2 are the sons of the said Subba Reddiyar.

5. The case of the plaintiff is that the plaintiff's mother Subbammal has
purchased the suit property from Nagaiyan Chettiar, son of Azhagiri Chettiar
vide sale deed, dated 17.11.1941, bearing document No.2632/41 on the file of
the Thiruchuli, SRO and since then the said Subbammal had been in
possession and enjoyment of the suit property; that the plaintiff's father
Nagama Naicker had constructed two tiled houses and also a basement; that a
portion of the suit property measuring five cents of vacant land was leased
out to one Pandi; that since Nagama Naicker's sister Lakshmi Ammal was not
having any residence and her husband died long back, he had permitted the
said Lakshmi Ammal to reside in the portion of the suit property; that after
the death of her father Nagama Naicker and mother Subbammal, the plaintiff
has become owner of the suit property; that the plaintiff, after her mother has
been paying kist by changing the patta in her name; that the plaintiff had

permitted the defendants to reside in the property continuously and they had
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agreed to vacate the premises, after constructing a new house; that when the
defendants had attempted to change patta and to get house tax assessment
and electricity connection fraudulently, a panchayat was convened on
04.04.1994 and at the panchayat, the defendants had agreed to vacate the
premises on or before 04.04.1995, but despite the lapse of period, they have
not chosen to vacate the premises; that since the patta came to be issued in
favour of the plaintiff, the first defendant has filed a petition before the
Headquarters Tahsildar and after enquiry, patta issued in favour of the
plaintiff came to be cancelled; that the plaintiff has then filed an appeal
before the Revenue Divisional Officer, Aruppukottai and he has passed an
order, dated 31.12.1993 setting aside the order of Tahsildar and directed the
parties to approach the competent civil Court to workout their remedy; that
the plaintiff has preferred an appeal before the District Revenue Officer and
the District Revenue Officer has passed the order, dated 31.08.1995 setting
aside the cancellation order and directed the Revenue Divisional Officer to
conduct fresh enquiry; that the defendants are having absolutely no title or
interest in the suit property, except the permissive occupation to reside in the
property given by the plaintiff and her parents and that therefore, the plaintiff
was constrained to file the above suit to declare her title to the suit property

and for recovery of possession.
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6. The defence of the defendants 1 and 3 is that the suit property in
S.No.162/2 is the ancestral property of the defendants; that Lakshmi Ammal
was possessing house property, 15 acres of dry land and 1 '% acres wet-land,;
that Lakshmi Ammal's son Subba Reddiyar, who had studied B.A., B.Ed.,
was working as a Headmaster in a High School and as such, the defendants
were never depending on the Nagama Naicker; that Lakshmi Ammal's son
had constructed terrace house in the suit property and the same would cost of
Rs.10 lakhs ; that the compound wall came to be constructed 30 years back
and the same would cost of Rs.75,000/-; that the value of the suit property
would be Rs.15 lakhs and as such, the Munsif Court is not having pecuniary
jurisdiction to try the suit; that no panchayat was convened on 04.04.1994 as
alleged by the plaintiff; that no permission was given by the plaintiff's father
or mother or by the plaintiff to the defendants to reside in the suit property;
that since the property is the ancestral property of the defendants, there was
absolutely no need or necessity to get any permission from the plaintiff side;
that the description of the property given in the plaint are all false and
incorrect; that the third defendant alone has leased out the portion of the
property to Pandi at monthly rent of Rs.100/- and hence, the contention of the

plaintiff that they had leased out the property to Pandi is false and untenable
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and that since the suit was filed with an evil intention to cause loss to
defendants and by suppressing the material facts, the suit is liable to be

dismissed with compensatory cost.

7. When the suit was pending for trial, the plaintiff has amended the
pliant and take a new stand that portion of the property was purchased by the
plaintiff's father Nagama Naicker on 11.12.1954 from one Subba Naicker,
son of Mannar Kondama Naicker and that the plaintiff has derived title to the
suit property through the above said two documents, one purchased by her

mother Subbammal and the other purchased by her father Nagama Naicker.

8. The learned trial Judge, upon perusing the pleadings has framed the
following issues :

(1) Whether the suit property is valued properly and Court Fee is paid
correctly ?

(1) Whether the District Munsif Court has got pecuniary jurisdiction
to entertain the suit ?

(i11) Whether the suit property is owned by the plaintiff ?

(iv) Whether the plaintiff is entitled to get the relief of declaration ?
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(v) Whether the plaintiff is entitled to get the relief of recovery of
possession ?

(vi) To what other reliefs, the parties are entitled to ?

9. During trial, the plaintiff has examined her husband Natarajan as
P.W.1 and one Rajaram as P.W.2 and exhibited 21 documents as Ex.A.l to
Ex.A.21 and two witness documents as Ex.X.1 and Ex.X.2. The defendants
have examined the third defendant as D.W.1 and three other witnesses (i)
Raji, (i1) Selvam and (ii1) Balu as D.W.2 to D.W.4 respectively and exhibited
34 documents Ex.B.1 to Ex.B.34 and one witness document as Ex.X.3. Two

Court documents came to be marked as Ex.C.1 and Ex.C.2.

10. The learned trial Judge, upon considering the pleadings, evidence
both oral and documentary and on hearing the arguments of both the sides,
has passed the judgment and decree, dated 04.10.2018, dismissing the suit
with cost. Aggrieved by the dismissal of the suit, the plaintiff has preferred an
appeal in A.S.No.3 of 2019 and the same was pending on the file of the Sub

Court, Aruppukottai.
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11. Pending appeal, the defendants have filed an application in I.A.No.
1 of 2019 under Order 41 Rule 27 of C.P.C., for reception of additional
evidence. The plaintiff has filed her objections. The learned Appellate Judge,
considering the materials available on record and on hearing the arguments of
both the sides, has passed the impugned common judgment and order, dated
26.07.2019 allowing the appeal and thereby setting aside the judgment and
decree passed by the trial Court and further directed the defendants to hand
over the possession of the suit property to the appellant/plaintiff within three
months from the date of the said judgment. Challenging the reversal

judgment, the defendants have preferred the present second appeal.

12. At the time of admission, the following substantial questions of law

came to be formulated :

(A) Whether the Lower Appellate Court is correct in law in
allowing the suit without the plaintiff complying with the order
dated 19.01.2011 in I1.A.No.81 of 2009 in O.5.No.59 of 2002,
wherein the Court had directed the plaintiff to value the suit and
pay the additional Court fee?

(B) Whether the Lower Appellate Court is correct in law
in ignoring the contradictory stand taken by the plaintiff in
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the original plaint and subsequent amended plaint and
overlooking the fact that the plaintiff has come to the Court
with the inconsistent case?

(C) Whether the findings of the Lower Appellate Court
in respect of the valuation of the suit property and the
payment of the Court fee is correct in law when there is a
clear findings of a house property over the suit property as
per the Ex.C2 Commissioner Report filed in 1.A.No.4 of 2008
in O.5.No.59 of 2002?|

(D)Whether the findings of the Lower Appellate Court in
respect of the pecuniary jurisdiction of the lower Court is
correct in law when there is a clear admission of the plaintiff
as to the existence of the house building in the suit property

as per the Amended Plaint?

(E) Whether the Lower Appellate Court had properly
appreciated the aspect of possession and whether it is
justified in going to inconsistence findings regarding the

nature of documents and the aspect of possession?

(F) Whether the Lower Appellate Court had arrived at a
correct conclusion regarding the question of limitation despite
the fact that the super structure situate in the suit schedule
property which was constructed some 30 years before the

date of institution of suit?

13.Pending second appeal, the first appellant had died and his legal

heirs got themselves impleaded as appellants 4 and 5.
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14. The learned counsel for the appellants would submit that the first
appellate Court has erred in accepting the documents in Ex.A1 to Ex.A4; that
the defendants have raised the questions about the proper description of the
property in dispute in the written statement itself, but the same was not at all
considered; that the first appellate Court has failed to appreciate Ex.B.8 to
Ex.B.19 and Ex.B.23 to Ex.B.29, which would prove the prolonged
possession of the defendants in the suit property; that Ex.A.14 is an
unregistered sale deed and the stamps in which document was engrossed
were different and signature of executor Subbanaicker was challenged by the
defendants; that the four boundaries of the suit property was not at all tallied
with the four boundaries stated in Ex.A.1/sale deed as the plaintiff has filed
the appeal only based on the said document; that the issue in respect of patta
of the suit property, proceedings are pending before the Revenue Divisional
Officer; that the appellate Court ought to have considered the physical
features of the suit property as per the Commissioner's report, written
statement and description of the property stated in the plaint; that the entire
property was belonging to Mannar Kondama Naicker and patta assessed in

his name; that the plaintiff has purposely omitted to mention the exact extent
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of house in the suit property and other physical features; that the appellate
Court ought to have found that the suit is barred by time and ought to have
dismissed the same; that the report of the Advocate Commissioner was not at
all taken into consideration and that therefore, the judgment and decree

passed by the appellant Court are liable to be interfered with.

15. The learned counsel for the respondent/plaintiff would contend that
since permission was granted to the defendants to reside in the property,
production of telephone receipts, electricity consumption charges and other
receipts would not prove the possession of the property; that the third
defendant as D.W.1 would admit that the property in dispute was owned by
the Nagaian Chettiar; that the case is pending with respect to the Nagaian
Chettiar's property; that the said Nagaian Chettiar by redeeming the mortgage
has constructed a house herein; that the third defendant's husband or Lakshmi
Ammal have not shown that they have taken sale in respect of the suit
property; that the third defendant in her evidence would admit that the
plaintiff Rajamani Ammal is the legal heir of the deceased Nagama Naicker
and Subbammal; that the property belonging to Nagama Naicker and
Subbammal came to be owned by the plaintiff; that initial burden was on the

plaintiff and since the plaintiff has discharged his initial burden, the burden

1 ,
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of proof gets reflected to the defendants; that they have not produced any title
deed nor any documents to show that the property was belonging to them
ancestrally ; that even assuming that the defendants have produced receipts
evidencing payment of property tax and electricity charges mere mutation of
entries does not confer title in the property; that since the plaintiff has
canvassed a case of permissive possession, the burden is on the other side to
prove that they have long and continuous possession and as such, their
possession has become adverse and that therefore, the judgment and decree

passed by the appellate Court are liable to be confirmed.

16. Originally, the plaintiff has filed a suit claiming declaration of title
and recovery of possession in respect of the property, on the basis that the
suit property came to be owned by her mother Subbammal vide Ex.A.1/sale
deed, dated 17.11.1941. According to the plaintiff, the entire suit property

was purchased by her mother through Ex.A.1/sale deed.

17. Pending trial, the plaintiff has taken another stand that half of the
suit property was purchased by her mother vide Ex.A.1/sale deed and the

remaining portion of the suit property came to be purchased by her father

Nagama Naicker vide sale deed, dated 01.12.1954 under Ex.A.14 sale deed.
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18. The defence of the defendants is that the suit property belonged to
the third defendant's husband's family ancestrally. The defendants have
specifically disputed the ownership over the suit property claimed by the
plaintiff through Ex.A.1 originally and also through Ex.A.14 subsequently
and that they have disputed the documents under Ex.Al to Ex.A.14. The
plaintiff, who filed the suit for declaration of her title and recovery of
possession, has a heavy burden to prove their title and the plaintiff has to
prove her case through her evidence and cannot rely on the weaknesses of the

defence case.

19.Admittedly, the plaintiff has produced the registration copy of the
sale deed, dated 17.11.1941 as Ex.A.1 and at the time of marking the same,
the plaintiff has not accounted for non production of the original document.
The learned counsel for the plaintiff would rely on the recent decision of the
Hon'ble Supreme Court in the case of Appaiya Vs. Andimuthu @
Thangapandi and others reported in 2023 SCC Online SC 1183 and argued
that the certified registered documents more than 30 years are to be

considered as ancient document and there is no need to look for the
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application of section 90 and 110 of Evidence Act.

20.The Hon'ble Supreme Court, after considering various provisions of
the Evidence Act and Registration Act, has observed as follows :

"Thus, the cumulative effect of the aforementioned sections of
the Evidence Act and Section 57(5) of the Registration Act would
make the certified copy of the sale deed No. 1209/1928 dated
27.08.1928 of SRO Andipatti, produced as Ext.Al admissible in
evidence for the purpose of proving the contents of the said
original document. When this be the position in the light of the
specific provisions referred hereinbefore under the Evidence Act
and the Registration Act, we have no hesitation to hold that the
finding of the High Court that the certified copy of Ext. Al owing
to the failure in production of the original and proving through
an independent witness is inadmissible in evidence, is legally
unsustainable. In the other words, the acceptance of the
admissibility of Ext.Al found in favour of the appellant/plaintiff
by the trial Court and confirmed by the First Appellate Court
was perfectly in tune with the provisions referred hereinbefore
and the High Court had committed an error in reversing the

finding regarding the admissibility of Ext.Al.

21. But the learned counsel appearing for the defendants would submit

that in the case above referred, the execution of the document in dispute

https://www.mhc.tn.lg%(/%rgjudis



S.A(MD)No.568 of 2019

.e.,Ex.A.1 was not at all disputed by the other side and in para No.27 of said
judgment, it has been observed that “Point Nos.8 and 9 as stated above raised
by the defendant in this appeal would reveal that he did not dispute the
execution of Ext.A1 sale deed No.1209/1928 dated 27.08.1928” and in para
No.31, it has been observed that “When the execution of Ext.Al was not
disputed by the respondent (in fact in the circumstances it was indisputable)
and when the contents of the original sale deed bearing No.1209/1928 dated
27.08.1928 of SRO Andipatti was proved by production of the certified copy
there was absolutely no reason to look for the application of Section 90 or

110 of the Evidence Act, in the instant case.”

22. In the present case, admittedly the execution of Ex.A.1 sale deed
was disputed by the defendants specifically. It is pertinent to note that the
plaintiff has not chosen to enter into the witness box, but on the other hand,
she has examined her husband as P.W.1. But P.W.1 in his evidence would
admit that he got married after the property was purchased and he did not
know the fact about the property prior to his marriage. P.W.1 would say that

“Qur.ar.o. 1.uSHTHmS  PFDUSHMHBH  OFTeLVEHIQUI  HGHFH 6160

oeneeldH@ oL (BHLDHTET 2 6u1(H.
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23. As rightly contended by the learned counsel for the defendants,
there is absolutely no correlation between the boundaries, extent and survey
numbers given in Ex.A.1 and the plaint schedule. In the Original pliant,
Aruppukottai Taluk, M. Reddiyapatti Village, S.No.162/2 extent 0.07.5
(swuomerd etemr. 129/2-60 P.T. 0.18 @), patta No0.925, 13 cents, after excluding
5 cents.

South - Subbammal, Venkatapathy houses,

North - Land leased out to the Pandi,

West - North-South main road,

East — Subba Naicker and Subbammal houses.

But in the amended plaint, north boundary has been shown as
Sarvodhaya building, common wall and the portion leased out to Pandi.
Though originally land alone was mentioned as the suit property, after
amendment, house property was also added. As rightly pointed out by the
learned counsel for the defendants, the plaintiff has shown 13 cents of
property as the suit property after excluding the five cents, which was leased
out to Pandi, but at the same time, in Ex.A.4 rental agreement, total extent

has been shown as 19 cents and the land leased out to Pandi was shown as 6
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cents.

24. The plaintiff has not offered any reason or explanation in this
regard. Moreover, as rightly contended by the learned counsel for the
defendants, in the original plaint, the plaintiff has shown northern boundary
as land leased out to Pandi, but at the same time, she has shown the extent as
18 cents and after deducting the five cents occupied by the said Pandi,
remaining 13 cents as suit property, but in the amended plaint, it has been

mentioned out of 18 cents deducting five cents, remaining 13 cents is the suit

property.

25.As already pointed out, in the description of the property, it has
been shown “sSpupapid  Guwsoymapd 0.18 Gger, OFear. 0.05 BHoHS
Waepeiten GFer 0.13.” As rightly contended by the learned counsel for the
defendants, as per schedule, eastern and western portions are to be deducted
only an additional deduction, but the extent of eastern and western portion

has not been shown in the plaint.

26. Now turning to the second document Ex.A.14, as already pointed
out, this document as well as the property referred therein was not at all

referred in the plaint. Admittedly, Ex.A.14 is an unregistered sale deed, but
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the sale was shown to be for Rs.90/- only.

27. PW.1 in his cross examination would say that he came to know
about Ex.A.14 document only from one Paramanandham; that the said
Paramanandham has given the said document to him and that he does not
know, where the document was taken by the Paramandham. Admittedly, the
said Paramanandham was not at all examined before the trial Court. P.W.1
would say that the attesting witness Pandi already died and the other witness

Rajaram used to visit his home, but he would examine, if required.

28. As already pointed out, the defendants have taken a specific stand
that since the defendants have elucidated that the boundaries and the extent
are not tallied with the plaint schedule properties, they have created Ex.A.14
by utilizing the old stamp papers. Even though such defence was taken by the
defendants, the plaintiff has not chosen to examine any person relating to
Ex.A.14. PW.1 would admit that Ex.A.14 was not executed by the third
defendant's husband, but by some other Kondama Naicker. P.W.1 would
admit that “GoBLiy euT.gT.91.14 (PHeLTAIH (WHHMTHBHTeMed 706. il
1.50 epumTUISG 2 _6i6Ngl 6IaImBTed FHHTel. 2015  (PHIHMTHSHT6N  6l6wr.702
STEIMIHTEN 2 616Gl DFHl 4 aHUTUISE UTRIGLILL [H6iTeNgl 6Ieimme0  FiflHme.

ComLg Lempul LISHT HTETH6IT cpe0ldD Siumenm UMM USHHTHMS HUITT
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CFu1gI6TCoren 6T6iIMTEL FflHTedT. ...

BTl  HTeumT  QFTHH  FIDWHSIOTE  HUTUT  HAHIDGIBHSH 60
Cami_Lm_dluwiir (pedrealiemevuilen BLHSD QULDE & FH61TI60 QUT.FT. o). 14
DU HH M  HTHH60 OCFUIHIGTCeTENT  6160IBT60  HTHHL  OFUILIETELM6VL.
DIHOT  HIJewIDd  SICUTH  SibH USHHTD  HeDLHHAN606M60.  DIFH60

LN6oT6aTHTE  BlewL_HBHEI.

29.The plaintiff has not produced any contemporaneous documents to
support Ex.A.1 and Ex.A.14. It is admitted by both the parties that Paimash
No.129 had larger extent. In Ex.A.1 and Ex.A.14 Paimash No.129 was
referred. But according to the plaintiff, corresponding S.No.162/2 for

Paimash No.129/2.

30. As rightly contended by the learned counsel for the defendants, the
plaintiff has not produced any material to show that the property referred in
Ex.A.1 and Ex.A.14 are coming under bymas No.129/2. It is for the plaintiff
to prove that S.No.129 had larger extent and portion of the same was
allegedly purchased with specific boundaries and measurements. But as
already pointed out, there are differences in the boundaries as well as the

extent between the documents and the plaint schedule property.
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31. As rightly contended by the learned counsel for the defendants, the
first appellate Court has proceeded with the appeal as if the plaint was not
amended and there is absolutely no reference to the new stand taken by the
plaintiff that she was claiming ownership through two documents. The first
appellate Court has nowhere whispered about Ex.A.14 and the property

referred therein.

32. The plaintiff, by admitting the possession of the defendants, has
also sought for recovery of possession. But according to the plaintiff,
originally her father and subsequently, the plaintiff had permitted the
defendants to reside in the suit property. More importantly, PW.2 in his
evidence would admit that the defendants were in possession for the past 38
years. The plaintiff in the plaint has alleged that his father has constructed
two tiled houses, but according to the defendants, the third defendant's
husband has constructed a terrace house in the property and they have
obtained electricity service connection and are paying property tax as well as

the electricity consumption charges.

33. It is admitted by both the parties that a cemetery area was available
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in the suit property and according to the defendants, the first defendant's
child was buried in that place, but according to the plaintiff, her father-in-law
was buried. The trial Court, taking note of the evidence of P.W.1 and the
measurement of the cemetery, has come to a decision that a child was buried

in that place and not the father-in-law of P.W.1 as claimed by her.

34. PW.1 would say that he was not aware as to who leased out the
portion of the suit property to the Telephone Exchange and as to when they
have vacated the premises. PW.1 would say, “smeur OQamsHaled o siten
ailem  QLelCumelr  61HBFEhFAMEH  WITT  UTL NHHGHNML_LTTEH6T  6T6i M
Oapflwrgl. oelTseT 6lICUTH HTEOCFUISTTHET 6l 6lenidh@ OCHfuwirgl.
BTG,  etetr  omweT@ym, o6 WeweBIT  BTMIGET  OHTemevBLIF]

HEMEOWISHHBE T HHHGHNML_GLTIOT 6160IBT60 6T601h@ G Twmg.

35.As already pointed out, originally the suit was filed as if the suit
property is a vacant land. P.W.1 in his cross examination would admit that
“breir  2002-60  GUPHG HTHHL OCFULIWDCUTH  6upHGE OFTHMS
HT6VIDEN6N  6TEIMIHTEN 6MIPdHE Gumt GL6r.....

m.6l.616001.89/2009  eunssHHTenr i @miusts  Lgrglsd

CairgalenBenmid e1etimBTe0 FllHmedr. ...
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&H6)] et LIgmgled  GFmeLevallsLemev.  HTeuT  OFTHEHeVI6TeT
QI 1960T SieTTaYH6IT LBTHHHELM60 6leIBTeL FhlHTer. Hmeur CFTHF60
o 6ol il I9B@& Wl  Qewewilll] LITSHeUTHHe  eummISUI|HULITTES6IT.
SHTOIT QI 19601 LOI6T  SYemetuiliL] 616001 61601b@& OHTWITHI. HTeur el 1gedr
HH6Y olewl  eleNibhG OHflwngl. eleidb@  Hlwswions  &omT 40
QUL MIH6IT  EHBGID. 61601  UTHGPeH 6Ly HTeuT &ih SLULILL(H
38  GUCHLMIBET  YBHBGI. 38  GU(HLMIB6I6L  HTUT 61960 61631
ompentmiledsr GQuwIT wmBmID wensialulled CUWTGsom SMHeHHMHI  6TEIIMBTEL
TEHIBET  BeVeme0.  HiTewel JFHIHTH 2 66N .  HTUT  OFTHHBG
aL&HCs  uTeNIgdhEG — ATLMBHGIL L ol  @QmHHMEH. BT
llQUIGLOTT  aupSHEBEHT  peulond @b  aupddler 210 LiFgleurs
Camalwil 1em HTHEH60 OFUICHE.. ..

ComLg  wepelled  HTeuT  QFTHHL &l  HLguisHTeCer,

ol SmUusTHBeuT CFTELEVANEVEMED 6TEITBTEL  FiflgHT6dr.”

36. Considering the above, as rightly contended by the learned counsel
for the defendants, the plaintiff, by concealing superstructure available and

by giving under valuation, has filed the suit. Admittedly, after amendment of
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the plaint, the plaintiff has not valued the house property and no Court fee
was paid. But the learned Appellate Judge, without any evidence, has come to
a decision that the suit property can be presumed to be ryotwari punja and as
such, the suit can be valued as per the kist value and hence, the valuation of

the suit, Court fee paid cannot be found fault with.

37. The learned Judge has specifically observed that after amendment
of the plaint, the plaintiff was directed to value the property properly and to
pay necessary Court fee, but the said direction was not complied with by the
plaintiff. If the directions was not complied with, then the trial Court should
not have proceeded with the trial and should have taken steps for rejecting
the plaint. But whatever it is, even thereafter, the plaintiff has not chosen to

pay the necessary Court fee.

38. As already pointed out, the plaintiff has alleged that since the
plaintiff's father's sister Lakshmi Ammal was not well, he permitted sister's
family to reside that property. But according to the defendants, Lakshmi
Ammal was a widow at the time of possessing house property and 15 acres of
dry land and 1 " acres wetland. P.W.1 would admit that the third defendant's

husband had studied B.A.,B.Ed., and was working as a Headmaster in the
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Government High School and that the first defendant was in Government
Service, he would say that he was not aware as to whether the defendants'

family was affluent family.

39. Considering the above, this Court has no hesitation to hold that the
plaintiff has miserably failed to prove her title to the suit property. Moreover,
there is absolutely no evidence to show that the plaintiff's father or the
plaintiff has permitted the defendants to reside in the property. As already
pointed out, the plaintiff, who is claiming equitable and discretionary relief of
declaration, has approached the Court with unclean hands, as she has
suppressed the availability of the terraced building in the property. Hence, the
substantial questions of law are answered against the plaintiff and in favour
of the defendants. The first Appellate Court, without considering the above
aspects in proper perspective and without even considering the amended
plaint, has allowed the appeal in a casual and mechanical manner and as
such, the same is liable to be interfered with. Consequently, this Court
concludes that the second appeal 1s liable to be allowed and the judgment and
decree of the first appellate Court are liable to be set aside. Considering the
other facts and circumstances of the case, this Court i1s of the view that the

plaintiff is to be mulcted with cost throughout.
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40.In the result, the Second Appeal is allowed with costs throughout.
The judgment and decree passed in A.S.No.3 of 2019 on the file of the Sub
Court, Aruppukottai are set aside and the judgment and decree made in
0.S.No.59 of 2002 are restored and the suit in O.S.No.59 of 2002 stands

dismissed. Consequently, connected Miscellaneous Petition is closed.

29.11.2024
NCC :Yes/No
Index :Yes/No
Internet :Yes/ No
das

To

1.The Sub Judge, Aruppukottai.

2.The District Munsif,
Aruppukottai.

3.The Section Officer,
VR Section,
Madurai Bench of Madras High Court,
Madurai.
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