CRL.A(MD).Nos.733 and 857 of 2022 and 277 of 2023
BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

Reserved on : 20.12.2023
Delivered on : 22.01.2024

CORAM
THE HONOURABLE MR.JUSTICE K.K.RAMAKRISHNAN
CRL.A(MD).Nos.733 and 857 of 2022 and 277 of 2023

and
CRL.M.P(MD).Nos.5661 and 7309 of 2023

Ananthakumar ... Appellant/Accused No.4
in Crl.A.(MD).No.733 of 2022
Uthayavan ... Appellant/Accused No.2
in Crl.A.(MD).No.857 of 2022
Udhayakumar ... Appellant/Accused No.3
in Crl.A.(MD).No.277 of 2023
Vs.
State represented by
The Inspector of Police,
NIB-CID Police Station,
Madurai District.
Cr.No.13 0of 2020 ... Respondent/Complainant

(In all appeals)
Common Prayer : These Criminal Appeals are filed under Section 374(2)
of Cr.P.C. to call for the records in C.C.No.155 of 2020 dated 29.08.2022
on the file of the learned I Additional Special Court for NDPS Act Cases,
Madurai and set aside the same.

For Appellant : Mr.K.Saravana Bagavathy
in Crl.A(MD)No.733 of 2022.
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: Mr.M.Jegadeesh Pandian
in Crl.A(MD)No0.857 of 2022.

: Mr.A.Jeyaram
in Crl.A(MD)No0.277 of 2023.

For Respondent  : Mr.T.Senthil Kumar,
Additional Public Prosecutor
(in all cases)
COMMON JUDGMENT
These appeals have been filed to set aside the conviction and

sentence passed by the 1% Additional Special Court for NDPS Act cases,

Madurai, in C.C.No.155 of 2020 dated 29.08.2022.

2.Since the appellants in all the appeals were arrayed as accused No.
2 to 4 in the same crime number, these appeals are taken up together for

hearing and disposed by way of this common judgment.

3.The appellants and other two accused are said to have committed
offence under Sections 8(C) r/w 20(b)(i1)(c), of Narcotic Drug
Psychotropic Substances Act, 1985, (hereinafter, for the sake of brevity,
referred to as “NDPS Act”). On 15.02.2020, at 05.00 a.m., when the

appellants and other accused illegally transported 168 Kg., of Ganja in the
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car bearing registration No. TN-09-BW-5591, they were intercepted by the
respondent police and made a search in the car. After the search, the said
larger quantity of ganja was recovered as per the procedure stated in the
NDPS Act. Thereafter, FIR was registered for the above alleged offence.
Thereafter, they were produced before the Court along with the contraband
and they were remanded to juridical custody. After completion of
investigation, they filed final report in Crime No.13 of 2020 against the
appellants and other accused for the offences punishable under Sections
8(c) r/'w 20 (b) (i1) (c), 27 A, 29(1) and 25 of NDPS Act. After receipt of
the final report, the learned trial Judge had taken cognizance in C.C.No.
115 of 2020, on the file of the 1* Additional Special Court for NDPS Act

cases, Madurai.

4.The learned trial Judge after appearance of the accused served the
copies under Section 207 Cr.P.C. Then, he framed necessary charges and
questioned the accused. The accused denied the charges and pleaded not

guilty and stood for trial.

5.To prove the case, the prosecution examined P.W.1 to PW.5 and

exhibited 22 documents as Ex.P.1 to Ex.P.22 and produced 34 material
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objects as M.O.1 to M.0.34. During the recording of the evidence, the fifth
accused namely Ramesh absconded and hence, the case as against him was
splitup in C.C.No.161 of 2021. Thereafter, all the accused were questioned
under Section 313 Cr.P.C proceedings for disclosing the incriminating
evidence against them and they denied the same as false and thereafter, the
case was posted for defence evidence. Neither the defence witness was
examined nor documents were marked on the side of the appellants and

other accused.

6.After considering the material adduced by the prosecution and also
hearing the argument of the appellants and other accused, the trial Court
acquitted A6 and convicted the appellants and other accused guilty for the
offence under Sections 8(C) r/w 20(b)(i1)(c) of NDPS Act and sentenced
them to undergo 10 years Rigorous Imprisonment each and to pay a fine of
Rs.1,00,000/- each, in default to undergo one year Simple Imprisonment

each. Aggrieved by the same, the present appeals have been filed.

7.The learned counsel appearing for the appellant/A4 in
Crl.A.(MD).No.733 of 2022 made the following submissions:

7.1.The learned trial Court failed to consider that there is no strict
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compliance of Section 42 of NDPS Act. The Exhibits Proved the
compliance of Section 42 of NDPS Act, is not true and the same was
fabricated one. The learned trial Judge failed to consider that there was a
discrepancy between the evidence of the P.W.1, 2 and 4 relating to the
recovery of the contraband. P.W.2 specifically stated that after receipt of
the secret information, he recorded and sent the same to one Gurusamy,
Head constable attached to the Jurisdictional DSP namely P.W.4. The said
Gurusamy was not examined. Exs.P1 to P7 were belatedly produced. The
case of the prosecution is that he received secret information and on the

basis of the Secret information, the recovery and arrest were made.

7.2.The learned counsel further submitted that a detailed report
required under Section 57 of NDPS Act has not properly been submitted to
the P.W.4. Normally, non compliance of Section 57 of NDPS Act, is not
mandatory. But in view of the discrepancy in time and seizure of the

recovery, the said infraction is the material in the present case.

7.3.The learned counsel further submitted that according to the
P.W.2, he made the entry in the Case Diary relating to the information

received by him. The same was not produced before this Court and hence
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his version that he received information and sent the same to the PW.4 is

not correct.

7.4.The learned counsel further submitted that before invoking
presumption under Section 35 and 54 of the NDPS Act, foundational facts
are to be proved by the prosecution. In this case, the prosecution witnesses
are not believable to show that the recovery of the contraband from the
appellants and hence, without proof of the recovery, the presumption could

not arise.

7.5.The learned counsel further submitted that the learned trial judge
acquitted A6 under Section 29 of NDPS Act and erroneously convicted the

appellant under Section 8(C) r/w 20(b)(i1)(c) of NDPS Act, without any

evidence to prove the conspiracy made between them.

7.6.He further submitted that the respondent police has not complied
Section 49 of the NDPS Act. The witnesses have not corroborated the fact
as to who drove the vehicle on the date of the occurrence. The learned trial
judge has not considered explanation raised by the appellants under section

313 Cr.P.C. Hence, the conviction passed as against the appellant is liable
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to be set aside.

8.The learned counsel appearing for the appellant/A3 in Crl.A.
(MD).No0.277 of 2023 reiterated the above submission and specifically
stated that the fact of the prosecution that he drove the vehicle on the date
of occurrence is not true. The learned trial judge has not considered his

explanation under Section 313 Cr.P.C that the false case was registered.

9.The learned counsel appearing for the appellant/A2 in Crl.A.
(MD).No0.857 of 2022 made the following submission:

9.1.According to the learned counsel for A2, A2 has not travelled in
the car. He proceeded in the two wheeler and behind the two wheeler, the
said car was coming. It is also stated in the evidence of the officers namely
PW.2. A2 escaped from the scene of occurrence by driving his two
wheeler, without stopping the vehicle. In the said circumstances, there is
no evidence to prove that the two wheeler belonged to the Appellant/A2 in
Crl.A.(MD).No.857 of 2022. Further, there is no evidence to prove that the
cell phone seized from the custody of the remaining accused. Hence, the
conviction of the appellant under Section 8(C) r/w 20(b)(i1)(c) of NDPS

Act 1s not maintainable.
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9.2.The learned counsel further elaborated arguments that according

to the prosecution, he escaped from the scene of occurrence. On
07.10.2020, he surrendered before the Court and there was no recovery
from him. The investigating officer also admitted that except the
confession of the co-accused, there was no other material to connect him.

In the said circumstances, the learned counsel seeks for acquittal.

10.The learned Additional Public Prosecutor appearing for the
respondent Police submitted that on 15.02.2020, after receiving the secret
information, P.W.4 went to the occurrence place. The informer identified
the car. Before the car, A2 was proceeding to watch the other
circumstances and the car was followed by the two wheeler. When the
team intercepted the two wheeler, the person travelled in the two wheeler
escaped from the scene of occurrence. At that time, they only caught the
car and thereafter, they conducted the search in the car. In the car, they
found 168 Kgs of Ganja. A1 gave the confession and he produced their 21
kgs of Ganja. A2 similarly produced 21 kgs of Ganja. The A3 also
Produced Ganja for both A2 and himself. The recovery of 42 Kgs of Ganja
from the A3 shows A2's involvement in this case. The recovery was proved

through the evidence of the P.Ws.1 and 2 without any discrepancy in their
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evidence. In the said circumstances, once recovery is proved through legal
evidence, the presumption automatically steps in and the appellants did not
produce any evidence to rebut the presumption and also there is no
circumstance to rebut the presumption available on the record. The same
was considered by the learned Trial Judge and correctly recorded the

conviction.

10.1.He further submitted that Section 42 of the NDPS Act, was
properly complied with and the same was clearly deposed by P.W.4, who is
the immediate officer to the P.W.2. The document was produced. Mere
belated production of the documents is not ground to disbelieve the
compliance of Section 42 of NDPS Act. Further, in this case, the report
under Section 57 of NDPS Act, also reached immediately before the
higher officers. All the documents including the contraband and samples
were produced before the Court on the same day without any delay. In the
said circumstances, mere belated production of the documents, is not a
matter to disbelieve the entire evidence of the prosecution. Section 57 of
NDPS Act, was properly complied with and the same was deposed by the
P.W.4. As per the report of the chemical analyst, there was no tampering of

the seal and contraband. In the said circumstances, the prosecution clearly
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proved the case beyond reasonable doubt. The same was not considered by

the learned trial Judge and recorded the conviction against the appellants.

11.This Court perused the records and the documents adduced by the
prosecution and the grounds raised by the appellants and reply made by the
learned Additional Public Prosecutor and also considered the precedents

relied upon by them.

12.The question to be decided in this appeal is whether the
conviction and sentence imposed by the trial Court as against the

appellants can be sustained or not?

13.0n 15.02.2020, at 05.00 a.m, P.W.2 received the secret
information relating to the illegal transportation of the Ganja weighing
168 Kgs in the car bearing Registration No. TN 09 BW 5591. Immediately,
he recorded the same and informed to one Gurusamy to the P.W.4.
Thereafter, he obtained permission and thereafter, he proceeded the
occurrence place. In the occurrence place, the two wheeler was driven by
A2 followed by the car was identified by the informer. Immediately, the

team intercepted the two wheeler and the car, the two wheeler escaped
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from the spot. Thereafter, search was made in the car. Al, A2, A3, A4 were
inside the car. PW.2 and his team informed by showing their identification
card and made the search after compliance Section 50 of NDPS Act, by
issuing the consent letter. Thereafter, A1 Vinoth disclosed that he is in
possession of 21 Kgs of Ganja and the same was recovered under Ex.P.4
and he also identified the car. On the basis of the said confession, the
contraband 21 kgs of Ganja was recovered and the car, cellphone and
simcard were seized. From the seized items, samples were taken and the
remaining contraband were also packed properly in two bags under M.Os.5
and 21 (P1 and P.2). Similarly, A2 disclosed that he is possession of 21
Kgs of Ganja and the same was also recovered under Ex.P5 and the sample
was taken and the remaining contraband were produced. Two cell phones,
Aadhar Card and driving licence were seized from him. A3 disclosed that
he is possession of 42 Kgs of Ganja including the Ganja meant for the A2.
The cell phones were also seized from him. All the accused disclosed that
they purchased the said contraband from A5, who absconded. A6 is wife of
Suresh and car stands in her name and her car was used in the said
occurrence. After seizure of the above contraband, P.W.2 recovered the
contraband and produced before the trial Court along with the accused and

the case was registered in Crime No.13 of 2020. After registration of the
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case, PW.2 sent the detailed report to P.W.4 and the accused were
produced before the learned Judicial Magistrate along with the contraband
and material documents. The learned Judicial Magistrate, after accepting
the contraband and verification directed to produce before the learned I
Additional Special Court for NDPS Act Cases, Madurai. Thereafter, the
contraband was produced before the Court on the same day. The learned
trial judge acquitted the A6 stating that there was no evidence to prove the
conspiracy between her and the remaining accused. The learned counsel
for the appellant submitted that there was no compliance of Section 42 of
NDPS Act. P.W.2 received the information on 15.02.2020 at 05.00 a.m,
and he deposed that he recorded the said information and sent a
communication to P.W.4 through one Gurusamy. The document was
marked as Ex.P.12. The same was produced before this Court along with
the remand on 17.02.2020. Further, P.W.4, who received the said
information also corroborated the said receipt of the information furnished
by PW.2. In the said circumstances, the case of the appellants is that the
documents was created subsequently, the same cannot be accepted. As per
the Section 42 of the NDPS Act, PW.2 is duty bound to get permission
from the superior, upon receipt of the information. In the said

circumstances, the case of the appellants that non compliance of Section 42
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of the NDPS Act, is not accepted. P.W.2 after recovery of the contraband,
arrested the accused and registered the FIR and prepared the detailed
report under Section 57 of the NDPS Act. The same was submitted to the
P.W.4 on the same day. As per Section 57 of NDPS Act, the report shall be
submitted to the higher officers within 48 hours. But in this case, it has
reached the officer much earlier. Further, the report also produced before
the concerned Court on 15.02.2020 itself. The P.W.4 also deposed that he
received the said information. In this aspect, the evidence of the
prosecution witness are cogent and the compliance of Section 57 of NDPS

Act 1s proved.

14P.Ws.1 and 2 clearly deposed about the recovery of the
contraband from the Al, A3, A4. The corresponding Athatchi are Exs.P.4
to P.6. The samples taken from the contraband are S1 to S16. The
remaining contraband packed separately and the same was also produced
before the Court. The remaining contraband marked as M.0Os.5, 10, 21,
22, 27, 28, 33 and 34 and also the samples along with the car and
recovered cell phones were produced before the court on the same day
itself under Ex.P.20 to 22 under Form 91. The learned judicial Magistrate

perused the same and received the entire contraband and directed to
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produce before the Special Court. The prosecution produced the entire
contraband before the Special Court on 18.02.2020. The samples were sent
for chemical analysis. The expert specifically stated in the report that he
conducted chemical examination after removing the said seal, and hence
there was no tampering of the seal also. There was no dispute with regard
to the above aspect. Hence, this Court held that the prosecution proved the
recovery of the contraband from the Al, A3 and A4. The evidence of P.W.
1 and 2 in this aspect are cogent and trustee worthy. This Court found that
the prosecution proved the fundamental facts to draw the presumption
under Sections 35 and 54 of the NDPS Act. In view of the above, the
presumption under Section 54 of the NDPS Act, comes into operation. As
per Section 34 of the NDPS Act, the accused is bound to dispel the same
beyond reasonable doubt. The Section 35 of the NDPS Act reads as
follows:

"35. Section 35 in The Narcotic Drugs and
Psychotropic Substances Act, 1985

35. Presumption of Culpable mental state.

(1)In any prosecution for an offence under this Act
which requires a culpable mental state of the accused, the
Court shall presume the existence of such mental state but it
shall be a defence for the accused to prove the fact that he
has no such mental state with respect to the act charged as
an offence in that prosecution.

Explanation: In this section culpable mental state
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includes intention, motive knowledge of a fact and belief in,
or reason to believe, a fact.

(2) For the purpose of this Section, a fact is said to
be proved only when the Court believes it to exist beyond a
reasonable doubt and not merely when its existence is
established by a preponderance of probability”

15.As per Section 35 of the NDPS Act, the accused should prove
theis case beyond reasonable doubt. The same was not proved by the
prosecution, as per Section 35 of the NDPS Act. Further submission of the
learned counsel for the A3 and A4 is that there is some contradiction
between P.W.1 and 2 relating to the place of occurrence. This Court
perused the evidence of P.W.1 and 2 and does not find any contradiction
between the evidence relating to the place of occurrence. Further, on
reading the entire evidence of P.W.1 and 2 relating to the interception of
the vehicle, which carried the contraband and recovery of the contraband
and arrest of the accused and production before the Court of the recovered
contraband are all cogent and there is no material contradiction between
them. The learned counsel appearing for the A3 and A4 submitted that the
learned trial judge committed error in convicting under Section 29 of the
NDPS Act without evidence to prove the conspiracy is not accepted. In this

case, all the persons travelled in the car and possessed 168 Kgs of Ganja.
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The said circumstance itself shows that there is a conspiracy between the
accused to illegally transport the contraband. As held by the Honourable
Supreme Court that it is impossible to prove the conspiracy by direct
evidence. All the accused jointly travelled in the car with the conscious
possession of the contraband. Hence, this Court confirms the conviction
and sentence passed against A3 in Crl.A.(MD).No.277 of 2023 and A4 in
Crl.A.(MD).No.733 of 2022. Accordingly, the conviction and sentence
passed by the I Additional Special Court for NDPS Act Cases, Madurai, in
C.C.No.155 of 2020 dated 29.08.2022, is hereby confirmed and the
Criminal Appeals filed by A3 in Crl.A.(MD).No.277 of 2023 and A4 in

Crl.A.(MD).No.733 of 2022 are dismissed.

16.The learned counsel appearing for the appellant in Crl.A.
(MD).No.857 of 2022 namely A2 made a specific submission that there
was no material either to convict the appellant under Section 29 or under
Section 8(c) r/w 27 (ii) (c). The said submission of the learned counsel
appearing for the appellant, is accepted by this Court. According to the
prosecution, he has not travelled in the car. He proceeded before the car by
driving two wheeler. Upon interception by P.W.1 and 2, he escaped from

the scene of the occurrence. Thereafter, the recovery was made on the

https://lwww.mhc.tn. g@/’%dis




CRL.A(MD).Nos.733 and 857 of 2022 and 277 of 2023
basis of the confession of the A1, A3 and A4. From the above evidence,
A2's presence is not proved in the scene of the occurrence. In the absence
of the recovery from the A2, only available evidence against the A2 is the
confession of the co-accused. Even the P.W.4, the DSP who investigated
the matter specifically admitted that there was no evidence except the

confession of the co-accused.

17. The A2 specifically took a defence stated that ““ Gxeitel: @bs
aups@ UBY By gos@Ib &mp GauemiBor?  Qbd PSS BGSLD
OUSHDBGID MBS 6hH FOHSPD Gevme. BHSH aIPHH6
alediiemen  QuTuiwns  Bairdgisientissit. The two wheeler also was not
recovered as per the evidence of P.W.4. The evidence of P.W.4 deposed as
follows:

210 eIFfl  QubHHTH  OFTEOEOLILBID  6TLDHT
gRFL  196tedl 58 gu] 8898 6I0IMB  GUTHNHNDH
MBLILBBENEVEN6D  6T6IIMT6D  FfIHTell. Db  euewriguTledr
o flewowImeny  WTj  6Iadilend ST L DLOI6IIhIG6N
CuBaTsLEN6L 6T6IMIT6V FiflHeot. CFeL@uimedt
mBLILIBMLILIL (H6Te S, SbH OFeoBursnienLwl  Flib

&MIH Newewilll] eleUJhIG6T IBHID &HT60  6eIJhIG6NT
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SILBISW  GOILYSBeT  eigled  Brer  CLBelsvenev
GTE0IMBT6L  FIfl HTeoT
The Evidence of the P.W.5 deposed as follows:

20 aFfl eubPH euTHMGHH6L 2 MenLowimenit Wi
o  ellFmigHBHem  er6iiBIed  ellFTilbHas0M6V. gaifl
aBems 1BHH OCBTOSHSSTE OCFTeLeOILBD  BHHLILSSHEVT
QFebBuTer WTHMLWSHI 6IOIpID DFH60 2 6iten FSMTH Wi
Quwifled 2 _eitengl etIEID BT — elFTHEBEN0M6D  GTRIBT6D
UieuTenT BEID  FHinewibsemisremfiiiuTenflb  ellgmfldhCahe.
ejFmyenemiuied oibdH FHoasrT@ 20 aFfl Quwifled o_siteng)
oieiipl el  QFTETGNTTHENT  6TNBTEL  QOMD.  1p
e1\flufledr USSPV SHMNDH Seally 21b erHIf b
UPBHIY  DMMBHBHIIQU  YCUMNMIB6IT  GIHIOYD  HTEHH6D

GFuIwelleveney er6iImBTeL FfgGHmed.

18. A2 surrendered before the Court on 07.10.2020. After his
surrender, no incriminating materials were recovered from him. Even
though, the cell phone was seized from one of the accused alleging that the
same belongs to the appellants, the investigating agency has not
investigated the matter by collecting the call details of the A2 to prove his

contact with the A1, A3,A4.

19.From the above evidence it is seen that there is no evidence to

convict the A2 under Section 8(C) r/w 20(b)(i1)(c), of NDPS Act. The
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Honourable Supreme Court held that the conviction of the accused on the
basis of the confession of the co-accused without any of other substantive
evidence is not sustained and the same is fortified by the following
judgment of the Hon'ble Supreme Court.
In Surinder Kumar Khanna v. Directorate of Revenue
Intelligence, (2018) 8 SCC 271 at Page 280.

13.In the present case it is accepted that
apart from the aforesaid statements of co-accused
there is no material suggesting involvement of the
appellant in the crime in question. We are thus left
with only one piece of material that is the
confessional statements of the co-accused as stated
above. On the touchstone of law laid down by this
Court, such a confessional statement of a co-
accused cannot by itself be taken as a substantive
piece of evidence against another co-accused and
can at best be used or utilised in order to lend

assurance to the Court.
20.In the result, the conviction and sentence passed by the
1** Additional Special Court for NDPS Act cases, Madurai, in C.C.No.155
of 2020, dated 29.08.2022, is hereby set aside and the appeal filed by the

A2 in Crl.A.(MD).No.857 of 2022 is allowed. Hence, the trial Court is
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hereby directed to release the appellant forthwith, unless his presence is
required in any other case.

21.Criminal Appeals in Crl.A.(MD).Nos.733 of 2022 and 277 of
2023 are dismissed by confirming the conviction and the sentence of
imprisonment imposed as against the accused Nos.3 and 4, in C.C.No.155
of 2020 dated 29.08.2022 by the learned Judge, 1 Additional Special Court
for NDPS Act cases, Madurai.

Consequently, the connected miscellaneous petitions are closed.

22.01.2024
NCC :Yes/No
Index :Yes/No

Internet :Yes/ No
vsg

Note: Issue order copy on 22.01.2024
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To

1. The 1* Additional Special Court for NDPS Act cases,
Madurai.

2. The Inspector of Police,
NIB-CID Police Station,
Madurai District.

3. The Additional Public Prosecutor,
Madurai Bench of Madras High Court,
Madurai.

4. The Section Officer,

Criminal Section(Records),
Madurai Bench of Madras High Court, Madurai.
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K. K.RAMAKRISHNAN.J.

vsg

Order made in

CRL.A(MD).Nos.733 and 857 of 2022
and 277 of 2023

22.01.2024
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