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A.S.(MD)No.71 of 2023

PRAYER : Appeal Suit is filed under Section 96 of Civil Procedure code, to
set aside the decree and judgment dated 23.12.2021 passed in the suit in
0.Sno0.35 of 2018 on the file of the Additional District Court,
Ramanathapuram and decreeing the suit as prayed for.

For Appellants  : Mr.J.Bharathan

For Respondents : Mr.A.Arumugam

JUDGMENT

This Appeal Suit has been preferred as against the judgment and decree
passed in suit in O.S.No.35 of 2018 on the file of the learned Additional

District Judge, Ramanathapuram, dated 23.12.2021.

Plaint averments:-

2.The plaint schedule consists of two items of properties and the same
originally belonged to one Thiru.K.T.M.Abdul Qadar Sahib. The said
ThiruK.T.M. Abdul Qadar Sahib executed a sale deed bearing document No.
125 of 1989 of Keelakarai Sub-Registry dated 27.01.1989 in favour of the
plaintiff, namely, Tmt.A.M.S.Syed Ameena Beevi and handed over the
possession and enjoyment of the plaint schedule properties. From the date of
sale, that is, from 27.01.1989, the first plaintiff, namely, Tmt.A.M.S.Syed
Ameena Beevi had been exclusively in possession, enjoyment and title over the
plaint schedule properties to the knowledge of everyone. The first plaintiff has

put up a construction of a two storeyed building in the plaint schedule
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properties and had rented the said building to various tenants. The first
defendant is one of the distant relative of the first plaintiff. The first defendant,
namely, Thiru.M.Hameed Manzoor, had fraudulently created and forged the
General Power of Attorney dated 22.09.2014 registered at Keelakarai Sub-
Registry bearing document No.2618 of 2014. With the sole intention of
grabbing the plaint schedule properties illegally, the first respondent has
created the said power of attorney. Making use of the said fraudulently created
and forged power of attorney bearing document No.2618 of 2014, the first
defendant had executed a sale deed in favour of the second defendant vide sale
deed bearing document No0.2640 of 2014 of Keelakarai Sub-Registry on
26.09.2014. Since the said general power of attorney bearing document No.
2618 of 2014 of Keelakarai Sub-Registry has been fraudulently created and
forged by the first defendant, as if it had been executed by the first plaintiff, the
sale deed executed in favour of the second defendant is neither legally
sustainable nor would bind upon the first plaintiff's right over the plaint
schedule properties. Knowing that the said power of attorney has been
fraudulently created, the second respondent had deliberately and wantonly
connived with the first defendant for the purpose of executing the sale deed in
his favour. The first plaintiff's son, namely, one Thiru.Thaika Syed Mohaideen

Sathak Jalal, had lodged a complaint before the Anti Land Grabbing Special
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Cell, Ramanathapuram, with respect to the fraudulent power of attorney created
by the first defendant. A crime in FIR No0.49 of 2014 came to be registered as
against the first and second defendants and the attesting witnesses of the
fraudulent power of attorney dated 22.09.2014 under Sections 419, 420, 423,

465, 468, 471, 294(b) and 504(i) of IPC.

3.The first plaintiff had availed an information under the Right to
Information Act, 2005 and had received a report of the District Registrar,
Ramanathapuram District, submitted before the Inspector General of
Registration, Chennai, with respect to the execution of the alleged fraudulent
and concocted power of attorney bearing document No.2618 of 2014 dated
22.09.2014. The said report would reveal that the first plaintiff had never ever
turned to the Sub-Registration Office, Keelakarai, for the purpose of registering
the aforesaid fraudulent power of attorney, instead her passport size photo with
the consent and assistance of the Sub-Registrar, Keelakarai, has been captured
in the web camera and also the first plaintiff's thumb impression has been
forged in the aforesaid power of attorney. During the pendency of the said
criminal case which was registered as against the first and second defendant,
the Anti Land Grabbing Special Police has issued a notice dated 12.03.2018

requiring the first plaintiff to get an order from the Madras High Court for the
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purpose of filing final report as against the defendants. While so, on
01.04.2018, the second defendant had demanded rent from the tenants who
occupied the premises in the plaint schedule properties, thereby, disturbing the
peaceful possession and enjoyment of the first plaintiff over the plaint schedule
property. That apart, from 01.06.2018, the defendants have been taking efforts
to alienate the plaint schedule properties to third parties. During the pendency
of this suit, the plaintiff Tmt.A.M.S.Syed Ameena Beevi died on 27.12.2018.
Her husband Thiru.T.M.S.Mohaideen Abdul Khadar pre-deceased the first
plaintiff. Thereafter, the children born to the first plaintiff Tmt.A.M.S.Syed
Ameena Beevi have been impleaded as plaintiffs 2 to 7 as the legal heirs of the
first plaintiff. Hence, this suit for relief of declaration of title of the plaintiffs
over the plaint schedule properties, consequential injunction, permanent
injunction against the defendants not to alienate the plaint schedule properties
and to declare that the sale deed dated 26.09.2014 executed by the first

defendant in favor of the second defendant as null and void.

4.The first defendant has been set exparte by the learned Trial Court.

Brief contention of the written statement filed by the second

defendant:-
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5.1t 1s admitted that the first plaintiff is the original owner in possession
and title over the plaint schedule properties. However, it is denied that the first
plaintiff had been in exclusive possession and enjoyment over the same from
27.01.1989. The second defendant is absolutely in possession and enjoyment
over the plaint schedule properties from the date of sale, that is, from
26.09.2014. 1t is incorrect to state that the plaintiffs have constructed houses in
the plaint schedule properties and have rented the same to various tenants.
Neither the first plaintiff nor the other plaintiffs have never given any rent to

the second defendant at any point of time.

6.The contention of the first plaintiff that the first defendant had
fraudulently created and has forged a power of attorney dated 22.09.2014 with
respect to the plaint schedule properties is denied. It is also denied that the first
defendant had created a fraudulent power of attorney as if the same has been
executed by the first plaintiff. The first defendant is the power holder of general
power of attorney which has been legally executed by the first plaintiff in favor
of the first defendant and only in the capacity of an authorized power holder,
the first defendant had executed a sale deed with respect to the plaint schedule
properties in favor of the second defendant. From the date of sale deed, the

second defendant has been exclusively in possession enjoyment and title over
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the plaint schedule properties and the second defendant has given the buildings
situated in the plaint schedule properties for rent to various persons from whom
the second defendant is receiving the rent from the various tenants and also the
second defendant has been properly paying the electricity charges of the
buildings situated in the plaint schedule properties. The allegation that the
second defendant has purchased the plaint schedule properties from the first
defendant by the strength of fraudulent and concocted power of attorney is
strictly denied. Admitting the pendency of Crime No.49 of 2014 on the file of
Anti Land Grabbing Special Cell, Ramanathapuram, it is further submitted that
the first plaintiff had never lodged any complaint as against the alleged creation
of the fraudulent power of attorney or the execution of the sale deed in favor of
the second defendant dated 26.09.2014. In fact, the first plaintiff has given a
complaint through her son, that is, the third plaintiff as against the defendants.
Having known that the sale deed has been executed by the first defendant in
favor of the second defendant as early as on 26.09.2014, after a lapse of more
than 3 years, the first plaintiff has filed this suit belatedly and the same is hit by
limitation. The second defendant do not have any direct or indirect connection
with respect to the execution of the power of attorney in favor of the first
defendant. To the knowledge of the second defendant, the first plaintiff had

voluntarily executed a power of attorney in favor of the first defendant.
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7.The contention of the first plaintiff that the second defendant had
threatened the tenants on 01.04.2018 who are residing in the premises at the
plaint schedule property is denied as false. In fact, it is only those tenants who
are let in the aforesaid premises on rent by the second defendant are occupying
the plaint schedule premises as on date and hence, the question of threatening
the tenants there at on 01.10.2014 will not arise. It is only the second
respondent who has been receiving the rent from the date of sale deed in his
favor. No power of attorney has been executed by the first plaintiff to one
Thiru.Haja Aneez to file this suit. The said power of attorney has been
fraudulently created in the name of Thiru.Haja Aneez, as if it has been executed
by the first plaintiff and in fact, the first plaintiff was not in a conscious state of
mind at the time of execution of the aforesaid power of attorney. The second
defendant is exclusively in possession enjoyment and title over the plaint
schedule properties and the contention of the first plaintiff that she has been in
exclusive possession of the plaint schedule property is fully denied as false.
The plaintiffs have no right over the plaint schedule properties by all means.
The relief sought for is not maintainable and the suit is barred by limitation and

the same is liable to be dismissed.
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8.0n the basis of the pleadings of the plaintiffs and the defendants, the
learned Trial Court framed seven 1ssues on 07.07.2021 and one additional issue

on 16.12.2021 and the same is extracted as follows:-

“1.Whether the plaintiff is the absolute owner in possession
and enjoyment of suit properties?

2. Whether the plaintiff is entitled to get the relief of
declaration and consequential injunction as prayed for?

3. Whether the sale deed dated 26.09.2014 executed by the
first defendant in favour of 2" defendant is liable to be declared as
null and void?

4. Whether the plaintiff is entitled to get the relief of
permanent injunction as prayed for?

5.Whether the plaintiff is entitled to get the relief of
declaration of sale deed dated 26.09.2014 as null and void?

6.Whether this suit is barred by limitation as contended by
the 2" defendant?

7.To what other relief and cost, the plaintiff is entitled?”

Additional issue - “I.Whether the power deed dated
22.09.2014 was not executed by the I plaintiff in favour of the I
defendant and whether it was fraudulently created by the I
defendant as alleged by the plaintiffs?”

9.The learned Trial Court proceeded to decide issues Nos.1, 2 and 6 and

additional issue one together. Six witnesses were examined on the side of the
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plaintiffs and 10 documents were marked as Exs.Al to A10 through the
plaintiffs. One witness was examined on the side of the defendants and 26
documents were marked as Exs.B1 to B26. The original power of attorney was
marked as Court document as Ex.C1. Further another set of 19 documents were

marked on the side of the plaintiffs as Exs. X1 to X19.

Decision of the learned trial court:-

Issues Nos.1,2,6 and additional issue No.1 as decided together by the
learned Trial Court:-

10.Based on the pleadings of the rival parties, the arguments put forth by
the respective parties, the evidence deposed on either side the various
documents and the various judgments relied upon by either parties, the learned
Trial Court dismissed the Suit filed by the plaintiffs as not maintainable on the
basis of the following conclusions:-

10.1.The learned Trial Court viewed that the first plaintiff must have
specifically pleaded about the fraud and forgery committed in execution and
registration of power deed in her absence at the Sub Registrar's office,
Keelakarai. It is further observed that without any pleadings about fraud and
forgery, no amount of evidence can be permitted. It was further concluded by

the learned Trial Court that it is a well settled law that, no amount of evidence
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can be permitted without any pleadings and hence, the learned Trial Court
concluded that the evidence adduced by the plaintiffs in respect of fraud and
forgery cannot be entertained and the same is not permissible in the facts and
circumstances of this case. The learned Trial Court categorically observed that
the first plaintiff never pleaded that she did not sign in the power deed and that
she did not put her thumb impression in the power deed. It was further viewed
by the learned Trial Court that if at all the first plaintiff had never executed the
power deed, in that case, the plaintiffs would have taken steps before the
commencement of the trial to compare the signatures and the thumb
impressions found in the disputed power deed along with the signatures and
thumb impressions in the admitted document by the handwriting expert and
fingerprint expert to prove the fact that the signatures and the thumb
impressions found in the disputed power deed does not belong to the first
plaintiff Tmt.A.M.S.Syed Ameena Beevi. It is further categorically recorded by
the learned Trial Court that the plaintiff's failure to take any steps for
comparison of signatures and thumb impressions found in the power deed
would clearly establish that, the power deed dated 22.09.2014 was executed by
the first plaintiff Tmt.A.M.S.Syed Ameena Beevi in favor of the first defendant.
It is further observed that it is a well settled law that the allegation of fraud and

forgery must be proved by the person who raised the plea of fraud and forgery.
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Issue:-

10.2.The failure of the plaintiffs to seek any relief in this suit in respect
of the power deed dated 22.09.2014 would take away their right to seek
declaration relief to declare the sale deed dated 26.09.2014 executed by the first
defendant on the basis of the power deed marked as Ex.A4 in favour of the
second defendant as null and void. The plaintiffs ought to have filed a suit for
cancellation of sale deed instead of filing the suit for declaration that the
impugned sale deed as null and void and they ought to have paid the Court fees
under Section 40 of Tamil Nadu Court Fee and Suit Valuation Act and not

under Section 25A of the said Act.

10.3.The learned Trial Court categorically observed that the entire
burden of proof rests upon the plaintiffs to prove the plea of fraud and forgery
in execution of power deed dated 22.09.2014 by the first plaintiff
Tmt.A.M.S.Syed Ameena Beevi through unassailable and impeccable oral and
documentary evidence. The power deed marked as Ex.A4 dated 22.09.2014 was
executed and registered at the Sub-Registrar Office, Keelakarai on the very
same day on 22.09.2014. The first plaintiff Tmt.A.M.S.Syed Ameena Beevi did

not take any legal action as against the registration of power deed dated
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22.09.2014 till date and she filed the suit after a lapse of 4 years on 22.11.2018.

10.4.The learned Trial Court observed that, from the evidence of P.W.1,
it is very clear that the date of knowledge of the power deed dated 22.09.2014
and the sale deed dated 26.09.2014 to the plaintiff was on 03.11.2014. Hence,
the learned Trial Court viewed that the suit should have filed within the period
of 3 years that is on or before 02.11.2017. But the suit was filed by the first
plaintiff on 22.11.2018, which is beyond the period of 4 years and thereafter,

held that the suit is barred by limitation.

10.5.The disciplinary proceedings initiated against the Sub-Registrar,
Thiru.S.Pullani and the findings of the inquiry officer/the District Registrar
(Audit), Madurai (North) and the Inspector General of Registration does not
bind upon Civil Court. That apart, the said findings cannot be taken into
consideration in this suit in respect of the allegation against the first defendant
for the alleged fraudulent creation of power deed dated 22.09.2014. The
plaintiffs must prove the allegation of involvement of fraud and forgery in
execution and registration of power deed dated 22.09.2014 through oral and

documentary evidence in this case.
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10.6.0n perusal of Ex.A6 FIR, it can be found that the criminal case was
registered against the Sub-Registrar, Thiru.S.Pullani in Crime No.49 of 2014
under Sections 149, 420, 423, 465, 468, 471, 294(b) and 506(i1) IPC on the file
of Anti Land Grabbing Special Cell, Ramanathapuram. The learned Trial Court
viewed that the registration of FIR as per Ex.A6 as against the said Sub-
Registrar, Thiru.S.Pullani and the disciplinary proceeding initiated by the
Inspector General of Registration against the Sub-Registrar Thiru.S.Pullani
cannot be taken into consideration as a clinching, unassailable and impeccable
evidence on the side of the plaintiffs in respect of non-execution and non-
registration of power deed dated 22.09.2014 by the first plaintiff
Tmt.A.M.S.Syed Ameena Beevi. Assailing the judgment and decree passed in
0.S.No.35 of 2018 by the learned Additional District Judge, Ramanathapuram

on 23.12.2021, this Appeal Suit came to be filed before this Court.

11.Submissions made by the learned counsel for the
appellants/plaintiffs :-

11.1.The learned counsel appearing for the appellant submitted that the
plaintiffs are appellants in this case. The suit in O.S.No.35 of 2018 was one for
declaration and consequential injunction. The relief sought for in the original

suit was to declare the first plaintiff's title over the plaint schedule property and
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for grant of consequential injunction restraining the defendants or their men
from interfering with the enjoyment of the plaint schedule properties by the
plaintiffs. The third relief sought for in the original suit was for grant of
permanent injunction to restrain the defendants and their men from creating any
encumbrance over the plaint schedule property. The fourth relief sought for is
that to declare the fraudulent sale deed bearing document No.2660 Keelakarai
Sub Registration dated 26.09.2014 executed by the first defendant in favour of

the second defendant as null and void.

11.2.Ex.A2 is the sale deed bearing document no.125/1989 of Keelakarai
Sub Registrar dated 27.01.1989 in favour of the first plaintiff executed by
Thiru.K.T.M.Abdul Kadar Sahib. By the strength of the said sale deed, the first
plaintiff had been exclusively in title and possession over the plaint schedule
properties. During the pendency of O.S.No.35 of 2018, the first plaintiff died
on 27.12.2018, her husband Thiru.T.M.S.Abdul Mohideen Kathar pre-deceased
the first plaintiff and she was survived by the plaintiffs 2 to 7, who were
impleaded as per the order in [.A.No.65 of 2019 dated 07.11 2019. The first
plaintiff had built two storeyed houses in the plaint schedule properties and had
given the same for rent to various persons. While the first plaintiff was

exclusively in possession and enjoyment of the plaint schedule properties, one
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of her distant relative, i.e., the first defendant, created a power of attorney
fraudulently, as if the same has been executed by the first plaintiff on
22.09.2014 and has registered the same fraudulently before the Keelakarai Sub
Registrar Office vide Power of Attorney bearing document No.2618/2014 with
the sole intention of defrauding the first plaintiff and swindle the plaint
schedule properties with the strength of the fraudulent power of attorney. The
said fraudulent power of attorney created by the first defendant as allegedly
executed by the mother i.e., first plaintiff was registered at 07.00 p.m., on

22.09.2014 and the same has been marked as Ex.A4.

11.3.Thereafter, within four days from the date of execution of the
forged/fraudulently created power of attorney, the first defendant created a sale
deed bearing document No.2640/2014 in Keelakarai Sub Registrar Office in
favour the second defendant on 26.09.2014 with respect to the plaint schedule
properties and the same has been marked as Ex.A5. During the course of the
original suit, the first defendant was set exparte by the learned Trial Court. The
second respondent had appeared before the learned Trial Court through his
power of attorney namely, Thiru.Ramesh. Neither the first defendant nor the
second defendant deposed their evidences as defendants side witnesses. On the

other hand, the power of attorney of the second defendant one Thiru.Ramesh
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deposed his evidence as D.W.1. No evidence in terms of Sections 102 and 104
of \Evidence Act was given by the defendants. The learned Trial Court
dismissed the suit on three grounds, mainly that, there is no specific pleadings
with respect to the alleged fraudulent execution of power of attorney by the first
defendant as executed by the first plaintiff. The second ground as observed by
the learned trial Court is that non execution of forged power of attorney was not
proved and the third is that the suit is bared by limitation. However, the learned
trial Court fatally erred by observing that there were no pleadings as to the
fraud committed by the first defendant when there are specific pleadings as to

the same in paragraph nos.3 and 4 of the plaint.

11.4.As soon as the factum of creation of fraudulent power of attorney as
allegedly executed by the first plaintiff, came to the knowledge of the first
plaintiff's son Thiru.Thaika Syed Mohaideen Sathak Jalal i.e., the third
plaintiff, he lodged a complaint against the defendants 1 and 2 on 20.11.2020
before the Anti Land Grabbing Section of Police at Ramanathapuram District.
On the basis of which, on 20.11.2014, Crime No.49 of 2014 was registered as
against the defendants under Sections 419, 420, 423, 465, 468, 471, 294(b) and

504(1) of IPC and the said certified copy of the said FIR was marked as Ex.A6.
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11.5.That apart, a complaint has been lodged before the Inspector
General of Registration Department, on the basis of which, a departmental
enquiry was also initiated as against the said Sub Registrar, who facilitated the
first defendant in executing the fraudulent power of attorney dated 22.09.2014
with respect to the plaint schedule properties as allegedly executed in his favour
by the first plaintiff by capturing a passport size photo of the first plaintiff
before the web camera of the Registration office. The details of the enquiry

report as received under RTI Act is marked as Ex.A7.

11.6.That apart, the learned Trial Court had observed in the impugned
judgment that no steps have been taken to compare the thumb impression of the
first plaintiff in the disputed document despite the plaintiffs having filed
1.A.Nos.209 of 2021 and 210 of 2021 in O.S.No.35 of 2018 to compare the
thumb impression, which was dismissed on merits by the learned Trial Court.
He further submitted that it is pertinent to mention that by the order of the
Inspector General of Registration, disciplinary action has been initiated as
against the District Registrar namely Thiru.S.Pullani against whom an order of
dismissal has been issued by the department as the consequence to the
disciplinary proceedings in relation to the subject matter and the said order has

been marked as Ex.X18 by the learned Trial Court.
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11.7.The defendants by all means never took any steps to prove the
fraudulent power of attorney before the learned Trial Court. It is obvious that
fraud vitiates everything and in view of the same, the point of limitation will
not loom large against the plaintiffs, when the plaintiffs have diligently initiated
action as against the fraudulent activities of the first defendant for having
created a forged power of attorney as allegedly executed by the first plaintiff in
favour of the first defendant, by lodging a criminal complaint before the Anti
Land Grabbing Special Cell and also initiating a complaint seeking to initiate
disciplinary action as against the erring District Registrar who had facilitated in
execution of a fraudulent power of attorney by the first defendant. In view of
the same, the ground of limitation invoked by the learned Trial Court has no
legs to stand and that apart, the mode of framing a negative additional issue by
the learned Trial Court is patently erroneous and the findings of the Trial Court

on such a negative issue could not be sustained.

11.8.That apart, the learned Trial Court after summarising the
contentions of both the parties in paragraph no.11 of its judgment has
erroneously observed that the enquiry report of the District Registrar to the

Inspector General of Registration dated 28.11.2016, which is marked as Ex.A7,
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regarding registration of the deed of power of attorney dated 22.09.2014 1i.e.,
Ex:A4 in a fraudulent manner is not a sufficient proof and the fraud must be
independently proved and that the deceased first plaintiff did not file any
complaint to the Registration Department and that the disciplinary proceedings
and enquiry against the Sub Registrar was not initiated on the basis of any
complaint by the deceased first plaintiff. Obviously the lower Court omitted to
note that the enquiry proceedings in respect of registration of deed of power of
attorney dated 22.09.2014 came to be held in furtherance of the request of
police in furtherance of the First Information Report Ex.A6 as given by the son
of the deceased first plaintiff. Having dismissed the [.A.No0s.209 of 2021 and
210 of 2021, which were filed by the plaintiffs for the purpose of comparison of
the forged signature of the first plaintiff in the fraudulent power of attorney
Ex.A4 by forensic experts, the Trial Court ought not to have held that the
plaintiffs had failed to diligently take steps to prove that the alleged signature
of the first plaintiff in the alleged fraudulent Ex.A4 is not the signature of the
first plaintiff scientifically. The learned Trial Court thus committed a serious
error by preventing the alleged left thumb impressions of the deceased first
plaintiff from being compared by the forensic expert, thereby blocking a

material piece of evidence for proving the case of the plaintiffs.
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11.9.The learned Trial Court has erred by assuming that the Court fees
paid under Section 40 of the Tamil Nadu Court Fees and Suit Valuation Act,
1955, is incorrect, since cancellation or setting aside the sale deed will arise
only if executant had been a co-nominate party to the sale deed. However, in
the case in hand, the deceased first plaintiff cannot be deemed to be an
executant as the deed of power of attorney Ex.A4 dated 22.09.2014 itself is
void and is under dispute. Hence, the observation of the Trial Court that the suit
is not maintainable due to the absence of a prayer for challenging the deed of
power of attorney Ex.A4 and for setting aside the sale deed dated 26.09.2014
1.e., Ex.AS5 is absolutely perverse and unsustainable. The Trial Court fatally
failed to observe that the deceased first plaintiff neither appeared nor attended
the execution or registration of the deed of power of attorney Ex.A4 dated
22.09.2014, which has been substantiated by oral and documentary evidence
namely enquiry report of the District Registrar based on the scientific
investigation, the oral evidences of P.W.1 and P.W.3, oral evidence of attestor
P.W.2, that he did not see the deceased first plaintiff at the time of execution of
registration of the document. Having discarded all such material evidence as
not acceptable without assigning any reasons, the learned Trial Court has

dismissed the suit with biased approach. The Trial Court has failed to
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appreciate and consider the oral evidence of the attestor but picked up a stray
mistaken sentence that the deceased first plaintiff and the first defendant signed
in his presence and concluded that the first plaintiff was present and that the
first plaintiff participated in the execution and registration of the deed of power
of attorney on 22.09.2014. The learned Trial Court failed to note that the
Superintendent of Police addressed to the District Registrar for particulars
regarding the execution and registration i.e., Ex.A4 without the participation of
the executant,i.e., deceased first plaintiff and only there upon, enquiry was
conducted to decide whether the Principal had come to Sub Registrar office for
registration of power of attorney. It is unfortunate that the learned Trial Court
failed to note that the enquiry was held in a scientific manner by comparing
biometric record of the finger prints, etc., and then the report of the Deputy
Registrar in Ex.A7 gave a finding that the deed of the power of attorney Ex.A4
has been registered in the absence of the deceased first plaintiff. The learned
Trial Court had erroneously rejected the enquiry report of the District Registrar
Ex.A7 as a material piece of evidence with respect to the forged and
impersonated registration of deed of power of attorney Ex.A4 without the

presence of the executant i.e., the first plaintiff.
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12.Submissions made by the learned counsel for the
respondents/defendants:-

12.1.The learned counsel for the respondent submitted that the plaintiff
and the first defendant, that is, the appellant and the first respondent are close
relatives. The second respondent is a third party and he should not be saddled
with a burden of proof of a document which was executed by the appellant in
favor of the first respondent. He further submitted that, in terms of Sections
101, 102 and 103 of the Indian Evidence Act, the burden of proof that the
power of attorney dated 22.09.2014 was not executed by the first plaintiff in
favor of the first defendant is on the appellants/plaintiffs. He contended that,
the first plaintiff is the mother of the first defendant in terms of the plaintiff's
cause title. Based on the preliminary report of the District Registrar,
Ramanathapuram, a disciplinary proceeding has been initiated as against the
Sub Registrar, Keelakarai. What was collected during the preliminary inquiry
by the District Registrar cannot be evidenced. The opinion of the District
Registrar, Ramanathapuram, was a wild imagination and he was not inquired in
the disciplinary proceedings. The entire disciplinary proceedings has been built
up on false information. The District Registrar was not examined, but a few
persons were examined behind the back of Thiru.S.Pullani without giving him

an opportunity of cross examining the witnesses. The examination of the
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witnesses in the disciplinary proceedings ought to have been done in the
presence of the delinquent Thiru.S.Pullani. The factum of having given with an
opportunity should be explicit and should be borne out of the records. The
entire procedure adopted by the Inspector General of Registration that is the
disciplinary authority is not in accordance with law. The disciplinary authority
ought to have conducted the same with all fairness as against the delinquent

Sub Registrar of Keelakarai, Thiru.S.Pullani.

12.2.A careful perusal of the disciplinary proceedings would reveal that
there is no evidence as against Thiru.S.Pullani for having deleted the records
from the computer of the Sub Registrar office at Keelakarai. No evidence as to
the date of examination of the Computer Officer nor the details and dates of
removal of information is revealed in the inquiry report. Though the delinquent
Thiru.S.Pullani was held guilty in the disciplinary proceeding for which he was
inflicted with the punishment of removal from service, it is pertinent to mention
that in appeal, the order of the disciplinary authority imposing punishment of
removal from service, that is, the order of the Inspector General of Registration
was set aside and the Secretary to the Government observed that the delinquent
Thiru.S.Pullani is flawless. The Additional Secretary to the Government vide

G.0.D.No0.430, Commercial Tax and Registration Department dated 24.11.2016
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has set aside the order of punishment imposed on the delinquent Thiru.S.Pullani
by the Inspector General of Police. Though the second defendant is not
claiming under Thiru.S.Pullani, the plaintiffs have miserably failed to prove
beyond reasonable doubt that the aforesaid power of attorney was not executed
by the first plaintiff in favour of the first defendant. That apart, the suit is
completely barred by limitation. The date of knowledge of the alleged fraud
was on November 2014. However, the suit came to be filed only in the year
2018 and obviously, the same would be hit by Article 56 of the Limitation Act,
1963. Lastly, the learned counsel for the respondents submitted that Section
114 of the Indian Evidence Act, especially in Clause (e) and (f) would protect
the delinquent Thiru.S.Pullani by presuming that the official acts have been
regularly performed. Unless and until the same has been specifically reverted
by the plaintiffs, the case of the plaintiffs cannot be sustained. In view of the
said submissions, the learned counsel for the respondents/defendants pressed

for dismissal of the Appeal.

Analysis:-

13.The first plaintiff Tmt.A.M.S.Syed Ameena Beevi purchased the
plaint schedule properties by a registered sale deed dated 27.11.1989 from the

original owner namely Thiru.K.T.M.Abdul Khadar Sahib. The original owner
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delivered the possession of the suit properties to the first plaintiff
Tmt.A.M.S.Syed Ameena Beevi with effect from the date of sale, that is, from
27.11.1989 and she had been in possession and enjoyment over the plaint
schedule properties and the Sub Registrar Office copy of the said sale deed
dated 27.11.1999 is marked as Ex.A2. During the pendency of the original suit,
Tmt.A.M.S.Syed Ameena Beevi passed away on 27.12.2018. Her husband
Thiru.T.M.S.Mohamed Abdul Khadar pre-deceased the first plaintiff. Pursuant
to her death, her legal heirs were impleaded as the plaintiffs 2 to 7 in the suit.
The fulcrum of the plaintiff's case is that their mother, that is, the first plaintiff
Tmt.A.M.S.Syed Ameena Beevi did not execute the power of attorney dated
22.09.2014 in favour of the first defendant. According to the plaintiffs, the
same had been fraudulently created by the first defendant as if it has been

executed in his favour by the first plaintiff.

14.The plaintiff's claim is that, the first plaintiff had never visited the
Sub-Registrar office at Keelakarai and she was not present before the Sub-
Registrar, Keelakarai on 22.09.2014 at the time of the alleged registration of the
power of attorney dated 22.09.2014 in favour of the first defendant. Since the
said power of attorney has been fraudulently created by the first defendant, the

same is not a valid document. The copy of the aforesaid power deed dated
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22.09.2014 has been marked as Ex.A4. By the strength of the aforesaid
fraudulently created power of attorney dated 22.09.2014, the first defendant
executed a registered sale deed dated 26.09.2014 in favour of the second
defendant and the same is marked as Ex.AS5. The plaintiffs' claim that the power
of attorney is invalid and hence, the sale deed which has been executed by the
first defendant making use of the fraudulent power of attorney in favour of the

second defendant will not bind upon the plaintiffs.

15.1t is the categorical case of the plaintiffs that, at the time of
registration of the alleged power of attorney by the Sub-Registrar of Keelakarai,
Sub-Registrar Office on 22.09.2014, the first plaintiff never ever visited the
said Sub-Registry and only her passport size photo as obtained from her with a
fraudulent notion by the first defendant was shown before the web camera as if
the first plaintiff had personally appeared before the Sub Registrar, Keelakarai,
and thus the said power deed was executed in collusion and connivance with
the Sub-Registrar by the first defendant. In respect of the said fraudulent
registration of power of attorney, the third plaintiff had duly given a complaint
before the Anti Land Grabbing Special Cell, Ramanathapuram, on the basis of
which, Crime No0.49 of 2014 came to be registered as against the first and

second defendants under Sections 419, 420, 423, 465, 468, 471, 294(b), 504(i)
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of IPC and the said FIR 1s marked as Ex.A6. In the meanwhile, the District
Registrar, Ramanathapuram, had sent a detailed report to the Inspector General
of Registration, Chennai, elaborating that Thiru.S.Pullani, the Sub-Registrar of
Keelakarai, Sub Registrar Office had registered the power of attorney dated
22.09.2014 in the absence of the first plaintiff, Tmt.A.M.S.Syed Ameena Beevi
by showing a passport size photo of the first plaintiff before the web camera
thereby forging her signatures and thumb impressions in the aforesaid deed.
The said report is marked as Ex.A7. On the basis of the report of the District
Registrar, Ramanathapuram, the District Registrar (Audit), Madurai (North),
was appointed as the inquiry officer to inquire into the fraud. On the basis of
the inquiry report filed by the said inquiry officer, by the proceedings of the
Inspector General of Registration, Thiru.S.Pullani, Sub-Registrar, Keelakarai
Sub-Registrar Office was dismissed from service. The entire file pertaining to
the disciplinary proceedings initiated against Thiru.S.Pullani is marked as

Ex.X18.

16.The first reasoning given by the learned Trial Court for dismissing the
plaintiff's suit is that the first plaintiff had failed to specifically plead about the
fraud and forgery committed in the execution and registration of the power of

attorney, especially that the same was allegedly executed in her absence at the
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Sub-Registrar office at Keelakarai. The learned Trial Court categorically
observed that without any pleadings about fraud and forgery, no amount of
evidence could be permitted. Further, it was observed by the learned Trial
Court that no amount of evidence can be permitted without any pleadings and
hence, concluded that the evidence adduced by the plaintiffs in respect of fraud
and forgery cannot be entertained and the same is not permissible in the
absence of pleadings. The Code of Civil Procedure provides for the particulars
to be given in case of fraud in Order VI Rule 4 of CPC and the same is
extracted as follows:-

"In all cases in which the party pleading relies on any
misrepresentation, fraud, breach of trust, willful de-fault, or undue
influence, and in all other cases in which particulars may be necessary
beyond such as are exemplified in the forms aforesaid, particulars (with

dates and items if necessary) shall be stated in the pleading."

17.In view of the same, it is needless to state that when a party pleads any
fraud or breach of trust, in such case particulars elaborating dates and items and
other details has to be pleaded at the time of filing the suit. For the sake of
clarity, in the instant case, since the entire case of the plaintiffs have been built
upon their claim that the first plaintiff had never ever executed any power of
attorney in favor of the first defendant and that the first defendant had caused

the power of attorney fraudulently on 22.09.2014 by creating the same illegally.
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The relevant portion of the pleadings in the plaint is extracted as follows:-

“3.HTUT  CFTSHBlewen  @bbH  UTH]  HWIOBHIITET  (LPDMBULIED
SiILIID  OFUIR  eubs  Blewevulsv 1D Uydleursl  amilsl
waiGy BpS P DAUBGEG U Yoewid eWpSlE CETRSSS
Bumsd 22.09.2014-10 C5FH @@ OLITH DBBTT USHLD BPoSE0T
FTTLISIGUTONT  DIQIUVESHDI) youewnr  6T6wi.2618/2014-60  Bureilins
ugley GEFwigeienmy. &meur  CFTSSlemenr  SILOLEB SIS fSD
CouswiBd e1o0ip GBLL TGS 110 Llyplaursl B g
TUpPIS CBTRSSHI Curey GomLiy LeN] YeUTSBINOT 2 BLISHD]
OlFUig/6TT6ITTy.

4.9NuTE  CUTUINITS 2 _[fLUSS] CFUINILLLL  GLITSHI DIBHIBTT
QUGS Blemen LWeILBSD] 110 Ugsleurdl, 2 Ligsleimdl 6LILIbBSS
26.09.20140 G38 W DDFULILSHLD BPHBDT  FTTLISUTONT
DIQGUCVE & P60 2,62/ 600T 6160071, 2640/2014-6V uglay (AL
CsT@SHIeTETTy, CBLIy LTS BHBTT Yeuewid BbS GUTHILITED
IpPIS OBTBSHTWED 1D  LIgHleunHlumed 2 Mg CFunim L
plemevudlev 210 Lilgsleundl Gl eismeni.  ComLlg  Blemyul  26)60TLD
FLLLULIG — GFIV&GEmIQUIGSIVNY Qb  aUTHlenwt &L BLLBSSHE
FIQUIGIOIVmeV.  ComLig  GLITHI  DIDIBTT  YeUTD D BLIGHD]
OFunumi’ L eflugd 21 LgHeursHdsh berdh OBIub.

5.5066u GumpLip Gurel Ly yeuswrd SWT] GFUILI Blemywl
QYOUTLD LBl OCFUISSHI FOLUBSIONS UTHIUIGT IDBTTOT FH&
Z60T6) Tl @ITOBTSLYLD wreul L Blev Gwrsly SELLL Lflaisd
yasmy wey efsssler Gufled 1, 2 Ligsleumsdlsen wpmpid GomLig
QYOUTSBHI0 FTLF DBOUIIPSII L  BLFH6T OFHI MBOUIIPSDIL L
BLFS6T HI Gmm 61w 4Y2014-60 B.5.F. Ljflay 419, 420, 423, 465,
468, 471, 294(b), 504(D)ar g @WSHeD SHHaID DYfHDE LIBl6Y
OF NI (B6TTEN ).
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6.Cwopy CuTgl DBHETT  Yeewid CUTILTE 2SS
OFu i L gy STGTLIG] GHISHS! LOT6)L 1 LISH)GUTENT
DBVICUVE S B6D IIE Gl sutemeaT fl6D 2 66T LIBIYSHHImMm
SHMVRUBSS CBTBHSS elfleuten DbHms HH6UeL D 2 [fleniod
FULSBT ApsvlD GBI L [BH6D LIFTSHI Ho6wTD 6 Y4B  HTHBH6V
CFULILIILIBDIBEI.

7.Cwopup  Ulgresl  yeuewro 6-60 110 Ligpleursl,  eumrglier
LeDBLILIL HD HIp&bHemy FTLSleuTeny 2 _Seiliy er Gugreisd Ly
OFwin  Burey w&HCrens GFLG CumpLp YeueSHMmS LSy
CFuigionenmisenr  otaigd  Gompule  yeuewr  USIDBSHI  eUTD]
FMFLSIGUTONT — DjeVINVSBHI60  eugallevsmey  etaigud  6urglievevroGsv
oeufler  ymasliuLgems Bio Metric Web Camera @pei) 10
CIEmE BT  Blowevulled weUSSHI LWBSLILIL LD TRSSLLL B  GlopLig

QYOUTLD LISleY CFUNLILILIL BeTeNGI 61601 DYUiBend CIBTBHDHSBINTONTS.

18.A careful reading of the portions of the plaint extracted supra would
reveal that the first plaintiff has duly pleaded the nature of fraud played upon
by the first defendant in creating a fraudulent power of attorney in the nature as
if the same has been executed in his favor by the first plaintiff on 22.09.2014.
That apart, it is also specifically pleaded that the second defendant also had the
knowledge of the said fraudulent act of the first defendant. It is ridiculous as to
how the learned Trial Court came to a conclusion that the plaintiffs have not
pleaded any of the details elaborating the fraud and forgery as put forth by the

plaintiffs despite the first plaintiff having pleaded the same in her plaint as
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mandated by the Code of Civil Procedure. Having regard to the pleadings,
evidence and the submissions made by the learned counsels appearing on either
side, the following points arise for consideration in this appeal :-

“1.Whether the plaintiff is the absolute owner in possession
and enjoyment of the properties?

2.Whether the plaintiff is entitled to get the relief of
declaration and consequential injunction as prayed for?

3. Whether the first plaintiff has failed to plead that the power
of attorney deed dated 22.09.2014 was fraudulently created by the
first defendant forging the signature and thumb impression of the
first plaintiff in favor of him as if it had been allegedly executed by
the first plaintiff?

4. Whether the plaintiffs’ failure to seek any relief in respect of
the power of attorney dated 22.09.2014 would vitiate this suit?

5.Whether the plaintiffs ought to have filed a suit for
cancellation of sale deed and ought to have paid court fee under
Section 40 of the Tamil Nadu Court Fee and Suit Valuation Act and
instead of filing a suit for declaration of sale deed dated 26.09.2014
as null and void?

6. Whether the suit is barred by limitation?

7.Whether the judgment and decree passed by the learned
Trial Court in O.5.No.35 of 2018 is liable to be set aside?”

19.A careful reading of paragraphs 3, 4, 5, 6 and 7 of the plaint would
reveal that the first plaintiff has duly pleaded that the power deed dated
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22.09.2014 was not executed by her in favor of the first defendant and that the
same has been fraudulently created by the first defendant as executed by the
first defendant with clear particulars of date and items of properties as required
by the provisions of Order VI Rule 4 of the Code of Civil Procedure, 1906.
That apart the fourth plaintiff Tmt.Ayisha Niyas was examined as P.W.1 on the
side of the plaintiffs. The relevant portion of her cross examination necessary
for deciding this appeal is extracted as follows:-

Brps UfiFgemer 01.04.2018 e gmUL L LIB&ST6  6T6r
DTUWIT] — QUBTEIT Dm0  DBHIBTT — (PHUITS  BUIOGHSH]  IPSHS
BTHHD  CFUIHTT  6T60imTe0  FFIBTON. DSBS (WP6IIL] 6UDT  YBTEIT
DYMMONSSH Db  UPHG  IITEIBOT TR  CIBfUITSHI 6T
OlFrsiieonTed  FIHMe. DBMS (LPVILIUDT UBTEYT DIefemervHE 61607
STWTT  6TbDHNDH — DYoUTSHWBUND  GBLIBSPIH — CBTHHBV6m6V
eteory  GlFmedteonTe  FflBmenr.  06.01.2018 CHHui L uLeui  LIGSSIID
b.FT.2.1. [BT6d  (LpedT  MFTTeW600T  UTHESHAPEVLD  HTHHD — CIFUISH
SOIPID QI  QBIEYT  Seoler0  eleueDIL 60T BB BB
QUBSBIGIONT  6T6o1y  GIFTeiTeonTeD Fifliment.

“I-1b  6ur] BLO(PeWL W 2 _medleoy HTEeor 6Teviay  6T6voT6001  HTEUT
CFTSHBIBHT AT 6Bl 11D LlgSleundlenws  e1@ed  GlFUwIL
OlFrsireormy.  1wp Llgsleuns) eleiienienl i 2 _meeonym  6T60MT6D  {6M[
6I601H&  HMIHHI 2 _molleon] Yeury. Hewidd OFTHHED 2 66
ofbserfled  @apbH B UTL MBI 6)UG6VILILISBS 11b
Llg&leurdlenus  e1edr  SubloTeuTerr 11D euTd)  Blioe)  CFUISHTD

OUFT. 4.6 LBTII6D GIFTeO6VLILIL (B61T6eNh  6T6olimmey Fiflsmeor
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20.The first attester of the power of attorney dated 22.09.2014, namely,
Thiru. Thamimul Ansari was examined as P.W.2 and the relevant portion of his

deposition is extracted as follows:-

Brsir  wBCWIPSH  CuTLL  USBPSBO  wmy Wiy
NBOILIPSHSHI CUTL LTiH6IT 6Tl il OBFIUOT  6160IBITEY  QBLOS)
eI USBPSI0  wBCwpsdSsH  Curil Uiy  [BreT DB
NBOLIPSHSHI  CuT CLer.  QBIOKI 6]  6Telewel  6WBOILIIPSH S
Cum_s  Olanmersnsred  [Bredl  wBHOWIPSHSL — CLTL GLer.  [BTer
BOLIAPSHSHI Cur L ey Cougy wirj ew&BGWLIUpSSHI  CLITL L TiH6rT
el 61601b&H  OIBIILITSI. PlIBIIT 616015 (LPGOTLITE  WBOILIAPSHS]
Curi_Lmgmr  91606v&  61601hEH LilsdiL] 6mBOIAPSHSHI CLITL LTIT  6T63TEY
Dl e 6le0beH el Breir  ewBOWIpSHE  CUTLLTT.  (1pFH6D
eilFmgenswruiled  [Bredr  GIFTEVVIILIGNTONT Y66l  [BLOLISDT LSBT
DIVIUVS DD BT FILF]  wBOpSHSH  CurBw  Cur@s
FITTLIGIUTENTT LJ606VTE0INLILD, YBLOD] LD60T (G (LD 6160760111 LD
CIFTEITEOTT B 61T

LSS  DievieNevld  CFeirml  LJeO6VTwULD,  UBIOH]  LO6WTE5(HLD
6160T6m60T  6NB0ILIAPSH B! CLITL FoFTsiieor GpyLd Hmemev FHomf 10 (LPpH6e»
12 wewll GpS&H. BT MBCWIPSHH  CUTBLOITE LSBT
DIBVIIVESBIBES6NT 2_61TEaT eSSBS BTN  MBOLIPSHSHI  CLim GL 6.
61607600607 BmomrISLTLD BHIT6U6D B0/ B 6901 TG00 ILITOYT)T
SDIVIONVBSHPI0D  BLIES — MFTIemenTuiley  oflFmFenewr  CIFUISTTH6N.
QIBUTSHI @S lughHemd  CFTeTCeued.  DodHHhI LIS CIBTEITENT

CIF eI BT  [BT60T 6L 1| OB T60aTSL 60T
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21.The second attesting witness namely Thiru.Dhinakaran, who attested

in the power of attorney dated 22.09.2014, deposed his evidence as P.W.3 and

the relevant portion of the same is extracted as follows:-

‘Ol ey CLIF% G TemTL_6mbH MRUSHB/ UIPEHBMIGHIT
FHBIITERemen  Gumws  LTfSHCHeur.  [Bred  GCIFTeu  QIILITHBIGBED6T
MUDHBIHDHITEN  UPHBMI6hT FHBITTER6N DIl STy CIFUIST].
[BT6T  6T60TemBEHGLD 2014 LISPITSHMSB LT[THHI BeWL UITH]. 6UT.FT. D,
4 uSBTSHHIe0 2 6o Cyser HMjh  elevienieml_ul GCyFeir BIFHBHT6T
1Ty FflBmer. BV 2 6o CUTL GLT  eTsviepient i Cuim G
6T6IBI6D  FIfHiTen. UT.FT. Y460  Bleoibgedt  eleolml — FIL &
&IPS SBI  CUTL IBLILGI  [BTTSHT6N  6160mTeY  FfIHT6dl.  [BT6oT
NBOWIPSHSHI  CLITLIIBLILIGLI  [BT6TIBHT6  6160MIT6eY  FfIHT6ol.  [BIT6oT
NBOLIPSH B/ CLTBeIBBS (LpGITEOTT 60 151515} [BLITE6Yf60T
DB OILIAPSHBHISHET  DIPHeO  CUTLLILIL 19(BBSHSHI  6Teiml  CIFTedeonTe)
Fiflmen. YBLOB] LOGT& (B LD, L0l6orT Lieilu 67607
(LpTedllemeLUNEOBTOT — UT.FT. 4460  wBOIAPSHSHI — CIFUISTTH6NT

6TeIBIT6L  FiflBient.

22.0ne Thiru.L.Srinivasan, son of Lakshmikanth, Administrative Sub-

Registrar, District Sub-Registrar, Ramanathapuram, was examined as P.W.6

and the relevant portion of his evidence is extracted as follows:-

“@umoprsygd  pevus iy HGOy  Lflelsd  CerBHBIIL 1L
ysrfleor - pose0 Ex.X19.  opbs  ysmfled  FajusbSleureny 0%
BLOUQHNE  61(BHBFOIFTEVOVOVMEV  6TGUIMILD, 4 6)600TEIE6Y 60T

[BBVBMENT  GLILIDL BB CHTSHMeT  GIFTEVVLILIL (B6TT6eTTSh]  6TCOIMILD
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OlFreTennTeD  FfBT6d. (LpH6V NFTFememTuiled [BTes OFTEOILATENS]
Gumsd  mlev  GorFg  HGLY  Ufley  yuleumery  eleded]BLomeor
[BLUQBNBUJD  6TBSBFOIFTVS]  LIBTT  10sDIewe)  CIBT(HEHBe6D6m6ev
ereoi  OlFmententTey  FflBmerr.  OQFuILIB]  YleorT Uil ome 1
Ligleumenfll_1b SIDMUTILITeor IBL_6)1Q &6n&H % CH/TIf] 6TbH 6%
L&D OIBTBHB6V6m6eV 6T6umy GIFTeT6aTeD FIfHITeu.

Ex.X19 BLOUQBMBUND  OFULILGH YLbleorT LT 1oeumL L
LUGUTTfl_1D  Yeogms]  sTeiefls  UTHGApeVPLd  CIBT(HSHeVEM6V
6Teoimy  ClFmeitennTeL FifiBmeor. wWimj GUILIhSGH DIBIBTT LSBT L)
ExX17 Oeuwi' L Csr  oybsb  (pseuenJ  IOT6UL L. LIBUTENTT
NFTflesl  UTSHSBApeVD LBl CFUILIIVmeY  6T6dlmTe)  FIfIFHT6uT.
uedj USSP CBTHSS  OFUIIL  oleor Ll  wommid ey
uSIHIb  Cumm  BINHI WG  YBCUTTHEDETUID LI
LSBT0 2 _eitem  FIL FAbewemuid  NFTAIISHBG — oTeNl L

Ligleurery GBIl e6rd 616D HHeDILILIIeOm6V 6T60IBT6V  FifISTedr.

23.The pleadings in the plaint and the evidence deposed by P.W.1, P.W.2
and P.W.3 would clearly elicit the case of the first plaintiff that the power of
attorney dated 22.09.2014 was not executed by the first plaintiff in favor of the
first defendant, a distant relative of the first plaintiff at any point of time, by all
means. Having put forth the case that the power of attorney dated 22.09.2014
was not executed by the first plaintiff in favor of the first defendant but the
same has been fraudulently created by forging the signature and thumb

impression of the first plaintiff, the plaintiffs have not proceeded to challenge
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the validity of the aforesaid power of attorney dated 22.09.2014. On the other
hand, having filed this suit seeking to declare the sale deed dated 26.09.2014
executed by the first defendant in favor of the second defendant at Keelakarai
Sub-Registrar as null and void, the learned Trial Court has held that the
plaintiffs cannot directly challenge the validity of sale deed dated 26.09.2014
executed by the first defendant without challenging the validity of the earlier
power of attorney deed dated 22.09.2014. In addition to that, the learned Trial
Court held that, the plaintiffs ought to have sought the relief to cancel the
power deed dated 22.09.2014 and should have paid Court fee under Section 40
of the Tamil Nadu Court Fee and Suit and Valuation Act, since the plaintiffs
have raised the plea that the first defendant has fraudulently created the said
power of attorney. Finally, the learned Trial Court concluded that the suit filed
by the first plaintiff without seeking any relief against the power deed dated
22.09.2014 is not maintainable. The said conclusion has been arrived at by the
learned Trial Court relying upon the judgment passed by this Court in the case
of K. Kalidas (deceased) and others v. P. Munusami and another reported in
2019 4 L.W. 166. However, the said case is not applicable to the facts and
circumstances of this case. In the said case, the sale deed in question was
admittedly executed by the power of attorney of the plaintiff. The plaintiff

himself in the cross-examination admitted that the power of attorney was duly
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executed by him in favor of the first defendant. Hence, this Court held in that
case that the sale deed in question having been admittedly executed by the
power of attorney of the plaintiff and in such a case, the plaintiff having been in
his very name, so to say, eo nomine party as vendor, cannot wriggle himself out
of his liability to seek for cancellation of sale deed by contending that the
power of attorney defrauded him and further, it has been held in the said case
that if at all the power of attorney of the plaintiff is proved to have committed
any fraud, even then the plaintiff should pray for setting aside the sale deed and

cannot simply pray for declaring the sale deed as null and void.

24 However, in the instant case, either in the pleadings in the plaint or
the evidence deposed by the witnesses on behalf of the plaintiffs, nowhere it
has been admitted that the power of attorney dated 22.09.2014 was executed by
the first plaintiff in favor of the first defendant. In fact, it has been categorically
pleaded that the said power of attorney was created/concocted fraudulently by
the first defendant by forging the signature and thumb impression of the first
plaintiff. A copy of inquiry report by the District registrar office,
Ramanathapuram, to the first plaintiff regarding forgery of the general power
deed in the name of the first defendant dated 28.11.2016 has been marked as

Ex.A7 on the side of the plaintiffs.
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25.A careful reading of the same would reveal that on 21.11.2014, the
entire video footage with respect to the registration of the power of attorney
dated 22.09.2014 had been deleted. The true copy of the disciplinary
proceedings of Thiru.S.Pullani, Sub-Registrar Office, Keelakarai Sub-Registrar,
has been marked as Ex.X18. The said report would reveal that, the background
of the photographs of the first plaintiff, attesting witness, namely,
Thiru.Thamimul Ansari, who was examined as P.W.2 and the other attesting
witness, namely, Thiru.Dinaharan who was examined as P.W.3 would make it
clear that the background of P.W.2 and P.W.3 remaining the same, the
background of the first plaintiff was definitely different. The same itself would
establish that at the time of registration of document by Sub-Registrar
Keelakkarai on 22.09.2014, only the passport size photo of the first plaintiff
Tmt.A.M.S.Syed Ameena Beevi was shown before the biometric web camera as
if the first plaintiff had personally appeared before the Sub-Registrar,
Keelakkarai and registered the power deed in collusion and connivance with
the Sub Registrar. That apart, the evidence deposed by the attesting witnesses
P.W.2 and P.W.3 when read conjointly would reveal that the first plaintiff had
never visited the Sub-Registrar office on 22.09.2014 and an young aged

Muslim woman wearing Burqa was the one who actually made appearance
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before the Sub-Registrar on the said date. That apart, though the Government
vide G.0.(D).No.430 dated 24.11.2016, Commercial Tax and Registration
Department passed an order in the Appeals preferred as against the disciplinary
proceedings by the said Thiru.S.Pullani, Sub-Registrar, Keelakkarai Sub-
Registrar, modifying the punishment of dismissal from service as compulsory
retirement, in the said Government Order, it has been categorically concluded
that both the charges as against the said Thiru.S.Pullani has been proved
undoubtedly. The relevant portion of the same is extracted as follows:-

“LBYSHBIDBS  HEMEVUTTED  GUIPHBIGLILIL L “LiswilLimey”  eTeDiD
HEWIL_ 6NN 6IBTHHI BB CIF.LIeO6VT6N], (LDGITSOTEN  FTTLIGIUTONS,

611G BI6NToNT GLosv(psmmuii” 19 mer OIBITL[TLI6mL_ U]
2, 6600151 GThL_6ILD, SIONPHTH SIT&HLI LisooflLLiTevTy
CpioxTemenniLis e B (55 BIB GVPL_ 6DILD ST FUIDTH LD,
B6UGITLOTEH )LD D U16) CIFUIBHHI. DY UI6Y B S LILIN60T,
BLocOLpemmuiL L merjLig Tt B)evr GBBFFTL (HBHEPLD

[BIEBLIGTOTLOT BB  6T6BTEVILD, 6Uf 32 Y6wl(BH6T HEVEVLPsDBUICD
Coumr  GHBBIFT BBEBHSH 2 LUTIeY  Colemey  OCIFUISHIONTTNHE
BT DHIV  OBTemi(hLD, @euj BB DHSGDH  6THSHBLOT6T
BB Qi DieOevdkHI wBUJ (B CBmIS  CIBTewi(h  GIITSHI BIBHIBTT
UGS  UPey CFUISTT el BlewevLT(h  B6Vemev  6TETLINHD
BT DIV OBTemI(BLD, HeveonTfledT  GLosOLPsDMBUTL 196W6dT  LIGHBILITS
DIDIOPHSSI  AVTBSG —~— LUDles — SHIDBS  BEDCVEUJT6D
QUpmIGLIIL L “Lewfwmey  (Dismissal  from  service)”  etemid
sewi_eneenit ‘LM guiey“ (Compulsory Retirement) s1eniid

HEMIL_6MEITULITS OS] GULPHIGEVTEIDET  (pIge))  OIFUISI,  DIeieuTEm
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T Y eeTULNBBBSH.

26.The said Government Order itself would be a conclusive proof as to
the fraudulent attorney created, forged and concocted by the first defendant as
if the same has been executed in his favor by the first plaintiff. Obviously, in

this case, there is no prayer for cancellation of sale deed.

27.0n the other hand, the fourth relief sought for by the first plaintiff is
to declare the sale deed executed by the first defendant in favor of the second
defendant on 26.09.2014 bearing sale deed No.2660 of 2014 of Keelakkarai
Sub-Registrar as null and void. The claim of the second defendant is that, the
plaintiffs ought to have sought for the relief to cancel the power deed dated
22.09.2014 and should have paid Court fees under Section 40 of the Tamil
Nadu Court Fees and Suit Valuation Act instead of Section 25D of the Court
Fee and Suit Valuations Act. However, such an argument is not sustainable.
Only when an executant of a deed wants it to be annulled he has to seek
cancellation of the deed. But if a non-executant seeks annulment of a deed, he
has to seek a declaration that the deed is invalid or non-est or illegal or that it is

not binding on him.
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28.Though the second defendant relying upon the case in K.Kalidas
(deceased) and others v. P. Munusami and another reported in 2019 4 L.W.
166, has propounded that the first plaintiff being the executant of the power of
attorney in favor of the first defendant, the first plaintiff automatically becomes
the eo nomine party as vendor and hence, she cannot wriggle herself out of her
liability seeking for cancellation of sale deed by contending that the power of
attorney defrauded her. However, such an argument will not hold good for the
sole reason that, in this case in hand, the first plaintiff has categorically denied
the execution of the power of attorney in favor of the first defendant in her
pleadings and she has also duly corroborated her pleadings with suitable
evidence by letting in the evidence of the two attesting witnesses of the said
power of attorney as P.W.2 and P.W.3. That apart, the Administrative Sub-
Registrar of the District Registrar Ramanathapuram, has also been examined as
P.W.6 through whom the entire disciplinary proceedings initiated as against the
Sub-Registrar one Thiru.S.Pullani who served at Sub-Registrar, Keelakarai, at
the time of registering the said power of attorney came to be marked as Ex.X18.
Hence, the first plaintiff can never be contended as the eo nomine party as
vender who had executed a sale deed, which has been challenged in the suit in
favor of the second defendant through the first defendant. It is only the first

defendant who had defrauded by creating/concocting, forging the power of
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attorney in his name and thereafter, within 4 days of the execution of the said
power of attorney had executed yet another sale deed in favor of the second
defendant. Since the first plaintiff in the suit was neither the executant of the
power of attorney dated 22.09.2014 nor the executant of the sale deed dated
26.09.2014, I am of the considered view that the prayer seeking to declare the
sale deed dated 26.09.2014 as null and void is legally sustainable and it is not
necessary for the first plaintiff to seek cancellation of the aforesaid sale deed as

concluded by the learned Trial Court.

29.The Hon'ble Apex Court in the case of Suhrid Singh @ Sardul Singh
v. Randhir Singh and others by its judgment dated 29.03.2010 reported in AIR
2010 Supreme Court Case 2807 has dealt with a similar case and the relevant
portion of the same is extracted as follows:-

“6. Where the executant of a deed wants it to be annulled, he has to
seek cancellation of the deed. But if a non-executant seeks annulment of a
deed, he has to seek a declaration that the deed is invalid, or non-est, or
illegal or that it is not binding on him. The difference between a prayer for
cancellation and declaration in regard to a deed of transfer/conveyance,
can be brought out by the following illustration relating to "A' and "B’ --
two brothers. "A' executes a sale deed in favour of "C'. Subsequently "A'
wants to avoid the sale. A" has to sue for cancellation of the deed. On the
other hand, if 'B', who is not the executant of the deed, wants to avoid it,

he has to sue for a declaration that the deed executed by "A'is invalid/void
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and non- est/ illegal and he is not bound by it. In essence both may be
suing to have the deed set aside or declared as non-binding. But the form
is different and court fee is also different. If "A’, the executant of the deed,
seeks cancellation of the deed, he has to pay ad-valorem court fee on the
consideration stated in the sale deed. If "B', who is a non-executant, is in
possession and sues for a declaration that the deed is null or void and does
not bind him or his share, he has to merely pay a fixed court fee of Rs.
19.50 under Article 17(iii) of Second Schedule of the Act.”

30.Fully fortified by the mandates of the aforesaid judgment of the
Hon'ble Apex Court, observing that the first plaintiff has duly proved that the
power of attorney dated 22.09.2014 was not at all executed by her in favor of
the first defendant, the question of paying Court fees under Section 40 of the
Tamil Nadu Court Fee and Suit Valuation Act seeking cancellation of the sale
deed would not arise, since the plaintiff has sought for declaration of his title
over the plaint schedule properties and for the said relief, she has duly paid
Court fee under Section 25(b) of the Court Fee and Suit Valuation Act. That
apart, for the relief seeking to declare the sale deed dated 26.09.2014 as null
and void, the plaintiff being non-executant of the aforesaid sale deed as well as
the power of attorney dated 22.09.2014 has duly paid Court fee under Section
25(b) of the Court Fee and Suit Valuation Act and the same is appropriately

paid. The learned Trial Court relying upon the judgment reported in 2007 (1)
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CTC 367 observing the entire evidence should be taken into account and stray
admission in the evidence could not be taken into account, failed to take entire
admissions made by the plaintiff's side witnesses P.W.2 and P.W.3, that is, the
attesting witnesses of the power of attorney dated 22.09.2014, in which they
have categorically deposed that, instead of the first plaintiff, an young Muslim
woman clad in Burga was brought to the Sub-Registry, Keelakarai, for the
purpose of executing the said power of attorney. That apart, the learned Trial
Court has also proceeded to conclude that the disciplinary proceedings initiated
by the Inspector General of Registration against the Sub-Registrar,
Thiru.S.Pullani cannot be taken into consideration as a clinching, unassailable
and impeccable evidence on the side of the plaintiffs in respect of the non-
execution and non-registration of power deed dated 22.09.2014 by the first

plaintiff Tmt.A.M.S.Syed Ameena Beevi.

31.However, this Court is of the considered view that a careful perusal of
the power of attorney dated 22.09.2014 marked as Ex.A4 in page number 4
would clearly throw light on the fact that the background of the photographs of
the attesting witness Thiru.Thamimul Ansari and Thiru.Dinaharan were one and
the same and that of the first plaintiff Tmt.A.M.S.Syed Ameena Beevi had been

different. This fact has been duly considered in the disciplinary proceedings
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initiated as against the erring Sub-Registrar of Keelakarai Sub-Registry,
namely, Thiru.S.Pullani, on the basis of which a punishment of removal from
service has been inflicted as against him by the Inspector General of
Registration, Chennai. However, only in an Appeal preferred by him to the
Government, the Government vide G.0.DNo0.430 dated 24.11.2006 though
modified the punishment inflicted as against the said Thiru.S.Pullani from
dismissal from service to compulsory retirement had categorically concluded
that both the charges as against the said Thiru.S.Pullani initiated by the

Department remains proved.

32.Having dismissed 1.A.N0.209 of 2021 filed by the plaintiffs seeking
to appoint an Advocate Commissioner to take over the thumb impression
register for the settlement deed dated 16.09.2002 executed by Thiru.Sabinath
Sulaikha in favor of her sister, the first plaintiff Tmt.A.M.Syed Ameena Beevi
of Sub Registrar Office, Thousand Lights, Chennai, and the thumb impression
register for the power deed dated 22.09.2014 of Sub Registrar Office,
Keelakarai, for the comparison of thumb impressions of the first plaintiff by the
fingerprint expert and to get expert opinion and another interim application in
[.LA.N0.210 of 2021 seeking to send the thumb impression registers from Sub

Registrar Office, Thousand Lights, Chennai, in respect of settlement deed dated
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16.09.2002 and from the Sub Registrar Office, Keelakarai, for the power deed
dated 22.09.2014 for the purpose of comparison of thumb impressions affixed
in the disputed power of attorney dated 22.09.2014 and in the admitted
settlement deed dated 16.09.2002 by the fingerprint expert and to get the expert
opinion, the learned Trial Court concluded that the plaintiffs have failed to take
appropriate steps for comparison of signatures and thumb impressions found in
the power of attorney. The learned Trial Court based on the evidence of P.W.1
has contended that the third plaintiff came to know of the power of attorney
dated 22.09.2014 as early as in the month of November 2014 itself. It is the
third plaintiff, that is, the son of the first plaintiff, namely, Thiru.Thaika Syed
Mohaideen Sathak Jalal who had given a police complaint on 03.11.2014
before the Anti Land Grabbing Cell, Ramanathapuram in respect of the power
deed dated 22.09.2014 and sale deed dated 26.09.2014. Based on the said
complaint, an FIR came to be registered by the Anti Land Grabbing Cell on
20.11.2014. This fact has been clearly admitted by P.W.1 who is the fourth

plaintiff namely Tmt.Ayisha Niyas in her cross-examination.

33.In view of the same, the learned Trial Court proceeded to conclude
that the suit should have been filed within a period of 3 years, that is, on or

before 02.11.2014, but the suit was filed by the first plaintiff on 22.11.2018
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which is beyond a period of 4 years and hence, the suit is barred by limitation.
During 2014, the first plaintiff was 61 years old and at the time of filing
0.S.No.35 of 2018 on the file of learned Additional District Judge at
Ramanathapuram. The learned Trial Court has observed that the fourth and
third plaintiffs came to know of the alleged power of attorney dated 22.01.2014
created/concocted/fabricated by the first defendant as early as in the month of
November 2014, the same has also been admitted by P.W.1 in her cross-
examination. However, only on 01.04.2018, the second respondent had
interfered with the peaceful possession and enjoyment of the plaint schedule
properties by compelling the tenants to pay the monthly rent of the premises to
the second defendant. Only in view of the same, the cause of action for the suit

arose on 01.04.2018.

34.The pertinent question to be decided is that since the knowledge of
the power of attorney dated 22.09.2014 by the third plaintiff was admitted to be
as on 03.11.2014 itself, whether this suit is barred by limitation since the same

came to be filed in the year 2018?

35.When the execution of a document is disputed, then the evidence of

the attester of the said document would testify the genuinity of the same. In the
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instant lis in hand, the execution of the power of attorney dated 22.09.2014 has
been categorically refuted by the first plaintiff as well as the other plaintiffs.
The facts and circumstances put forth by the first plaintiff in her plaint has been
duly corroborated by the evidence of P.W.2 and P.W.3, that is, the attesting
witnesses who had signed in the said power of attorney dated 22.09.2014. It is
significant to underline that the attesting witnesses were examined as plaintiffs
side witnesses and not on the side of the defendants. That apart the first
defendant has been set ex parte by the learned Trial Court in view of his non-
appearance. Hence, it is the second defendant who wishes that the Court should
believe in the existence of the power of attorney dated 22.09.2014 and that the
same was executed by the first plaintiff. Hence, under such circumstances, the
second defendant who wishes the Court to believe that the power of attorney
has been executed by the first plaintiff has to prove the same before the Court
of Law in terms of Section 103 of the Indian Evidence Act. However, on the
defendants side except the power of attorney of the second defendant, none
other were examined to strengthen their case. The legal position can thus be
explained as that, if a person not having authority to execute a deed or having
such authority under certain circumstances which did not exist, executes a deed,
it is not necessary for the persons who are not bound by it, to sue to set it aside

for it cannot be used against them. They may treat it as non-existent and sue for
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their right as if it did not exist.

36.Even in this case, the same deed dated 26.09.2014 was executed by
the first defendant who had no authority to execute the same. However,
assuming such authority under the fabricated, concocted and created power of
attorney dated 22.09.2014, in that case it is not necessary for the first plaintiff
or the other plaintiffs who are the legal heirs of the first plaintiff to be bound by
it and to set it aside, since the same cannot be used against them. Since the
same has been fraudulently created and concocted, fabricating the first
plaintiff's signature/thumb impressions, the plaintiffs can very well treat the
power of attorney/sale deed dated 22.09.2014 and 26.09.2014 respectively as
non-existent. In fact, it is logically impossible for the first plaintiff who is not a

party to the sale deed dated 26.09.2014 to seek a decree for its cancellation.

37.The word “fraud” is meant “an intention to deceive;” whether it is
from any expectation of advantage to the party himself or from ill will towards
the other is immaterial. The expression “fraud” involves two elements, deceit
and injury to the person deceived. Injury is something other than economic loss,
that is, deprivation of property, whether movable or immovable, or of money

and it will include any harm whatever cause to any person in body, mind,
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reputation or such others. Thus, a fraud is an act of deliberate deception with
the design of securing something by taking unfair advantage of another. It is a
deception in order to gain by another's loss. It is a cheating intended to get an
advantage. Thus fraud as is well known vitiates every solemn act. Fraud and
justice can never dwell together. Fraud vitiates all transactions known to the
law of however, high a degree of solemnity. The Hon'ble Apex Court in the
case of Bhaurao Dagdu Paralkar v. State of Maharashtra and others reported
in 2005 (7) SCC 605 has dealt with the case of fraud and the relevant portion is

extracted as follows:-

“Fraud" in relation to statute must be a colourable transaction to
evade the provisions of a statute. "lIf a statute has been passed for some one
particular purpose, a court of law will not countenance any attempt which
may be made to extend the operation of the Act to something else which is
quite foreign to its object and beyond its scope. Present day concept of
fraud on statute has veered round abuse of power or mala fide exercise of
power. It may arise due to overstepping the limits of power or defeating the
provision of statute by adopting subterfuge or the power may be exercised
for extraneous or irrelevant considerations. The colour of fraud in public
law or administration law, as it is developing, is assuming different shades.
It arises from a deception committed by disclosure of incorrect facts
knowingly and deliberately to invoke exercise of power and procure an
order from an authority or tribunal. It must result in exercise of

Jjurisdiction which otherwise would not have been exercised.”
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38.The first plaintiff is the absolute owner in possession and title over the
plaint schedule properties by the strength of registered sale deed in her favor
dated 27.11.1999 executed in her favor by one Thiru.K.T.M. Abdul Khadar
Sahib. The first defendant played fraud upon her by creating, concocting,
forged and fabricated document, that is, power of attorney dated 22.09.2014, as
if the first plaintiff had executed the same in his favor. Thereafter, misusing the
said fraudulently created power of attorney dated 22.09.2014 the first defendant
had sold the suit property to the second defendant with a sale deed dated
26.09.2014. When a plea of fraud and forgery is specifically raised by the
plaintiffs, the question of application of limitation does not arise. Even
otherwise the plaintiffs have duly initiated criminal action as against the
defendants for their fraudulent deeds and acts by lodging proper police
complaint before the Anti Land Grabbing Cell as early as in the month of
November 2014 and the same is pending. That apart, on the report and on the
communication of the Anti Land Grabbing Cell to the Sub Registration
Department, disciplinary action has been initiated as against one
Thiru.S.Pullani the Sub-Registrar Keelakarai, Sub-Registrar, who colluded and
connived with the first defendant in registering the fraudulently created power

of attorney dated 22.09.2014 in the absence of the first plaintiff.

https://www.mhc.tn.?ov.in/judis
52/58



A.S.(MD)No.71 of 2023

39.In the facts and circumstances of this case, the cause of action need to
be culled out from reading the entire plaint. Since the transactions in power of
attorney dated 22.09.2014 and sale deed dated 26.09.2014 were made by the
first defendant in favor of the second defendant, the entire transaction would be
illegal, fabricated and fraudulent. Thus, both the documents are void and the
same cannot bind upon the plaintiffs. The defendants are land grabbers, who
actually indulged in fraudulently creating the power of attorney dated
22.09.2014. Hence, the entire sequence of events as stated in the plaint
commencing from the transfer of title to the suit property in favor of the first
plaintiff till the date of filing of the suit have to be considered as a whole to
find out as to whether the plaint as presented is barred by limitation. This Court
in the case of K.Chandralekha v. S.Ravikumar and others has dealt with the
case of fraudulent transaction and the same is reported in 2016-4-L.W.789 and

the relevant portion of the same is extracted as follows:-

“19. It is well settled that the plea of fraud, forgery, impersonation
in respect of certain transactions which are put in question, will go to the
root of the matter and if such plea is proved, any transaction made
however long ago, becomes void abinitio and the person claiming under
such fraudulent transaction cannot be permitted to hold such fraudulent
title continuously merely because a technical plea of limitation would
come to his rescue. Needless to say that the technical objections if any
raised should be encouraged, considered and decided by the Courts only

when such objection, if allowed, would result in rendering the substantial
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)

justice between the parties and not subverting the justice.’

40.The Hon'ble Apex Court in yet another case of Santosh v. Jagat Ram
and another has dealt with a fraudulent transaction reported in 2010 3 SCC
251 and the relevant portion is extracted as follows:-

“A fraud puts an end to everything. It is a settled position in law that
such a decree is nothing, but a nullity. It has come in the evidence that
when the respondents hearing started disturbing the possession of the
appellant and also started bragging about a decree having been obtained
by them, the appellant chose to file a suit. In that view, her suit filed in
1990 would be absolutely within time. The casual observation made by the
High Court that her suit would be barred by limitation, is also wholly

incorrect.”

41.Even in the instant case, the pleadings and the evidence of the
plaintiffs side witnesses would clearly bring to light the fact that, though the
plaintiffs have diligently initiated criminal action for the fraudulent deeds and
acts of the defendants by duly lodging a criminal complaint as early as in the
month of November 2014 before the Anti Land Grabbing Cell,
Ramanathapuram, the possession of the plaintiffs came to be disturbed by the
second defendant only on 01.04.2018, when they indulge in disturbing the

tenants who were rented in the premises of the plaint schedule properties by
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compelling to pay the rent to the defendants.

42.In view of the same, it is only when the defendants on the strength of
a sale deed in favor of the second defendant had indulged in disturbing the
possession of the plaintiffs over the plaint schedule property, the necessity for
filing this suit arose after 01.04.2018. Since the fraud vitiates the entire
transaction and once the plaintiff is able to prove fraud, the entire transaction
becomes void and the same goes to the root of the case of the defendants.
Therefore, when allegations of fraud are made out, the transaction becomes
void and to declare a void transaction, there is no period of limitation. Hence,
the conclusion of the learned Trial Court that this suit is barred by limitation is

not legally sustainable and the same is liable to be set aside.

43 Moreover, in terms of Section 111 of the Indian Evidence Act, the
burden of proving the good faith on any transaction is on the part of the person
who is in active confidence. Section 111 of the Indian Evidence Act reads as
under:-

“Section 111:- proof of good faith in transactions where one party
is in relation of active confidence: where there is a question as to the good
faith of a transaction between parties, one of whom stands to the other in a
position of active confidence, the burden of proving the good faith of the

s

transaction is on the party who is in a position of active confidence.’
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44 In this case, the first and second defendants who are in active
confidence by the strength of the registered power of attorney dated 22.09.2014
and registered sale deed dated 26.09.2014, ought to have proved that the entire
transaction had been done in good faith and that the first plaintiff had diligently
and willfully and voluntarily executed the same in the favor of the first
defendant. However, having not done the same, the defendants are not entitled
to challenge the plaintiffs title over the plaint schedule properties. This Court in
the case of S. Sangeetha and another v. R. Krishnamurthy and others
reported in 2021 SCC online Madras 6024 has dealt with a similar case and the

relevant portion of which is extracted as follows:-

“In all the above cases, it has been clearly held by this Court and
the Honourable Supreme Court that in an allegation of fraud, the law of
limitation will not come in the way of granting relief to the parties in the
event of the fraud being established by them. Therefore, the contention
raised on behalf of the respondents 1 to 3, about the limitation, is contrary
to the established legal principles and such contention is absolutely
without any merit and substance. So also is the decisions cited in regard
to the concept of good faith. The burden of proving the transaction done in

good faith is on the person in a position to dominate the will of another.”

45.In view of the elaborate discussions supra, I am of the considered

view that the suit is not barred by limitation. Since the fraudulent transaction
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established by the first plaintiff/plaintiffs has gone to the very root of the case
of the first and second defendants the entire transaction that is both the power
of attorney dated 22.09.2014 and sale deed dated 26.09.2014 becomes void. In
view of the same, I have no hesitation to hold that the plaintiffs have absolute

title and possession over the plaint schedule property.

46.Accordingly, the judgment and decree passed by the learned Trial
Court dated 23.12.2021 in O.S.No.35 of 2018 is hereby set aside declaring that
the plaintiffs are the absolute owner in title over the plaint schedule properties
and that the sale deed dated 26.09.2014 executed by the first defendant in
favour of the second defendant is null and void. In fine, this Appeal Suit is
allowed. There shall be no order as to costs. Consequently connected

miscellaneous petitions are closed.

21.05.2024
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