BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED : 02.09.2024
CORAM:
THE HONOURABLE MR.JUSTICE P.VELMURUGAN
THE HON'BLE MR JUS?FC];] K.K.RAMAKRISHNAN
W.A(MD)No.1027 of 2018

and
C.M.P(MD)No0.7190 of 2018

The Management,

A/3099, Tamil Nadu Transport Corporation

Employees Cooperative Store Limited,

No.27, Pasumpon Nagar,

Madurai — 625 003. ... Appellant/Writ Petitioner

.Vs.

1.The Labour Inspector,
Office of the Deputy Commissioner of Labour,
TNHB Office Building,
Ellisnagar,
Madurai — 625 002,
Madurai.

2.K.Thirumurugan ... Respondents/Respondents

PRAYER: Writ Appeal filed under Clause 15 of Letters Patent Act praying this
Court to set aside the order of this Court made in W.P.No.17955 of 2016, dated
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2.3.2018.

For Appellant : Mr.S.Kumar
For Respondent-1 : Mr.D.Sachiikumar
Addl.Govt. Pleader
For Respondent-2 : Mr.A.Rahul
JUDGMENT

(Order of the Court was made by PVELMURUGAN.,J)

The Writ Appeal is directed against the order of the learned Single Judge

this Court made in W.P.No.17955 of 2016, dated 2.3.2018.

2.The second respondent gave an application before the first respondent for
regularization of his service and the first respondent also considering his
application, passed an order in E/4457/2015 CPS NO.12 of 2015, dated
24.3.2016. The Writ Court, after considering the case of both the Petitioner and
respondent, partly allwoed the Writ Petition and modified the order passed.
Challenging the said order of the Writ Court, the Management has filed the

present Writ Appeal.
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3.The case of the appellant is that the appellant is a Cooperative institution
registered under the provisions of the Tamil Nadu Co-operative Societies Act and
the Rules framed thereunder. The appellant is having registered bye-laws with
regard to the constitution, member, object and other affairs of the stores and also
having special bye-laws relating to service conditions of the employees of the
stores. If any application is made in the appellant store to obtain cadre strength
of the vacant place, it should be filled up only through Employment Exchange
and Committee prescribed under the provisions of the Act herein. The second
respondent is a qualified diploma Engineer and he was engaged as a daily wage
employee as Computer Operator on 27.1.2001. Later on, he was working on
contract basis and he was receiving the salary on consolidated basis. Hence the
appointment of the second respondent was illegal and came to service by back
door entries as against the special bye-laws and Rule 149 of the above Rules and
without any qualification of decree in Cooperative Training and there is no post
of Computer Operator/Typist approved by the Management. Subsequently, the
erstwhile Board of Directors period was over and a Special Officer was
appointed by the department and they are looking after the day-to-day affiars and

did not ratify the defects and the appointment of the second respondent was
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illegal and irregular without necessary qualification and without approved cadre
strength of typist in the appellant store and the second respondent has no right to
claim permanency in the appellant store. Though the second respondent filed
petition before the first respondent and the first respondent directed to confirm
and regularize his post of Computer Operator, since he was working
continuously for 480 days in 24 calendar months under the provisions of the
Tamil Nadu Industrial Establishmens(Conferment of Permanent Status to

Workmen) Act, 1981.

4. The case of the second respondent is that the Tamil Nadu Industrial
Establishmens(Conferment of Permanent Status to Workmen) Act, 1981 is
applicable to the appellant herein. The appointment of the second respondent was
not illegal and based on the resolution passed by the appellant, he was
appointed.The Deputy Registrar has not disapproved his appointment and
directed his permanency at any point of time. Only he was denied regularization.
The appellant admitted about the exploiting of work and payment of low wages
to the second respondent, which is unfair labour practice as per Section 25(T) of

the Industrial Disputes Act and contrary to the provisions of Minimum Wages
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Act. The post of Computer Operator held by the second respondent falls under the
Industrial Disputes Act. The statutory remedy was rightly invoked by the second
respondent and the first respondent has rightly appreciated the oral and
documentary evidence and passed an order which is impugned in the Writ

Petition.

5.The learned counsel for the appellant would submit that the second
respondent was appointed in an irregular manner and without proper Committee
constituted under the Act and without necessary qualification. The appointment
of the second respondent 1s not valid and he came to service by back door entry
and he has completed 480 days in two years on 12.3.2001 and hence G.O.Ms No.
86, dated 12.3.2001 is not applicable as per the Justine’s case reported in (2002)
4 CTC 385 and Umarani’s case reported in reported in 2004 (VII) SCC 112.
The employees of the Cooperative Societies are covered under the Tamil Nadu
Industrial Establishmens(Conferment of Permanent Status to Workmen) Act, 1981
and the Act does not apply to the illegal appointment. The name of the second
respondent was not referred to by Employment Exchange from qualified persons

and hence the order of the first respondent is liable to be set aside. Further, he
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would submit that there is no legal sanctity in respect of the first respondent to
confer permanency in the post of Computer Operator of the second respondent,
which is unsustainable and hence the same is liable to be set aside. Further he
would submit that the second respondent was engaged on daily wage basis and he
was only engaged on 27.1.2001 and he has not completed 240 days in 24
calendar months and therefore, he is not entitled to get any permanency as a
matter of right and therefore, the first respondent failed to consider the peculiar
nature of the facts and circumstances of this case and has erroneously held and
the first appellate Court has also modified the order passed by the first
respondent. Further the first respondent failed to consider that the second
respondent entered into service by back door entry which is also not a sanctioned
post and further he has not completed 240 days and therefore the management is

before this Court by way of this intra-Court Writ Appeal.

6.The learned counsel for the second respondent would submit that the
second respondent was engaged as a Computer Operator without any break w.ef.
27.1.2001 to till today and he is a workman covered under the Act and he made

representation, dated 15.12.2011 to the Deputy Registrar of Cooperative
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Societies, Madurai seeking for regularization of his service. Even the appellant
also made a recommendation by proceedings, dated 30.6.2015 to the Deputy
Registrtar seeking to regularize his service after passing a resolution. Since the
Deputy Registrar did not come forward to pass an order on his application for
regularization and hence, the second respondent was constrained to approach the
first respondent for getting remedy under the statute . Though the appellant herein
filed a reply, dated 12.1.2016, admitted that the second respondent  was
continuously employed from 24.8.2001 and also further admitted that the second
respondent completed 499 days within the period from 27.1.2001 to 15.10.2022
and he completed more than 14 years of service. The Board of Directors of the
appellant passed a resolution recommending for his regularization. The first
respondent based on the materials placed before him, held that the second
respondent 1s entitled to get his service regularized from the date of his
completion of 480 days. Accordingly, the first respondent has passed the
impugned order. Further he would submit that although a resolution was passed
for regularizing the service of the second respondent, the second respondent has
not completed the adequate training in cooperative training but subsequently in

the year 2012, he qualified himself and therefore the Writ Court also rightly
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observed that from the date of the qualification prescribed for his post for his
post including the possession of Diploma in Cooperative Training, his claim for
permanency came into force and therefore there is no perversity in the order of

the Writ Court.

7.Heard the learned counsel appearing on either side and perused the

records placed before this Court.

8.Admittedly, the appellant is a registered store constituted under the
provisions of Tamil Nadu Industrial Establishmens(Conferment of Permanent
Status to Workmen) Act, 1981.Though the second respondent was initially
appointed from 27.1.2001, however, his name was not recommended by the
Employment Exchange and also at the time of his appointment there was no
vacancy and also there was no post of Computer Operator. Therefore, intial entry
of the second respondent was not legal and the same was a back door entry.
Further even prior to completion of 240 days, the second respondent himself had
entered into a contract of service with the appellant Management. Even the

Resolution passed by the appellant, dated 24.8.2001 clearly states that the
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Special Officer of the appellant and the second respondent entered into a contract
of service. Further the contract period is only for six months from 1.9.2001 to

28.2.2002.The Resolution, dated 24.8.2001 reads as follows:

FILOTETLD _6:

LIGOOTL_ B FTEM6V 1860125 60016001 LI6O0TLITENTIT QLILIBBLD
CLom6IBTaTEIEH60 FIOLOBHBHIOTS.

LOI6WT LOT&IL LD, 61.3099 SONPHTH D&
CLITSH G MUTHBIS BB Gl mblevmeniaer Inl (B36) LIGOOTL_ B FTEM6V 20/
27, UGDGIITEIBST, LIBUPIFFTeney, IOLIWT-3, Hovll DeVIeNevr - 1.

DKW IOT6UL L 1D, UTIQUILIL LY — &I L 1D,  YpHmLyfl 2 1 6wl
&I 1, C&.BBUPIHEB6IT H-6IL.67.L10.&BLILIGTTLILI6TTeN6T  [BLIT -2.

Quewih  BLITHEBLL — CFiHSHI  6TUPDHIH 6B L6075 60016001
Beusmev UILIBSLILISBITLD.

8ps  eUBSW 01.09.2001 1psHev 28.02.2002 euemdy  Hmi
IOTSHBIBEBSG 0L BLD BIPBHB6wIL. DQLILIHL UTGD  6hHIbOIBTONTENLILIBBBS.

1. ped 1eu%l BLUBSS OFTHSLTET  OetiE6mflent] OBMID DIHewer  FTiTHSD
2 _LIBJemIBIGENTeY  2-604%I  BAGT  SPpSmi L  uewfluilewer  GogGlsmenir(h
(P& BIHOIBTBES BHIPHBEMIL. ML UILILESHLD CLoBGIBTOTENLILIBBIBS.

2. GmLig QUIBSLD Ym TS BTVSHBESG LB CLoB6IsTerien i{BLL.

3. upsevreuskl wBUT MpLoLileamTed GosVId ml IOTH BTVSHIBGONT QUILIBSHDH NS
D19 B DI OIBITeNTENH|  6T60T6) LD,

4. @ps QUUBES BTVSHHV  CLBOIETETeN LB — LslSHTE oIS  ¢5.2800-
QUIPBIH OIS 6TeOlmILD ((HLITULT @eoort_muilyhal eTeoieoray (oL (Bid) GLomLilg FLOLIGTLD
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Lilg®! 1orHD UbHTD CHBHBHNT QUPBIGHISLI 6IeTe)lD, @BFei(h BLITHEBLD CFibhl
TP GCIBITevdnt eL I iDL ]

9.The second respondent is working as daily wage basis not in regular
vacancy or sanctioned post and further at the relevant point of time, there was no
post of Computer Operator. The Resolution itself shows that the second
respondent was engaged as a contract labour, that too, only for a specific period.
Further the second respondent was not a qualified person for regularizing the post
of Clerk and even the resolution referred to by the second respondent itself shows
that he was engaged as a contract labour and only for a specific period for
specified work as indicated in the resolution. Further as pointed out by the
learned counsel for the appellant, at the relevant point of time, there was no
vacancy in the post of Clerk and even the Sub Registrar of Cooperative societies
also pssed an order on 27.2.2015 that his employment cannot be confirmed or
regularized. There is no provision for regularizing his service and even as per the
resolution passed by the appellant on 24.8.2001, the second respondent was
engaged only as a contract labour between 1.9.2001 to 28.2.2002.Subsequently
his period was extended on contractual terms. Even prior to that period, his

name was not sponsored by the Employment Exchange and therefore, if at all the
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second respondent was engaged on daily wages and his appointment was also not
legal and further he did not prove the fact that he was working for more than 480
days continuously, since the contractual period cannot be computed for the
continuity of service. Further the learned Single Judge made an observation in
paragraph No.5 of his order that the special bye laws was amended on 27.8.2012
and as per the amended bye laws, possession of the Diploma in Co-opeative
Training is not necessary. The said bye-law referred to by the learned Single
Judge was not approved by the Board and it was only a proposal since bye law
was not amended on 27.8.2012 and the regularization from the date of
27..8.2012 1is not sustainable. As stated above, the entry to the appellant by the
second respondent 1is not proper, which is not legal and at the relevant point of
time, there was no vacancy and there was no santioned post or no regular vacancy
and further he was engaged only as contract labourer and not as daily wage basis
and he also did not prove that before he entered into a contract with the
appellant, he was working on daily wage basis continuously for more than 480
days in 24 calendar months and therefore, in these circumstances the order passed
by the first respondent and also the order of the learned Single Judge is liable to

be set aside.
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10.Accordingly, the Writ Appeal is allowed setting aside the order passed
by the first respondent in E/4457/2015 CPS NO.12 of 2015, dated 24.3.2016 as
well as the order of the learned Single Judge, dated 2.3.2018. No costs.

Consequetly, connected Miscellaneous Petition is closed.

[P.V.,J.] [K.K.RK.J.]
02.09.2024

NCS : Yes/No
Index :Yes/No
Internet : Yes / No
vsn

To

The Labour Inspector,

Office of the Deputy Commissioner of Labour,
TNHB Office Building,

Ellisnagar,

Madurai— 625 002,

Madurai.
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P.VELMURUGAN. J.
and
K. K.RAMAKRISHNAN.J.

vsn

JUDGMENT MADE IN

W.A(MD)No.1027 of 2018
and
C.M.P(MD)No0.7190 of 2018
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