C.R.P.(MD)Nos.2816 & 2526 of 2024

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

DATED: 11.12.2024

CORAM

THE HON'BLE MR.JUSTICE G.ILANGOVAN

C.R.P.(MD)Nos.2816 & 2526 of 2024
and C.M.P.(MD).No.15993 of 2024

C.R.P.(MD).No.2816 of 2024:

Anna Sorna Bai ... Petitioner/4™ Respondent/
12" Defendant
Vs.

Arulmighu Ponnambalam Pillayar Swamy Kovil,

Kadakkannivilai, Poochivilagam, represented by its

Trustees

1.Ayyaswamy

2.Chandra Sekaran ... Respondents 1 & 2/ Petitioners/
Plaintiffs 1 & 6

3.Ganesan

4 .Murugan

5.Azhagianayagam

6.Amarnath

7.C.N.Vijayan

8.Palkani

9.Mohana Packya Bai ... Respondents 3 to 9/
Respondents 1 to 3, 5 to 8/
Defendants 4, 6, 7, 14 to 17

PRAYER : Civil Revision Petition 1s filed under Article 227 of the

Constitution of India, to set aside the fair and decreetal order, dated

22.04.2024 in . A.No.2 of 2023, in O.S.No.186 of 1978 on the file of the
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C.R.P.(MD)Nos.2816 & 2526 of 2024

Principal Subordinate Judge, Nagercoil.
For Petitioner : Mr.R.J Karthick
For Respondents  : Mr.M.P.Senthil for R1 & R2

C.R.P.(MD).No0.2526 of 2024:

Arulmighu Ponnambala Pillayar Swamy Kovil,

Kadakkannivilai, Poochivilagam, represented by its

Trustees

1.Ayyaswamy

2.Chandra Sekharan ... Petitioners/ Petitioners/
Plaintiffs 1 & 6

Vs.
1.Ganesan
2.Murugan
3.Azhagianayagam
4.Annasornabai
5.Amarnath
6.C.N.Vijayan
7.Palkani
8.Mohana Packya Bai ... Respondents/Respondents/
Defendants 4, 6, 7, 12, 14 to 17

PRAYER : Civil Revision Petition is filed under Section 115 of Civil
Procedure Code, to set aside the fair and decreetal order, dated
22.04.2024 passed in [.LA.No.1 of 2023 in O.S.No.186 of 1978 on the file
of the Principal Sub Court, Nagercoil.

For Petitioner : Mr.M.P.Senthil

For Respondents  : Mr.R.J.Karthick for R4 & R5
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C.R.P.(MD)Nos.2816 & 2526 of 2024

COMMON ORDER

C.R.P.(MD).No.2816 of 2024 is filed to set aside the fair and
decreetal order, dated 22.04.2024 in I.A.No.2 of 2023, in O.S.No.186 of
1978 on the file of the Principal Subordinate Judge, Nagercoil.

C.R.P.(MD).No0.2526 of 2024 1is filed to set aside the fair and
decreetal order, dated 22.04.2024 passed in I.A.No.1 of 2023 in O.S.No.

186 of 1978 on the file of the Principal Sub Court, Nagercoil.

2.The facts in brief:

Suit in O.S.No.59 of 1978 was filed by the Arulmigu
Ponnambalam Pillaiyar Samy Kovil Trust through its Trustees against
the deceased Karunanidhi and others for declaration that to declare them
to be the trustees of the temple, to set aside the order passed by the Hindu
Religious and charitable Endowment, dated 22.01.1977, for recovery of
possession of properties for Management, to frame a scheme for
Management of the Trust, rendition of accounts and for costs. Suit was
partly decreed. Preliminary decree was passed, whereby, the order passed
by the Hindu Religious and charitable Endowment was set aside and

declared that the property of the trust must be managed by six family
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C.R.P.(MD)Nos.2816 & 2526 of 2024

legal heirs and for that must frame a scheme. Regarding delivery of
possession of the trust properties, it was ordered to be decided in the

final decree proceedings. In respect of prayer 'D' it was dismissed.

3.After that during the final decree proceedings in 1.A.No.102 of
2024 scheme was framed. As per the scheme, for management, a
General Body and Executive Committee was formed and the Executive
committee or the Managing Committee must be formed by way of
election. How the Electoral roll must be made, detailed procedure is laid
down in the scheme, which, we are not very much concerned here. The
terms of the committee was fixed as three years. Obligation was imposed
upon the Executive Committee existing at the relevant point, to take
steps to elect the succeeding Committee, within a month before the
expiry of their turn. The out going Committee must submit all the
charges to the General body and General Body must hand over the
charge to the succeeding Executive Committee. Regarding the
management of the properties right was vested upon the Executive
Committee and for accounts also Executive Committee is responsible.

Terms of the above said scheme is now under the subject consideration
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C.R.P.(MD)Nos.2816 & 2526 of 2024

in these two revisions.

4 Now the plaintiff through Ayyasamy and Chandrasekaran stating
that they are the trustees, filed I.A.No.2 of 2023 to appoint Advocate
Commissioner to prepare Voters list from the eligible members of the
trust to conduct the election of the trustees for the Executive Committee
in terms of the scheme decree framed by the Court, another is filed for

recovery of the properties.

5.That was resisted by the revision petitioners herein by filing
counter stating that the scheme was not framed as per the terms of the
preliminary decree. So it is not enforceable in nature. The members of six
families mentioned have not filed the suit and they are not the parties.
Apart from that it is also stated that due to the long, exclusive and
peaceful possession by the fifth respondent and his predecessor, the right
of management of the trust is lost. Apart from that other averments were
made, more specifically with regard to the management of the properties,
it is stated that no such relief was granted in the suit. So there was no

necessity for the 4™ and 5™ respondents to hand over or deliver
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C.R.P.(MD)Nos.2816 & 2526 of 2024

possession of the administration to the plaintiff. It is stated that against
the final decree, he filed A.S.No0.42 of 2008 before the trial Court. That
was dismissed for default. To restore that they have filed 1.A.No.20 of

2023. It is stated to be pending before the Principal District Court.

6.The trial Court after hearing both sides negatived the contentions
made by the revision petitioners allowed the petition for appointment of
commissioner to conduct the election and Advocate was also appointed
in this regard. Challenging the above said order, this revision in C.R.P.

(MD).No0.2816 of 2024 is preferred.

7.Along with [.LA.No.2 of 2023, I.A.No.1 of 2023 was preferred by
the same parties, seeking delivery of the property, on the very same
ground, the very same counter objection was made by the fourth and fifth
respondents, who are the revision petitioners in C.R.P.(MD).No0.2816 of
2023. The trial court after hearing both sides negatived the request made
by the plaintiff stating that they must file a proper petition for handing
over of possession; There is no executable decree in favour of the

plaintiff. By observing so, I.LA.No.2 of 2023 was dismissed. Against
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C.R.P.(MD)Nos.2816 & 2526 of 2024

which, C.R.P.(MD).No.2526 of 2024 is filed by the plaintiff.

8.Heard both sides.

9.Since the issue involved in both the revision petitions are one
and the same, though different reliefs, factual aspects are same. So

common order is passed.

10..LA.No.2 of 2023 was taken up for appointment of
Commissioner to prepare the voters list and conduct the election. This is
the second round of proceedings. Earlier when a similar situation arose,
the plaintiff filed E.A.No.45 of 2015 for a similar relief. That was

allowed by the Execution Court by the order, dated 19.03.2022.

11.That was challenged by the revision petitioner herein by filing
C.R.P.(MD).No.1639 of 2022. After considering the issue, this Court
directed the petitioner giving liberty to move proper application before
the trial Court for the relief, stating that EA itself is not maintainable and

it 1s without jurisdiction. In pursuance of the above said order the
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C.R.P.(MD)Nos.2816 & 2526 of 2024

present application was moved by the plaintiff, which came to be

allowed on the very same terms as passed in E.A.No.45 of 2015.

12.This is the second round now. Since the Civil revision was
disposed of by granting liberty to the plaintiff to move proper
application, I am of the considered view that the appointment of
Commissioner was not found fault by this Court in C.R.P.(MD).No.1639
of 2022. This Court is in full agreement with the view expressed by the
Court in E.A.No.45 of 2015. As per the scheme passed in the final
decree no authority was nominated for the purpose of conducting the
election once in three years for the Executive Committee. As rightly
pointed out by the Court, it is the duty of the Court to see that election is
conducted to give force to the scheme decree, then only it can be termed
as workable decree. The very same analogy will apply to this time also.
At the time of argument it appears that there was some controversy
between the parties over the religion of the plaintiff. But, that was
withdrawn at the course of hearing before this Court. So I am not
entering into that issue now. Since final decree has been passed by

framing a scheme, unless it is set aside in the manner known to law as
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C.R.P.(MD)Nos.2816 & 2526 of 2024

mentioned above, the decree must be put into execution in a proper
manner and that is an attempt made by this plaintiff. Even though it is
stated that against the final decree in framing the scheme, appeal was
preferred and later it was dismissed for default. Now LA is filed to
restore the same. It is not concluded so far. So pendency of application in
I.LA.No0.20 of 2023 to restore A.S.No.42 of 2008, will not stand in the
way of implementing the scheme. So the order passed by the trial Court
is perfectly legal and the challenge made by the revision petitioner is not
at all maintainable. In view of the fact that they are reiterating the very
same ground raised by them not only in the earlier round of proceedings,
but, in the suit itself, which was negatived. So the order passed by the
trial Court in [.A.No.2 of 2023 stands confirmed. C.R.P.(MD).No.2816
of 2024 is dismissed. No costs. Consequently, connected miscellaneous

petition is closed.

13.C.R.P.(MD).No0.2526 of 2024:

The very same problem like that arose in 1.A.No.2 of 2023
has arisen in this matter also. It is the contention on the side of the

respondent that in the final decree, at the time of framing of the scheme,
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C.R.P.(MD)Nos.2816 & 2526 of 2024

there was no terms in respect of handing over of possession of the
properties to the trustee for the purpose of management. That was the
point raised by the respondent before the trial Court that got approved.

Against which this revision is preferred.

14.The learned counsel for the revision petitioner had raised a
logical aversion. According to him, as per the scheme of the decree the
management of the properties will vest with the Executive Committee.
The Executive Committee is responsible for keeping the accounts and
duty bound to produce the same before the General body at the time of
meeting. So unless the property is delivered or possession is taken by the
appointed trustees they cannot manage the property and derive the
income to meet out the object of the trust. So according to him, the
elected Executive Committee members is entitled to take possession of
the property, for which, the objectors namely 4™ and 5" respondents
made are bound to hand over the possession and in fact they are
squatting on the property from 1978 making the execution of the scheme

decree a farce.
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C.R.P.(MD)Nos.2816 & 2526 of 2024

15.Per contra, the learned counsel for the respondent would submit
that no doubt that the Executive Committee has to keep the accounts, but
the stage has not arisen. Handing over the possession of the property for
the purpose of management will arise only when the of elected members
assume office. Till then, this petition must be considered only as a pre-

matured one.

16.To this counter argument, the learned counsel for the revision
petitioner would submit that if this argument is accepted, then the
elected Committee will driven to initiate fresh proceedings, which will
impair the working of the Executive Committee and it will in turn affect
the administration of the trust itself. So according to him, handing over
of possession for the purpose of management must be simultaneous with

that of the assumption of the office by the elected Executive Committee.

17.These arguments on the side of the revision petitioner sounds to
reason, meaning and logic. The apprehension on the part of the revision
petitioner that if such sort of initiation of the fresh proceedings are to

take place, then it will have no ending. Now in the light of the above said
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C.R.P.(MD)Nos.2816 & 2526 of 2024

submissions, we will go to the scheme decree. Term 13 may be extracted

hereunder for better appreciation.

"13.0&18 % SHem  UpTiofdHe0

(1) Bl @)L 657 60T LD LI6VLD Ulei emamwim (& &
O &Fm b B0 6T |65 FWIT C&r s gi& 60 6T
UL 19 63 & WIT &6 LD, {6 F UL O\ &M & i & a6t ul

UL SUTSD @& FHIL 6 Q6w et &BLILIL (b 66N .

(ii) Cl&m & &I & B 2668 & B LD CewunH@
2 miflerisarmsh Fmiurss ugmof&aiuL G euss (b L.

(i) O&FrsHSHMVI MBS UHLD  6u(HLT TR 6D
(peomLiLg 1S SULOMm] &) 66U & &) &
OamatenGoussi(hth.  Guogytd  pemmiuly  BIsTeuLll
& D& S B60 TEADY CFLIWIILL (b 6um1&Blullsh
QLOurdC Q&Fdiw  Coueas(h L.

(iv) 6 (b LOI 65T 151 &5 6T 6115 &5 all &
Casmyyp  @sveumwsd  CFASSIUL  Gouati(hld.
Qeueury SIS CFHMIID  FHULLTD YO
Qeun@uy Blauidhs 6l&uiw 6ok L.

(v) O &S FHI &S5 EHS CHemauliuhin
ug iy L1 655t) & 60T CHemaULILI(h 1D SHT6VEI & 6160
CFUIwIIIL  Goues(h Lb.

(vi) eaBb  Gpblmsvullaynd B  GumETeThU6L
Ulstemerwri  GhU UmSHSG aThbslorer @Qbs

CardgHbHaman allhuemet CFUSH SLTg."
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C.R.P.(MD)Nos.2816 & 2526 of 2024

18.So this term makes the position very clear that the Executive
Committee, as mentioned above, is to maintain and manage the
properties. Unless the possession is handed over to the elected Executive
Committee, they cannot manage the properties and derive income. The
only right that is available to the family members, in case of any mis
management of the property and the poojas of the temple term 18 (viii)
will apply.

"18. ...

(vilil) Q&rTSHHiSsen urmofiuglGsr CHrallsy Lyemne
FUULSWISCUT  BIOG  Gby 2 pllsrise
WpeCeardmid  eueni&d  Fuubsursceur  LiydFlenet
gai @mbare  QurgsGyalsy  0siflalls g
S5&HS (pey Gumblemaier Geussi(hLb."

19.0nly such a right has been given to the members of the family
and nothing more than that of the same. So the fourth and fifth
respondents, who are the revision petitioners in C.R.P.(MD).No0.2816 of
2024, are duty bound to hand in possession of the properties. Their
objection the right of the management of the property is lost by lapse of
time, cannot be taken into account at all now. It is the matter for

consideration by the appellate Court at the appropriate time.
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20.In view of the above said discussion the order passed by the
trial court, they have to move proper amendment of decree is not proper.
That order has been passed without taking into account, the above said
terms, in proper perspective. What applies to the appointment of
commissioner for the purpose of conducting election squarely applies
also to the handing over of the possession for the management. So they
are duty bound to hand over the possession to the elected Executive
Committee. The matter can be disposed of with a direction to the
respondents 4 and 5 to hand over the possession to the newly elected

Executive Committee, at the time of assumption of office.

21.With the above said direction, this civil revision petition C.R.P.
(MD).No0.2526 of 2024 stands allowed. The order passed by the trial

Court is set aside. No costs.

11.12.2024
NCC : Yes/ No
Index : Yes / No
Internet : Yes/ No
™

Note: Issue order copy on 13.12.2024.
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C.R.P.(MD)Nos.2816 & 2526 of 2024

To
1.The Principal Sub Judge, Nagercoil.

2.The Section Officer, E.R.Section/V.R.Section,
Madurai Bench of Madras High Court, Madurai.
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G.ILANGOVAN,J.

™

C.R.P.(MD)Nos.2816 & 2526 of 2024

11.12.2024
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