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Prayer: This Criminal Appeal has been filed under Section 374(2) of
Cr.P.C., to call for the records and set aside the Judgment and Conviction
dated 17.07.2023 in Spl.S.C.No.135 of 2019 on the file of the learned
Sessions Judge, Principal Special Court for Exclusive Trial of Cases under

POCSO Act, Madurai, and acquit the Appellant.

For Appellant  : Mr.D.Rameshkumar,

For Respondent : Mr.R.Sivakumar,
Government Advocate(Crl.Side)
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JUDGMENT

This appeal has been filed to set aside the judgment and conviction
passed by the learned Sessions Judge, Principal Special Court for
Exclusive Trial of Cases under POCSO Act, Madurai in Spl.S.C.No.135 of

2019 dated 17.07.2023 and acquit the appellant.

2.The appellant who is the sole accused in Spl.S.C.No.135 of 2019
on the file of the learned Special Judge, Principal Special Court for
Exclusive Trial of Cases under POCSO Act, Madurai, has filed this appeal
challenging the conviction and sentence imposed on him for the offence

under Section 9[m] r/w 10 of the Protection of Children from Sexual

Oftences Act, by the impugned order dated 17.07.2023.

3.Prosecution Case:

The appellant is the neighbour of the victim girl. On 09.04.2019 at
about 05.00 pm, when the victim girl went to the house of one Mary to
take a plastic bucket, the appellant grabbed the hand of the victim girl and
shut her mouth and kissed on her cheek and bit the cheek. Therefore, the

mother of the victim girl, P.W.1, gave a complaint before the jurisdictional
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police station and on receipt of the same, the respondent police registered
the case in Crime No.13 of 2019 for the offence under Sections 9[m] r/w
10 of Protection of Children from Sexual Offences Act. The investigating
officer conducted the investigation and arrested the accused and collected
the materials and filed the final report before the learned Sessions Judge,
Principal Special Court for Exclusive Trial of Cases under POCSO Act,

Madurai. The same was taken on file in Special Spl.S.C.No.135 of 2019.

3.1.After taking cognizance, the learned trial Judge framed the
charges against the appellant for the offences under Sections 9[m] r/w 10
of Protection of Children from Sexual Offences Act. The learned trial
Judge, upon the appearance of the accused, furnished the copies to him
under Section 207 of Cr.P.C., and framed the necessary charges and
questioned the accused and as he pleaded not guilty, and he stood for trial.
The trial was conducted and the prosecution adduced the evidence of P.W.1
to P.W.8 and marked the documents under Ex.P1 to Ex.P.12 and Ex.C1 also
was marked by the Court. Ex.C1, namely, the recording of the statement of

the victim girl also produced.
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3.2. The learned trial Judge, considered the same, examined the
appellant under Section 313 Cr.P.C., by putting the incriminating material
available against him and he denied the same and hence, the case was
posted for examination for the defence witness. On the side of defence, no

witness was examined and no document was marked.

3.3.The learned trial Judge after considering the oral and
documentary evidence, convicted the accused under Section 9[m] r/w 10 of
the Protection Of Children from Sexual Offences Act, by the impugned
order dated 14.09.2023 and sentenced him to undergo 5 years rigorous
imprisonment and to pay a fine of Rs.25,000/- (Rupees Twenty Five
Thousands only) with six months simple imprisonment in case of default

for the offence under Section 9[m] r/w 10 of the POCSO Act.

4.Aggrieved over the same, the appellant filed this appeal on the

grounds stated in the memorandum of grounds of appeal.

5.The learned counsel for the appellant submitted that P.W.1 had

illegal contact with someone. The same was questioned by the appellant
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and hence, false case was registered against him, stating that he committed
sexual assault upon the victim girl by kissing her on the cheek and bit the
cheek. The said version of the victim girl is false. The medical evidence
and also the other circumstances was not properly considered by the
learned trial Judge. He also further submitted that the delay in preferring
the complaint and no investigation relating to the motive is clearly shows
that the false case was registered against the appellant. The appellant also
submitted that the improvement in the statement recorded under Section
164 Cr.P.C., made by the victim girl clearly shows that there was a tutoring
on the side of the P.W.1 in order to save her skin from the stigma of illegal
relationship with somebody. The counsel also stated that there was an
admission with regard to the illicit relationship. In the said circumstances,

he seeks for setting aside the judgment passed by the Court below.

6.The learned Government Advocate (Crl.Side) submitted that when
the evidence of the victim girl inspired confidence and is cogent, this Court
has no jurisdiction to disbelieve her version. When there was a conflict
between the medical evidence and the ocular evidence, the evidence of the
victim girl has to be considered. In the said circumstances, he seeks for the

confirmation of the conviction and sentence imposed by the learned trial
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Judge.

7.This court considered the rival submissions made by the learned
counsel appearing on either side and perused the materials available on

records.

8.In order to prove the occurrence, the prosecution examined the
mother of the victim as P.W.1, victim as P.W.2, doctor as PW.4. P.W.6 and

P.W.7 are witnesses to the observation mahazar/Ex.P.7.

9.P.W.2 was capricious and has changed her stand at every stage. In
the complaint, it was stated that after her school hours, around 05.00 p.m.,
0f 09.04.2019, she went to fetch water from the corporation pipe. The said
corporation pipe was situated next to the house of the appellant. At that
time, the wife of the appellant allegedly took the plastic pot of the victim
to her house. Therefore, the victim went to the appellant's house to get it
back. At that time, in the said house, the appellant alone was present and
he forcefully grabbed the hand of the victim and shut her mouth to prevent
her from screaming and kissed her cheek and bit her cheek. The victim girl

pushed him down and ran away from the house of the appellant and on
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enquiry, she informed the same to her mother/P.W.1. Thereafter, a
complaint was made to P.W.8. on 11.04.2019, at 11.30 A.m. Hence, it is
under famdable that P.W.1 has not witnessed the occurrence directly and

she only heard about the sexual assault from P.W.2.

10.I1t is the specific case of the victim girl that the appellant
committed sexual assault by biting the cheek. But, there was no
corresponding injury as per the medical evidence. It is the specific case of
the prosecution, complaint was immediately made after the occurrence and
she was also brought to hospital immediately. The doctor categorically
deposed that there was no bite injury on the victim girl. The same was
corroborated with the evidence of the investigating officer. It is the specific
case of the investigating officer that both the complainant and P.W.2 victim
girl were present at the time of giving complaint and there was no injury
over the cheek of the victim girl. In assessing the above over all
circumstances, this Court unable to believe the evidence of the victim and
hence, the appellant was falsely roped in this course in order to save the
skin of PW.1. In the said circumstances, this court is not inclined to

believe the evidence of the victim girl and P.W.1.
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11.The victim deposed as follows:

MIB6T Sl lgB@& W CLTHETIT  SlgdHdHly  eumeUTT  sleliBTed  FiflHme.
DIUHTHBHTEN 61601 DIDIOT  ETCWIL_TUHTEH  FH(HLO6WID  CFUIGHISTENTT. FloLew e alev
Hflemws e160r SYDOTEN6T RTEWILTOUFHI HEWIUT DHgHHINTL LT 6leimms0 61FHM  (LpHevled
YHH LIB@ STl UT DQHSHTT. DsUeuTnl DgHHHev e1Hfldb@ (et  LBH6i

2 ML HHA LG 6165IBI60 EHTLUSHLD ERE06M6V.

12.The same was elicited during the course of the examination.
Therefore, it is clear that P.W.1's step father assaulted the appellant and the
appellant sustained injuries and P.W.1 also sustained injuries. The said
material fact has not been disclosed by either PW.1 or PW.2. To give a
twist to the said occurrence, P.W.1 and P.W.2 planned together and made
the false allegation against the appellant herein as if the appellant has
sexually assaulted the victim and “kissed on her cheek and bit her cheek
and also shut her mouth in order to prevent her from screaming”. In the
said circumstances, the case of the defense that in order to save the skin of
P.W.1, the appellant falsely roped by tutoring the victim girl has some

substance in this case.
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13.The victim girl also present at the time of the complaint and
averment of the complaint are as follows:

AbS GLS®S MRS oG GSYPHOS AES allyHE
&lomi 5 Lo6wflw G OlFaimeun s il 1960 I 82 G L0 & 657
WL (hld @Bt el Gpbyd  PmhesHieflafl  greGurseaiii
SIHHT  6BIE GHLSMS SRIGSH@ CHLLSEDG 6 GLpbensSullet
wsou  yss Quss sdmSSH  WssD  QETHEEH  aH
GUubmSmU  HSSAILTND uTeow  CurSDlusiami. 661  GSlphHems
ey seraflall bl Quabs allL&. WpoIIsO Yo 6168 10&H6T
gaialLl Garsey uwbhg GCaretih @mbaallL g, Cmny ustafldg
Curdl .y  uBSSVIBBES g  ISNures  @HbESSH. i)
CalLGurg Cuiuy BLBSmS Cl&Tsha)ds.

14. After making the above statement in the complaint, exaggerated
the version in the statement recorded under Section 164 of Cr.P.C., much
belatedly on 28.05.2019. In the statement under Section 164 of Cr.P.C., she
travelled more than the allegation what she stated in the complaint. But, in
the deposition before the Court she once again reverted book to the
allegation relating to the Kissing and biting the cheek. For better
appreciation, this Court extracted the three different versions in order to

appreciate her evidence.
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Averment in 164 of Cr.P.C.,

CalLam CaraiCatar. Syelaueeay
SHIT6H.
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Deposition before the trial Court

complaint statement
IYbS GLS®S Yihwom & 6w ] 6T(by & &6V 631 63111 (D50 e FTTenen:
MBI SIS DAL Q&msoed] st
569 & IYRIE GLHDSD MBI CurGeed. . . . .
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Cun &) AL 1960 Sy &&T & 6 ) GLEwms 85  OULTEILIB  LgsHCusT.  Bbs s
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GYboSHU &5H5 SHLIglCUTL (b, unQueheomd  DNBCS 266 SMDLISYSIIL 1960 TSI GlpulmeS.
aflLmiosd ureow sLeiCuill, @Es Qsriirme BT SUCLISND  Sewsnlt  Lligdsl emiseT oG
Qun & Suysironmi. e (&gd Worfenu Qe (hih UTFT6D WeULIGLIGH. Dbiom Couewevdd GLmL el B
GO S SJoueny | & awildBmir) @opliowus bs  SmS AL BGT  TdGSSI  MILILITIBE.
il alllpl(h Slarallearmmis. &6 QsriLmmis 09.04.2019 <oy B  Brer  eiGLTpSILDd  GLTe)
QLo & Al L g ey evssansd) Sorg o Ly afige) Hewrenl  qBSHEH @S HHECHH. WS
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LomGLei. i3 Qansoougd Seumisl L CsL s GUTaTTEIS. 61Ff 10T SHDIOTENEN
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s " QIR ppvsnssie  omuss  Grw  arbewm
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& el & &mmir) S GTID . o . , ; -
RIS 1 5. eytbuon pusr @pa'vgﬂav 2 a6 60)&56)11./@5@/ ST ULIG] SITed.
Eeiein afrsjg,‘]@a's@ s1ai ) bs 164 &.0Wp.F UTEGAPVLD BL.FT.H3 YSLb.

aaisenl i  Lpbs 655 04.04.2009
GureliF it s1evremenr FTAGHTTH6N.

YGLD.

15.Considering the different versions and also from the suppression
of the material fact that the appellant was attacked by the second husband
of P.W.1, the evidence of P.W.1 and P.W.2 do not inspire confidence of this

Court. From the above different stand on different on occasions and the
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material suppression of the injury on P.W.1 and the appellant and
considering that the allegation has not been corroborated by medical
evidence, this Court finds no truth in the prosecution case of sexual assault
alleged to have been committed by the appellant and the prosecution

miserably failed to prove the case beyond reasonable doubt.

16. From the record and above appreciation of the evidence and the
overall assessment of the circumstances, it is clear that PW.1 and her
second husband in order to escape from their legitimate prosecution for the
assault made upon the appellant, used P.W.2 as a tool and made false
allegations as if the appellant committed sexual assault. P.W.2 also made
false accusation against the appellant without knowing the implication and
also against the natural impression that the child will never speak
falsehood. The investigating officer also fabricated the records without
conducting the fair investigation. As per the evidence of PW.6 and P.W.7,
they are not the residents of the occurrence place and they specifically
deposed that they put their signature on the blank paper. The investigating
officer also admitted that she not even noted the place of the corporation
pump and also there is a omission to mention the date and preparation of

the observation mahazar. In all circumstances, the investigating agency 1is
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also the party to the said false prosecution.

17In view of the above discussion, PW.1, PW.2 and P.W.8
intentionally misused the provision of the POCSO Act, and false case was
registered against the appellant. This Court therefore, holds that the

appellant is entitled to get Hon'ble acquittal.

18.This Court aptly extract the following words of the Hon'ble
Mr.Justice.Krishna Iyer, to redress the further grievance of the appellant:

“Litigants are legal patients suffering
from injustices seeking healing for their

wounds”.

18.1.“The criminal trials lead to immense sufferings for all
concerned. Even ultimate acquittal in the trial may also not be able to
wipe out the deep scars of suffering of ignominy' ’!"/ Under Section 22 of
POCSO Act, false prosecution is an offence. Hence, P.W.1 is liable to be
prosecuted under Section 22 of the POCSO Act. Hence, this Court issues
direction to the Commissioner of police to register a case under Section 22
of the POCSO Act against P.W.1. Duty of this Court does not end with

passing judgment of Hon'ble acquittal and it has a duty to compensate the

12010 crl LJ 4303 Preeti Gupta Vs. State of Jharkhand.
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illegitimate a incarceration suffered by the appellant and the humiliation
and disgrace and the loss of reputation incurred by him ever since he was
booked. This Court also perused the answer given by the appellant during

the question of sentence, which reads as follows:

[BT6  6Ib%  HLIJID  LiswTeoTedleVemeV. 67607
wenened] LBBICHTUI GBTuITer. 6160THI  IDHEBSHEG
APENENT  QUSNTTFH]  Homm36). [BT6dT BTG UTHEM6NT
uriiés  Cedewi(Bld.  GEWBBSLILF  SH60oIL 6060

6UIPEIH  Coucni(BLD.

19.From the above, this Court decides to give an adequate
compensation of Rs.5,00,000/- payable by the District Legal Service
Authority under the victim compensation scheme. The appellant, who has
been suffering incarceration for the past number of years also would come
under the definition of the victim and hence, he is entitled to receive the

compensation.
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20.The learned trial Judge granted compensation of Rs.2,00,000/- to
P.W.2. This Court categorically finds that she made false accusation against
the appellant. Therefore, she is not entitled for any compensation. Hence,

the authorities are directed to recover the same from P.W.1.

21.This Court perused the entire records. The appellant due to his
family condition ie., his wife being a patient and his child being mentally
retarded sought for legal assistance. The District Legal Aid Authority
appointed Thiru.P.Prasath as a legal-Aid-Counsel. The learned counsel has
made his full efforts to find out the truth in the case and also achieved the
same by making an effective cross examination. Without his deft cross
examination, this Court could not have arrived at the above conclusion of
the false implication. Therefore, this Court records its appreciation to the

said legal-aid-counsel Thiru.P.Prasath.

22.In result, this Criminal Appeal Stands allowed. The judgment
passed by the learned Sessions Judge, Principal Special Court for
Exclusive Trial of Cases under POCSO Act, Madurai, in Spl.S.C.No.135 of

2019, dated 17.07.2023 is hereby set aside. Bail bond if any executed by
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him, shall stand cancelled. Fine amount if any paid by him, shall be
refunded forthwith. The appellant is at liberty, unless his presence is
required in any other case. Consequently, connected Criminal

Miscellaneous Petition is closed.

25.10.2024

NCC :Yes/No

Index :Yes/No

Internet :Yes/No

sbn

Note:Issue Order Copy on 28.10.2024.

To
1. The Sessions Judge,
Principal Special Court for Exclusive Trial of Cases
under POCSO Act,
Madurai,

2. The Inspector of Police,
All Women Police Station,
Thallakulam, Madurai City.

3. The Superintendent,
Central Prison, Madurai.

4. The Additional Public Prosecutor,
Madurai Bench of Madras High Court, Madurai.

5. The Section Officer,

Criminal Section (Records),
Madurai Bench of Madras High Court, Madurai.
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