S.A.(MD)No.131 of 2018
BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
RESERVED ON: 15.07.2024
PRONOUNCED ON: 28.10.2024
CORAM
THE HONOURABLE MR.JUSTICE K.MURALI SHANKAR

S.A.(MD)No.131 of 2018

and
C.M.P.(MD)No0.3438 of 2018
1.Jelastin
2.Jerold
3.Latha
4.Anthony
5.Selvi : Appellants/Respondents/Defendants
Vs.
S.V.Bernadet : Respondent/Appellant/Plaintiff

PRAYER:- Second Appeal filed under Section 100 of the Code of Civil
Procedure against the judgment and decree passed in A.S.No.9 of 2015,
dated 12.12.2017, on the file of the Principal District Court, Tirunelveli,
reversing the judgment and decree passed in O.S.No.73 of 2009, dated
10.12.2012, on the file of the Principal Subordinate Judge, Tirunelveli.
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For Appellants : Mr.K.Esakki
For Respondent  :Mr.S.Meenakshi Sundaram

Senior Counsel
for Mr.M.Senguvijay

JUDGMENT

The Second Appeal is directed against the judgment and decree
passed in A.S.No.9 of 2015, dated 12.12.2017 on the file of the Principal
District Court, Tirunelveli reversing the judgment and decree made in
0.S.No.73 of 2009, dated 10.12.2012, on the file of the Principal

Subordinate, Tirunelveli.

2. The respondent/plaintiff has filed the above suit claiming
declaration that the suit property belongs to her and for consequential
permanent injunction restraining the defendants and their men from in
any manner interfering with the plaintiff's peaceful possession and

enjoyment of the suit property.

3. For the sake of convenience and brevity, the parties will

hereinafter be referred as per their status/ranking in their original suit.
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4. The case of the plaintiff is that the suit property and the
adjoining properties were originally purchased by one Antony Guruz
vide sale deed dated 04.09.1915, that Antony Guruz had a son by name
Michel Visvasam and two daughters namely Asirvathammal and
Anthonyammal, that he died intestate in the year 1945 and after his
death, his son and daughters have been in possession and enjoyment of
the suit property, that Antony Guruz's son Michel Visvasam had
relinquished his share in the property and settled at Tuticorin in the year
1945 itself and thereafter, Antony Guruz's two daughters have been in
possession and enjoyment of the suit property left by him, that Antony
Guruz's daughter Asirvathammal had a daughter by name S.V.Bernadet —
plaintiff herein and two sons namely Irudayaraj and Anthony Pitchai, that
Antony Guruz's second daughter Anthonyammal remained unmarried and
she sold her 1/3 share in the suit property left by his father to the
plaintiff's brother — Anthonypitchai, that the said Anthonypitchai, in the
property purchased by him and also the share inherited through his
mother, had constructed a house property in the vacant land situated on
the north of the house property wherein Asirvathammal was in

possession and enjoyment of the same, that the plaintiff's mother
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Asirvathammal died intestate on 27.01.1967 and thereafter, the plaintiff
and his two brothers had inherited the property, that the plaintiff had
along with his family had been in possession and enjoyment of the suit
property after the death of his mother, that the plaintiff by demolishing
the house already existing, had constructed a new house in the year 1969
and since then by paying the property tax and by paying electricity
consumption charges had been in possession and enjoyment of the
property, that Michel Visvasam, without having any connection with her
sister's family, died in the year 1969, that he had four daughters, namely
Chellammal, Pitchammal, Reeta and Porus and five sons namely
Kulanthaisamy, Irudayam, Jeshiah, Joseph and Prales, that the first
defendant is the wife and the defendants 2 to 5 are the son and daughters
of Jeshiah, S/o Michel Visvasam, that they had settled at Mumbai and
they have not claimed any share in the suit property at any point of time,
that the defendants were fully aware that the plaintiff was in exclusive
possession and enjoyment of the suit property and they have not raised
any objection at any point of time, that the defendants are Jeshiya's
brothers and sisters, who were never in possession and enjoyment of the
property and even assuming that they are having some rights, they have

lost it by adverse possession, that the defendants with an intention to
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extract money from the plaintiff, has attempted to interfere with the
plaintiff's possession from 20.04.2009 onwards and that therefore, the

plaintiff was constrained to file the present suit.

5. The defence of the defendants is that the suit property and other
properties were originally owned by Anthony Guruz, that the suit
property came to be owned by his son and two daughters, that Michel
Visvasam has never relinquished his share in the suit property and till his
life time was also in possession and enjoyment of the property, that the
legal heirs of Michel Visvasam used to visit the native place and at that
time, they used to stay in the suit property, that the alleged sale by
Anthonyammal in favour of the plaintiff's brother is not admitted and the
plaintiff has to prove the same, that the plaint averments are all false and
the plaintiff alone is duty bound to prove the same, that since the suit
property was owned by predecessor in title, the plaintiff should have filed
the suit for partition and the present suit for declaration and permanent
injunction is legally not maintainable and that since the other legal heirs
of Anthony Guruz are also in joint possession and enjoyment of the
property, they are the necessary parties to the above suit and hence, the

suit 1s liable to be dismissed.
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6. The learned trial Judge, upon perusing the pleadings of both
parties, has framed the following issues:

(1) Whether the plaintiff is entitled for the relief of declaration that
the suit property is exclusively belongs to the plaintiff?

(2) Whether the plaintiff is entitled for the relief of permanent
injunction restraining the defendants not to interfere in the peaceful
possession and enjoyment of the plaintiff in the suit property?

(3) Whether the suit is not maintainable?

(4) What the other relief, the plaintiff is entitled to?

7. During trial, the plaintiff has examined himself as P.W.1 and two
other witnesses Tmt.Mary and Thiru.Inico as PW.2 and P.W.3
respectively and exhibited 13 documents as Exs.A.1 to A.13. The
defendants have examined the first defendant as D.W.1 and one
Thiru.Henri as D.W.2 and exhibited 7 documents as Ex.B.1 to B.7. The
learned trial Judge, upon considering the pleadings and evidence both
oral and documentary and on hearing the arguments of both sides, has
passed a judgment and decree dated 10.12.2012 dismissing the suit.

Aggrieved by the dismissal of the suit, the plaintiff has preferred an
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appeal in A.S.No0.9 of 2015 and the learned Principal District Judge,
Tirunelveli, considering the materials available on record and on hearing
the arguments of both sides, has passed the impugned judgment and
decree, dated 12.12.2017, allowing the appeal and thereby setting aside
the judgment and decree passed by the trial Court and granted the reliefs
of declaration and permanent injunction as sought for. Challenging the
reversal judgment of the appellate Court, the defendants have preferred

the present Second Appeal.

8. At the time of admission, the following Substantial Question of
Law came to be framed:

“ When the plaintiff has not even pleaded ouster; is not the lower
appellate Court right in decreeing the suit in favour of the plaintiff by
saying that the plaintiff has prescribed title by adverse possession,

especially when the defendants are admittedly the co-owners?”

9. The learned Counsel for the appellants/defendants would submit
that the first appellate Court on knowing the facts that that the alleged
sale deed executed by Anthonyammal selling her 1/3™ share in favour of

the plaintiff's brother Anthony Pitchai by fixing the boundaries, ought to
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have come to a conclusion that there was no oral partition between the
plaintiff's mother family, that the first appellate Court had taken the
evidence of D.W.1 in isolation manner and came to the conclusion that
D.W.1 admitted that Anthonyammal had sold her 1/3 share in favour of
Anthony Pitchai, that there was no oral partition held between the legal
heirs of Anthony Guruz, that the plaintiff has nowhere stated about the
death of wife of Anthony Guruz and her name, that the plaintiff has
miserably failed to prove that Micheal Visvasam was resding at Tuticorin
due to his avocation and he used to visit the suit property now and then,
that the plaintiff in her evidence would admit that there was no partition
between her mother and maternal aunt in respect of the suit property, that
the plaintiff has also failed to show as to on what basis tax assessment
and electricity connection came to be changed in the name of the plaintiff
and that the plaintiff has not pleaded anything about other coheirs namely

Irudhayaraj..

10. The learned Counsel would mainly contend that the plaintiff
has not raised necessary pleadings for ouster and the date on which, she

was in actual, open and uninterrupted exclusive and continuous
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possession of the suit property and the plaintiff has also not produced any
document to show that she is in possession of the property from 1986,
that the first appellate Court, without considering the other evidence
available on record, has given much importance to the evidence of D.W.1
and came to a conclusion that the plaintiff has proved that she had

perfected her title by adverse possession.

11. The learned Senior Counsel appearing for the plaintiff would
submit that Antony Guruz had died in the year 1945 and hence,
immediately his son Micheal Visvasam had inherited the property even in
the year 1945, but the defendants have not produced any documents to
show that Micheal Visvasam either claimed any share in the property or
he had been in possession and enjoyment of the said property, that
Micheal Visvasam had relinquished his share in the year 1945 itself and
had gone to Tuticorin for eking his livelihood and that Micheal Visvasam
had died in the year 1969 and from the date of death of Antony Guruz in
1945 till the date of demise of Micheal Visvasam in the year 1969, there
is absolutely no document to prove the possession and enjoyment by
Micheal Visvasam or his immediate legal heirs for 24 years. The

defendants have also not produced any iota of evidence to prove their
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possession and enjoyment even after the death of Micheal Visvasam in

1969 till the date of filing of the suit in 2009.

12. The learned Senior Counsel would further contend that the
plaintiff had produced Exs.A.4 to A.13 to prove her long possession and
enjoyment of the suit property, that the plaintiff after changing the
property tax assessment in his name and after obtaining the electricity
connection, had been paying the property tax and electricity consumption
charges, that the legal heirs of Irudayam have sold the share belonging to
[rudayam in favour of the plaintiff by Exs.A.2 and A.3, that the plaintiff
had proved her continuous uninterrupted possession and enjoyment over
the suit property for more than 60 years right from the date of death of
Antony Guruz, that the defendant — D.W.1 had made many admissions in
favour of the plaintiff, that D.W.1 had admitted that the plaintiff was in
possession and enjoyment of the suit property, that they were never in
possession of the property and that the appellate Court, upon considering
the oral and documentary evidence, adduced by the plaintiff and on the
basis of admission of D.W.1 and other witnesses, had come to the
decision that the plaintiff is entitled to get the relief of declaration and

permanent injunction.

https://iwww.mhc.tn.gopyiBQis




S.A.(MD)No.131 of 2018

13. Admittedly, the suit property and adjoining property came to
be owned by Antony Guruz, vide sale deed dated 04.09.1915. It is not in
dispute that Antony Guruz had died intestate in the year 1945 leaving
behind his son Micheal Visvasam and two daughters Asirvathammal and
Anthonyammal. It is also not in dispute that Asirvathammal had a
daughter namely S.V.Bernadet — plaintiff herein and two sons namely
[rudayaraj and Anthony Pitchai and that the said Anthonyammal died on

27.01.1967 as unmarried.

14. It is also not in dispute that Micheal Visvasam had four
daughters and five sons and the defendants are the legal heirs of Jeshiah,
son of Micheal Visvasam. It is not in dispute that Antony Guruz had
purchased a house plot having 7 %4 cubic feet on the West East, 25 cubic
feet on the North South and a thatched shed having Door No.15 therein.
As rightly observed by the learned appellate Judge, the said Antony

Guruz had purchased 704 sqft of land along with tiled house therein.

15. The case of the plaintiff is that Anthoniammal, daughter of

Antony Guruz , who remained unmarried, has sold her 1/3 share in the
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property left by Antony Guruz to the plaintiff's brother Anthony Pitchai
and that the said Anthony Pitchai in the property purchased by him from
Anthonyammal and his share of land inherited through his mother
Asirvathammal, had constructed a house in the year 1978, which was
situated on the North of the old house left by Antony Guruz. No doubt,
the defendants have disputed the sale deed in favour of Anthony Pitchai
and according to them, there was no partition between the legal heirs of
Antony Guruz and as such, Anthony Pitchai cannot claim ownership over
any specific portion of the property and that in the absence of the
production of the sale deed in his favour and proving of the same, the
same does not bind the defendants. But as rightly pointed out by the
learned Senior Counsel, the first defendant in her evidence would admit
specifically that Anthonyammal has sold her 1/3 share in favour of her
sister Asirvathammal's son Anthony Pitchai and that she had seen that
document, when the same was shown to her by him and that therefore,
the defendants were fully aware of the sale deed executed by
Anthonyammal in favour of Anthony Pitchai and the subsequent

construction of the house property by him. D.W.1 would admit “if ameop
Wrema  seigh ulfeomeor TGS afG Ssb CeToLMT. ABHTmP  1PFoS

Dagmaean 1/3 ulBevenr 190EH /| dbg PGS Gsmodmir. Db dmend
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Wrema oihs ot Dsueunm 1G5 af G S 1peomiT orediml  GEHPWITHI. 61601

BposombEdd 1P1sT0 dsinm of G BL 1 eonir.”

16. It is not the case of the defendants that after coming to know
about the sale allegedly made by Anthonyammal and the alleged partition
made by Anthony Pitchai and the construction of the house property,
Micheal Visvasam or his sons and daughters or the defendants have

raised any objections.

17. According to the plaintiff, after death of Antony Guruz and
after the relinquishment of 1/3 share by Micheal Visvasam and the
consequent settlement at Tuticorin, Asirvathammal and Anthonyammal
had been in possession and enjoyment of the suit property and after the
sale by Anthonyammal and the construction of a house property therein
by Anthony Pitchai, the plaintiff along with her family had been in
possession and enjoyment of the property. It is the further case of the
plaintiff that she had demolished the house already available in the
property and constructed a new house in the year 1969 and since then,
she had been in possession and enjoyment of the property. According to
the plaintiff, her another brother Irudhayaraj had relinquished her share
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in the suit property in favour of the plaintiff by executing two deeds

dated 12.06.2006 and 26.05.2006.

18. Considering the above, it is very much clear that the
defendants have claimed shares in the suit property on the basis that the
original owner Antony Guruz had died intestate and after his death, his
son Micheal Visvasam and other two daughters had inherited the
property, whereas the plaintiff's ownership over the entire property as she
had inherited the share through her mother and the relinquishment of
share by his brother and the remaining property by adverse possession as

against the legal heirs of Micheal Visvasam.

19. The defendants have canvassed a new case at the trial that the
first defendant has sold the suit property in favour of her son fourth
defendant vide sale deed dated 18.03.2009 on the basis of the power of
attorney taken under Exs.B.2 and B.3 from some of the heirs of Micheal
Visvasam. As rightly observed by the learned appellate Judge, in Ex.B.1
sale deed, it has been stated that the property sold under the said
document was belonging to the vendors who had inherited the same from

Antony Guruz. It is pertinent to note that the first defendant has sold the

https://iwww.mhc.tn.gop4riRgis



S.A.(MD)No.131 of 2018
entire suit property in favour of the fourth defendant, but the defendants
have not shown the basis on which the said document came to be
executed. Even according to the defendants, in the written statement,
they are having a share as the property was owned by Antony Guruz, but
at the trial, had given evidence that the first defendant had sold the
property as if they are the absolute owners of the suit property. More
importantly Ex.B.1 sale came to be executed on 18.03.2009 whereas the
present suit came to be filed on 29.04.2009. The plaintiff as P.W.1 in her
evidence would say that she had removed the thatched shed available in
the property and constructed a tiled house, that she obtained electricity
connection and water connection and also changed the name of the tax
assessment from her grandfather to her name and that she had also
constructed a toilet in the property. The plaintiff has produced tax
receipts, electricity consumption card, electricity receipts, water charges
receipts, tax assessment pass book under Exs.A.4 to A.13 and
whereunder it is evident that the plaintift had been paying the property

tax, electricity consumption charges and water consumption charges.

20. It 1s the specific case of the plaintiff that she had been in

possession and enjoyment of the property from 1985 onwards. The first
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defendant as D.W.1 in her cross-examination would specifically admit

that the plaintiff had been in possession of the suit property. The relevant

portion of D.W.1 evidence is extracted hereunder for better appreciation:

...... ST GFT5HS0 af B 2 sdieangl. AHs aflped aumdd NGs
150011 D G a5 5 el &4 Galg G BB mITT. UM
G IPGHESEETL DT CFLSBEEDTT.  ard Gl uP®mEeamed
STauT  GFTSH%ed o stem  aflbd amd  Guuiflsb LBl
Comeooriil]  GHTHHEBIUL BeiTaTgl.  (P6IL] 6660  Fn_cTWTH G505
QPU B  dneoyursd  LomHpfufp S mmiT. GBI  CemsorlId s WITed
cumiul Gsitangl  eredimmed  FIflGmedl. DA HTm! &Hob!  GuwPedmba
auif!  af@infemeor aumHursE e &Heot GUUBHS THY GHTedL_TT. L4 O
AIbL_HamTd  aumdy  Dslleumml  &iTeman  GIFadHds o EDITT  6T60IMIT6D
oTelh® GHFWTH. e BTUT GIFTHESH PJ CITHETE  ShDl

. ) . . '3 o 9
Fiadh BT 2 6TenOHIMITed  FiflgHmedr.

21. D.W.1, during subsequent cross-examination made on

24.09.2012 would again reiterate

“or.am.m.1ed GO Gelten  GandHd afG o sang. AHG afliped s

Sirursl  GulesSETT  ereimmed  FfHmell. oI.FT.<Dp.1l — b eI B 6I6LMBUITSH

S ®GSGID  CUTHIFGaT  ol6iugh  elmHSGHHIBSHID  oredim  6lebddb
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eaiflumg. ... sraur  afl hsmer  aufalsling sundleunf’sd o dreng
oledimmed FiflHmedl. oleoibhd GHIFWITOED MTd’ Daugg Guuifleh oM HCSBTsGTL_ITIT.
almd  GLUTBESHD afl wsd gk STUTT GUPGSSTT DT  CnhHaiPsiieorT
ard  GaTLTHgs GuPwbs  amEmrT. Brisd  Geuafuyfsd  Cmbhohsmed aumss
G P®msEDIT.  oledl  Hpooukdlet  cuTyRs s AHs el edsmedn

G UlGSEDNT sraimmsd Fifamer.”

22. Though the defendants have alleged that they used to visit the
native place and at that time, they used to stay in the suit property, the
plaintiff's contention that Micheal Visvasam had settled at Tuticoin in the
year 1945 itself, was not at all disputed by the defendants specifically.
D.W.1 would admit that his husband's father Micheal Visvasam was
working as a Teacher in Tuticrorin and he died in 1969 at Tuticorin.
D.W.1 would further admit that when Micheal Visvasam was in
Tuticorin, Asirvathammal was residing in the suit property at that point
of time. She would admit that she was in Chennai for 14 years and prior
to that they were in Mumbai for 7 years and prior to Mumbai, they were
in Palayamkottai for 8 years and at that time, she was residing in the
house situated just opposite to the suit property. She would say that the

said house where she was residing was owned by her mother and
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subsequently, her mother had sold that property 30 years back. She
would also admit that they have not paid any tax for the suit property at
any point of time. Most importantly D.W.1 would admit that they have
no documents to show that they were in possession of the suit property
and the relevant portion is extracted hereunder:

“arHP D Ganhoms  PPEHCETBEGDUY 12 aIbL TS
~H B and 19SS OBTRSHTHBTHD 61601 DTN GITEHS 6T
o Pepioifeb BUeITd UTHSH patanid o (PEBOBTOIPL 0. ceooneeee
ST6ll  LDMOGITT  GIT&HED oI Babbd U @ EDL 5GD 6Ieipmed

PiPafemeor ~&miP BL alg s 6 Ghdalsbamsv.”

23. During subsequent cross examination, she would say
“ored1 _Bb1oonbE D@ P16 BIP6NT 61601 HOUAPTIT _STAIT GITHMS AsHIAID
CF155606m6D  6T6HIMITEL  6IIMMBHTUH  CFTHH  HdL_HBHID oI6dim  ndbiflud a0
Chbgaf =L mb. olcoibd G&HfE%H STaur GITHSDE &Temen 10601 &L L 01D
GBI S LoD B WemaubemeT aMTE* W CFIHd b EDITT 6I6IMTed sITL &b
CHTHHEBalebemeD  6IIUBTED  DauTn  GIMH  aubEMITT.  Bwedr  sumdufL_1b
AITL6m&  6I&HID &L L &bemsv.  DpeolTed  uUTHD  1PiHEH  CHrTHHESGHIDUL
UL GUTIPSH (LPsv yeucod GHTmeHH afl L &Td OHTalSHemT. Dheormed sumdy

sSULID  SUGUSHEG druLd  GuDBGESEDIT. STur  GFTHSH  FOUHHLOTES
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Cohiuemy Wil ursiifalensor ~&mif  apbd STHBd  GIFialsbenen  6T6IIMIT6D
Fif&medl. BTl UTEMaTU ST O 60l ~FTHbaUT 6I6iUSHTed LDDM U GSTITHI
arliGTurs CIFTHoms olsiicmar o BHHHESTHEDDULY  CITevaal'L” L 6liT. DHd

aImhGmPuPsdl S linedL_ufsd  61.dT.p.2 &3 DplimL_ufsd  61.gm..1

o1 a5 soredr.”

24. Admittedly, the defendants have not raised any pleadings with
regard to Exs.B.1 to B.3 in the written statement and they have also not
pleaded anything about the alleged oral relinquishment of other co-sharer
of Micheal Visvasam in favour of the first defendant. As already pointed
out, even according to the defendants, though the first defendant had
claimed partition from the plaintiff 12 years back and since she has not
come forward, they were constrained to take the property by themselves

and on that basis, Ex.B.1 came to be executed.

25. Now coming to the main contention of the defendants that the
plaintiff has not raised necessary pleadings with regard to ouster, ouster
1s nothing but claiming adverse possession against co-owner / co-sharer.
In the present case, as already pointed out, the plaintiff has been claiming

adverse possession against the legal heirs of Micheal Visvasam,

https://iwww.mhc.tn.gopQiRQlis




S.A.(MD)No.131 of 2018
including the defendants herein. The plaintiff, in the plaint has
specifically pleaded that Micheal Visvasam had relinquished his share in
the suit property and settled at Tuticorin in 1945 itself, that subsequently
neither Micheal Visvasam nor his legal heirs had claimed any right in the
suit property and that the plaintiff alone had been in possession and
enjoyment of the property in 1969 onwards and the relevant portions are

extracted hereunder.

(13

13. 0% ®»ed afgsurgdd o upLelr Chbs euedy Heor G
F s Psamer P TaumsDTT  hnId D &maol  DDLOeiT
Dpdw  CHauT  Guuifsb  Huded CITHEH D Db b w
o fempemuw  sumhiGTfuTs ol GHESTHHSTT. m:  1LO& BHeb
afgiauTdd DauTHeT 196960 CnhHa 1Pe0d DsumbedL_w eumifgidHeir
Bufeb  GITHEL  elhdals o femwoud ~smyalsbemev.  Chd
sum&Uledr  Smumymeot S TUTHDOTET  oDNID  DeugsHl & SIS
15° ST 600l WIDLOIT 61T isiuals g b gl 19601 M2_1g
I STenlubomsd b sGPu  urshoms  selbs  1TE5
Seooyud  GHTHEHS 1o Chs  eumduPer  smumt  Helshs
o iflemwowmert  olelim  Hemevemioul’sd  DdL_BH  DismiualsHg

ABE&UTHID  1HE Beb  aldiaurad sumfdisst olbsals o flsmioujip
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~HTralsbemsv.  MTHUTeH  HTuNTT  27.1.196760  HTORIGFIM
Weiry  Bha  eumd?  sudleb  GITHHD  ChHEH  66me0BHE L MF DI
My U Bhs oy afL e AdoHETT. Hufed GInshahdg Chs
aIrd  Aaurgh Guwiflsd 1985 eupL D i Comsooriid  GuDMI
aiualsHgh  uGEDTT.  Sufed  GFTHEDGTW Wt &S soor
AL wHnID FFHIBAT CHHIL 601 _STHBed  GFiuiIIL 19@bBEMHI.
_Budleb CaTHENG IrurTasu  HeITL LuPedm b sumdsuisin
UGBS GST  Coeuliyd md  GQubmIsTaTTT. Wb  Hudsd
CaTHmS amd suaulGumipgd  urmofSHID  subSisiari.  Huded
CaT&HHed  mad  yHusns  sPHUDUYD S g ujstarmii.  Cslisumm
Budled  GITHED  AMPalmHe? aumsEGD  ugmofiiy ;S HEGD
Dsaulicumpg  aumsPw  Seofiul L gpsmmufeb G eaE 5!
subgsanmit. Ghs aumd) Hudd CITHMS Helhd emevsmioui’sd
196910 auBL LD (PHed WTabBHGHID G&ifw s1H oL wms  HeoldhH
DiualsHg aumEDTT. sunrduisdt smiusud Chs 1PFSHauTsHHanbd)
Bedig &Py, Cmha  cundand  Pydlaundisdr  eumsuistr
DIILNSHNS IHHEBBTOHEMID DL >FUmel GFlSHH HemL_WITFHI.
1. 1fgrgh  suded GITHms Cummsgk Chs 1TySHaundsanbd
SIBHCRT®H  DAsmiuapd S ungl. Chs 1rsars’sanbd sudlsd
GFT&HE 6D 6J° &H0ID o _Pemioufm HHmepid DGl
ppiiruriieof’ L sres  smasiuBd.  Chs  1Prsdlandisdr  sudlsd

Gamrdhoms Gummshgs  Cof o florsty FULIUY DG HmS
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SemL_WITHI. _&Ud%6D GIFTHE6D Wy Saum s senbd o eien
o Peowmenrg Smev suyoy Sl dbpiirurief’ L g. Ghs
ard  sudled  CaTHmE  MualEHs  aumbausnd 1P s

61 H&GAIT(H <24 L™ FLI6m60TUY D (ALITE ¥ S wrgl.  suded
CITHSTOIH  UTHBEG Bedi_&HmTed oI&Hflem_  Dsyiusud LPePLD

UGS LG @b, .

Considering the above, the present contention of the defendants that the
plaint is lacking with regard to the pleadings of ouster, has no legs to

stand.

26. The learned Counsel for the defendants would submit that the
intention to possess cannot be substituted for intention to dispossess,
which is essential to prove adverse possession and relied on the decision
of the Hon'ble Supreme Court in PT.Munichikkanna Reddy and others
Vs. Revamma and others reported in (2007) 6 SCC 59 and the relevant

passages are extracted hereunder:

“ 14. Importantly, intention to possess can not be substituted
for intention to dispossess which is essential to prove adverse

possession. The factum of possession in the instant case only

https://iwww.mhc.tn.g@ iR Qis



https://iwww.mhc.tn.gd¥ 3B Qis

S.A.(MD)No.131 of 2018

goes on to objectively indicate intention to possess the land.
As also has been noted by the High Court, if the appellant
has purchased the land without the knowledge of earlier sale,
then in that case the intention element is not of the variety
and degree which is required for adverse possession to
materialize.

17.The present case is one of the few ones where even an
unusually long undisturbed possession does not go on to
prove the intention of the adverse possessor. This is a rare
circumstance, which Clarke LJ in Lambeth London Borough
Council v Blackburn (2001) 82 P & CR 494, 504 refers to:

"I would not for my part think it appropriate to strain to hold
that a trespasser who had established factual possession of
the property for the necessary 12 years did not have the
animus possidendi identified in the cases. I express that view
for two reasons. The first is that the requirement that there be
a sufficient manifestation of the intention provides protection
for landowners and the second is that once it is held that the
trespasser has factual possession it will very often be the
case that he can establish the manifested intention. Indeed it
is difficult to find a case in which there has been a clear
finding of factual possession in which the claim to adverse

possession has failed for lack of intention."

19. Thus, there must be intention to dispossess. And it needs
to be open and hostile enough to bring the same to the

knowledge and plaintiff has an opportunity to object. After
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all adverse possession right is not a substantive right but a
result of the waiving (willful) or omission (negligent or
otherwise) of right to defend or care for the integrity of
property on the part of the paper owner of the land. Adverse
possession statutes, like other statutes of limitation, rest on a
public policy that do not promote litigation and aims at the
repose of conditions that the parties have suffered to remain

b

unquestioned long enough to indicate their acquiescence.’

27. The learned Counsel would also rely on the decision of the
Hon'ble Supreme Court in Nanjegowda @ Gowda (D) by LRs and
another Vs. Ramegowda reported in 2018 SAR (Civil) 205, wherein the
Hon'ble Supreme Court has reiterated the settled legal position that there
can be no adverse possession among the members of one family for want
of any animus among them over the land belonging to their family and

the relevant paragraphs are extracted hereunder:

“17) It is not in dispute that the defendants (appellants)
admitted the relationship between the parties. It is also not in
dispute, as was admitted by the defendants (appellants), that
the parties through their ancestors had effected oral partition

as far back in 1935 and that the defendants’ ancestors were
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also parties to such partition and the same was implemented
in letter and spirit by allotting to each of the members of the
family their respective share and also by getting the names of

owners in Revenue Records.

18) Once the defendants admitted these two material facts
pleaded by the plaintiff then it was for the defendants to prove
by leading cogent evidence as to how and on what basis they
could claim to be the owner of the suit land. They failed to

prove their ownership with the aid of any evidence.

19) In our opinion, the stand taken by the defendants was
wholly inconsistent. They first set up a plea of adverse
possession but it was rightly held not proved. The defendants,
however, did not challenge this finding in the second appeal,
which became final. Even otherwise, the plea of adverse
possession was wholly misconceived and untenable. It is a
settled law that there can be no adverse possession among the
members of one family for want of any animus among them

over the land belonging to their family.”

28. In the above decision case, the defendants therein have

specifically admitted that the parties through their ancestors had eftected

oral partition in 1935 and the same was implemented by allotting to each
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of the members of the family their respective shares. Moreover, the
defendants' plea of adverse possesson was held to be not proved and even
then they did not challenge the said findings in the Second Appeal which
became final. Hence, the above decisions cannot be made applicable to

the case on hand.

29. The learned Senior Counsel for the plaintiff would rely on the
judgment of the Hon'ble Supreme Court in Karnataka Board of Wakf
Vs. Government of India reported in (2004)10 SCC 779, which is also
referred in P T.Munichikkanna Reddy's case, above referred and the

relevant passage is extracted hereunder:

"Physical fact of exclusive possession and the animus
possidendi to hold as owner in exclusion to the actual owner
are the most important factors that are to be accounted in
cases of this nature. Plea of adverse possession is not a pure
question of law but a blended one of fact and law. Therefore,
a person who claims adverse possession should show: (‘a) on

what date he came into possession,
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(b) what was the nature of his possession, (c) whether the
factum of possession was known to the other party, (d) how
long his possession has continued, and ( e) his possession was
open and undisturbed. A person pleading adverse possession
has no equities in his favour. Since he is trying to defeat the
rights of the true owner, it is for him to clearly plead and
establish all facts necessary to establish his adverse

possession”

so. In the case on hand, as rightly observed by the first appellat
Judge, the plaintiff has produced ample evidence to show that she had
exclusive possession of the suit property since 1985 onwards by
constructing a house therein and by paying property tax, electricity and
water consumption charges. Even according to the defendants, they were
never in possession and enjoyment of the suit property at any point of
time. As already pointed out, the first defendant would admit in
categorical terms, though they claimed partition 12 years back, but their
demand was not accepted. It is not their case that they have immediately
filed a suit for partition and according to them, nobody has filed a suit for

partition.
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31. Considering the entire evidence available on record, the first
appellate Judge has rightly come to the conclusion that the plaintiff has
proved that she has perfected her title by adverse possession and
consequently she is entitled to get the relief of declaration and permanent
injunction. This Court is in complete agreement with the findings
recorded by the learned appellate Judge for arriving at the said
conclusion and there is nothing to interfere with the reasoned judgment
and decree of the first appellate Court. Hence, the Substantial Question
of Law is answered in favour of the plaintiff and against the defendants.
Consequently, this Court concludes that the Second Appeal is liable to be
dismissed. =~ Considering the other facts and circumstances and
relationship between the parties, this Court is of the view that the parties

are to be directed to bear their own costs.

32. In the result, the Second Appeal is dismissed, confirming the
judgment and decree passed by the first appellate Court in A.S.No.9 of
2015, dated 12.12.2017, on the file of the Principal District Court,
Tirunelveli. Consequently, the connected Miscellaneous Petition is also

dismissed. The parties are directed to bear their own costs.
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