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BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

RESERVED ON: 15.07.2024

PRONOUNCED ON: 28.10.2024

 CORAM

THE HONOURABLE MR.JUSTICE K.MURALI SHANKAR

S.A.(MD)No.131 of 2018

and

C.M.P.(MD)No.3438 of 2018

1.Jelastin
2.Jerold
3.Latha
4.Anthony
5.Selvi : Appellants/Respondents/Defendants

Vs.

S.V.Bernadet : Respondent/Appellant/Plaintiff

PRAYER:- Second Appeal filed under Section 100 of the Code of Civil 

Procedure against the judgment and decree passed in A.S.No.9 of 2015, 

dated 12.12.2017, on the file of the Principal District Court, Tirunelveli, 

reversing the judgment and decree passed in O.S.No.73 of 2009, dated 

10.12.2012, on the file of the Principal Subordinate Judge, Tirunelveli.
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For Appellants       : Mr.K.Esakki

                     For Respondent :Mr.S.Meenakshi Sundaram
Senior Counsel

for Mr.M.Senguvijay

JUDGMENT

The Second Appeal  is  directed against  the judgment and decree 

passed in  A.S.No.9 of 2015, dated 12.12.2017 on the file of the Principal 

District  Court,  Tirunelveli  reversing the judgment and decree made in 

O.S.No.73  of  2009,  dated  10.12.2012,  on  the  file  of  the  Principal 

Subordinate, Tirunelveli.

2.  The  respondent/plaintiff  has  filed  the  above  suit  claiming 

declaration that the suit  property belongs to her and for consequential 

permanent injunction restraining the defendants and their men from in 

any  manner  interfering  with  the  plaintiff's  peaceful  possession  and 

enjoyment of the suit property.

3.  For  the  sake  of  convenience  and  brevity,  the  parties  will 

hereinafter be referred as per their status/ranking in their original suit.  
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4.  The  case  of  the  plaintiff  is  that  the  suit  property  and  the 

adjoining  properties  were  originally  purchased  by  one  Antony  Guruz 

vide sale deed dated 04.09.1915, that Antony Guruz had a son by name 

Michel  Visvasam  and  two  daughters  namely  Asirvathammal  and 

Anthonyammal,  that  he  died  intestate  in  the  year  1945  and  after  his 

death, his son and daughters have been in possession and enjoyment of 

the  suit  property,  that  Antony  Guruz's  son  Michel  Visvasam  had 

relinquished his share in the property and settled at Tuticorin in the year 

1945 itself and thereafter, Antony Guruz's two daughters have been in 

possession and enjoyment of the suit property left by him, that Antony 

Guruz's daughter Asirvathammal had a daughter by name S.V.Bernadet – 

plaintiff herein and two sons namely Irudayaraj and Anthony Pitchai, that 

Antony Guruz's second daughter Anthonyammal remained unmarried and 

she  sold  her  1/3  share  in  the  suit  property  left  by  his  father  to  the 

plaintiff's brother – Anthonypitchai, that the said Anthonypitchai, in the 

property  purchased  by  him  and  also  the  share  inherited  through  his 

mother, had constructed a house property in the vacant land situated on 

the  north  of  the  house  property  wherein  Asirvathammal  was  in 

possession  and  enjoyment  of  the  same,  that  the  plaintiff's  mother 
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Asirvathammal died intestate on 27.01.1967 and thereafter, the plaintiff 

and his  two brothers  had  inherited the property,  that  the plaintiff  had 

along with his family had been in possession and enjoyment of the suit 

property after the death of his mother, that the plaintiff by demolishing 

the house already existing, had constructed a new house in the year 1969 

and  since  then  by  paying  the  property  tax  and  by  paying  electricity 

consumption  charges  had  been  in  possession  and  enjoyment  of  the 

property, that Michel Visvasam, without having any connection with her 

sister's family, died in the year 1969, that  he had four daughters, namely 

Chellammal,  Pitchammal,  Reeta  and  Porus  and  five  sons  namely 

Kulanthaisamy,  Irudayam,  Jeshiah,  Joseph  and  Prales,  that  the  first 

defendant is the wife and the defendants 2 to 5 are the son and daughters 

of Jeshiah, S/o Michel Visvasam, that they had settled at Mumbai and 

they have not claimed any share in the suit property at any point of time, 

that the defendants were fully aware that the plaintiff was in exclusive 

possession and enjoyment of the suit property and they have not raised 

any  objection  at  any  point  of  time,  that  the  defendants  are  Jeshiya's 

brothers and sisters, who were never in possession and enjoyment of the 

property and even assuming that they are having some rights, they have 

lost  it  by adverse possession,  that  the defendants with an intention to 
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extract  money  from the  plaintiff,  has  attempted  to  interfere  with  the 

plaintiff's  possession  from 20.04.2009 onwards  and that  therefore,  the 

plaintiff was constrained to file the present suit.

5. The defence of the defendants is that the suit property and other 

properties  were  originally  owned  by  Anthony  Guruz,  that  the  suit 

property came to be owned by his son and two daughters, that Michel 

Visvasam has never relinquished his share in the suit property and till his 

life time was also in possession and enjoyment of the property, that the 

legal heirs of Michel Visvasam used to visit the native place and at that 

time,  they  used  to  stay  in  the  suit  property,  that  the  alleged  sale  by 

Anthonyammal in favour of the plaintiff's brother is not admitted and the 

plaintiff has to prove the same, that the plaint averments are all false and 

the plaintiff alone is duty bound to prove the same, that since the suit 

property was owned by predecessor in title, the plaintiff should have filed 

the suit for partition and the present suit for declaration and permanent 

injunction is legally not maintainable and that since the other legal heirs 

of  Anthony  Guruz  are  also  in  joint  possession  and  enjoyment  of  the 

property, they are the necessary parties to the above suit and hence, the 

suit is liable to be dismissed.
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6.  The learned trial  Judge,  upon perusing the pleadings of  both 

parties, has framed the following issues:

(1) Whether the plaintiff is entitled for the relief of declaration that 

the suit property is exclusively belongs to the plaintiff?

(2)  Whether  the  plaintiff  is  entitled  for  the  relief  of  permanent 

injunction  restraining  the  defendants  not  to  interfere  in  the  peaceful 

possession and enjoyment of the plaintiff in the suit property?

(3) Whether the suit is not maintainable?

(4) What the other relief, the plaintiff is entitled to?

7. During trial, the plaintiff has examined himself as P.W.1 and two 

other  witnesses  Tmt.Mary  and  Thiru.Inico  as  P.W.2  and  P.W.3 

respectively  and  exhibited  13  documents  as  Exs.A.1  to  A.13.   The 

defendants  have  examined  the  first  defendant  as  D.W.1  and  one 

Thiru.Henri as D.W.2 and exhibited 7 documents as Ex.B.1 to B.7.  The 

learned trial Judge,  upon considering the pleadings and evidence both 

oral and documentary and on hearing the arguments of both sides, has 

passed  a  judgment  and  decree  dated  10.12.2012  dismissing  the  suit. 

Aggrieved  by  the  dismissal  of  the  suit,  the  plaintiff  has  preferred  an 
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appeal  in  A.S.No.9  of  2015  and  the  learned  Principal  District  Judge, 

Tirunelveli, considering the materials available on record and on hearing 

the  arguments  of  both  sides,  has  passed  the  impugned  judgment  and 

decree, dated 12.12.2017, allowing the appeal and thereby setting aside 

the judgment and decree passed by the trial Court and granted the reliefs 

of declaration and permanent injunction as sought for.  Challenging the 

reversal judgment of the appellate Court, the defendants have preferred 

the present Second Appeal.

8. At the time of admission, the following Substantial Question of 

Law came to be framed:

“ When the plaintiff has not even  pleaded ouster; is not the lower 

appellate Court right in decreeing the suit in favour of the plaintiff by 

saying  that  the  plaintiff  has  prescribed  title  by  adverse  possession, 

especially when the defendants are admittedly the co-owners?”

9. The learned Counsel for the appellants/defendants would submit 

that the first appellate Court on knowing the facts that that the alleged 

sale deed executed by Anthonyammal selling her 1/3rd share in favour of 

the plaintiff's brother Anthony Pitchai by fixing the boundaries,  ought to 
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have come to a conclusion that there was no oral partition between the 

plaintiff's  mother  family,  that  the  first  appellate  Court  had  taken  the 

evidence of D.W.1 in isolation manner and came to the conclusion that 

D.W.1 admitted that Anthonyammal had sold her 1/3 share in favour of 

Anthony Pitchai, that there was no oral partition held between the legal 

heirs of Anthony Guruz, that the plaintiff has nowhere stated about the 

death  of  wife  of  Anthony Guruz  and  her  name,  that  the  plaintiff  has 

miserably failed to prove that Micheal Visvasam was resding at Tuticorin 

due to his avocation and he used to visit the suit property now and then, 

that the plaintiff in her evidence would admit that there was no partition 

between her mother and maternal aunt in respect of the suit property, that 

the plaintiff has also failed to show as to on what basis tax assessment 

and electricity connection came to be changed in the name of the plaintiff 

and that the plaintiff has not pleaded anything about other coheirs namely 

Irudhayaraj..

10. The learned Counsel would mainly contend that the plaintiff 

has not raised necessary pleadings for ouster and the date on which, she 

was  in  actual,  open  and  uninterrupted  exclusive  and  continuous 
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possession of the suit property and the plaintiff has also not produced any 

document to show that she is in possession of the property from 1986, 

that  the  first  appellate  Court,  without  considering  the  other  evidence 

available on record, has given much importance to the evidence of D.W.1 

and  came  to  a  conclusion  that  the  plaintiff  has  proved  that  she  had 

perfected her title by adverse possession.

11. The learned Senior Counsel appearing for the plaintiff would 

submit  that  Antony  Guruz  had  died  in  the  year  1945  and  hence, 

immediately his son Micheal Visvasam had inherited the property even in 

the year 1945, but the defendants have not produced any documents to 

show that Micheal Visvasam either claimed any share in the property or 

he  had  been  in  possession  and  enjoyment  of  the  said  property,  that 

Micheal Visvasam had relinquished his share in the year 1945 itself and 

had gone to Tuticorin for eking his livelihood and that Micheal Visvasam 

had died in the year 1969 and from the date of death of Antony Guruz in 

1945 till the date of demise of Micheal Visvasam in the year 1969, there 

is  absolutely  no  document  to  prove  the  possession  and enjoyment  by 

Micheal  Visvasam  or  his  immediate  legal  heirs  for  24  years.   The 

defendants have also not produced any iota of evidence to prove their 
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possession and enjoyment even after the death of Micheal Visvasam in 

1969 till the date of filing of the suit in 2009.

12.  The learned Senior  Counsel  would  further  contend  that  the 

plaintiff had produced Exs.A.4 to A.13 to prove her long possession and 

enjoyment  of  the  suit  property,  that  the  plaintiff  after  changing  the 

property tax assessment in his name and after obtaining the electricity 

connection, had been paying the property tax and electricity consumption 

charges, that the legal heirs of Irudayam have sold the share belonging to 

Irudayam in favour of the plaintiff by Exs.A.2 and A.3, that the plaintiff 

had proved her continuous uninterrupted possession and enjoyment over 

the suit property for more than 60 years right from the date of death of 

Antony Guruz, that the defendant – D.W.1 had made many admissions in 

favour of the plaintiff, that D.W.1 had admitted that the plaintiff was in 

possession and enjoyment of the suit property, that they were never in 

possession of the property and that the appellate Court, upon considering 

the oral and documentary evidence, adduced by the plaintiff and on the 

basis  of  admission  of  D.W.1  and  other  witnesses,  had  come  to  the 

decision that the plaintiff is entitled to get the relief of declaration and 

permanent injunction.
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13. Admittedly, the suit property and adjoining property came to 

be owned by Antony Guruz, vide sale deed dated 04.09.1915.  It is not in 

dispute that Antony Guruz had died intestate in the year 1945 leaving 

behind his son Micheal Visvasam and two daughters Asirvathammal and 

Anthonyammal.   It  is  also  not  in  dispute  that  Asirvathammal  had  a 

daughter  namely S.V.Bernadet  –  plaintiff  herein and two sons  namely 

Irudayaraj and Anthony Pitchai and that the said  Anthonyammal died on 

27.01.1967 as unmarried.

14.  It  is  also  not  in  dispute  that  Micheal  Visvasam  had  four 

daughters and five sons and the defendants are the legal heirs of Jeshiah, 

son of Micheal Visvasam.  It is not in dispute that Antony Guruz had 

purchased a house plot having 7 ¼ cubic feet on the West East, 25 cubic 

feet on the North South and a thatched shed having Door No.15 therein. 

As  rightly  observed  by  the  learned  appellate  Judge,  the  said  Antony 

Guruz had purchased 704 sqft of land along with tiled house therein.

15. The case of the plaintiff is that Anthoniammal, daughter  of 

Antony Guruz , who remained unmarried, has sold her 1/3 share in the 
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property left by Antony Guruz to the plaintiff's brother Anthony Pitchai 

and that the said Anthony Pitchai in the property purchased by him from 

Anthonyammal  and  his  share  of  land  inherited  through  his  mother 

Asirvathammal,  had constructed a house in the year  1978,  which was 

situated on the North of the old house left by Antony Guruz.  No doubt, 

the defendants have disputed the sale deed in favour of Anthony Pitchai 

and according to them, there was no partition between the legal heirs of 

Antony Guruz and as such, Anthony Pitchai cannot claim ownership over 

any  specific  portion  of  the  property  and  that  in  the  absence  of  the 

production of the sale deed in his favour and proving of the same, the 

same does not bind the defendants.  But as rightly pointed out by the 

learned Senior Counsel, the first defendant in her evidence would admit 

specifically that Anthonyammal has sold her 1/3 share in favour of her 

sister Asirvathammal's son Anthony Pitchai and that she had seen that 

document, when the same was shown to her by him and that therefore, 

the  defendants  were  fully  aware  of  the  sale  deed  executed  by 

Anthonyammal  in  favour  of  Anthony  Pitchai  and  the  subsequent 

construction of the house property by him. D.W.1 would admit “me;Bjhzp 

gpr;ir  jdJ gA;fpid gphpj;J tPL fl;of;  bfhz;lhh;.  me;Bjhzp gpr;ir 

mtuhfBt 1/3 gA;fpid gphpj;J / mse;J gphpj;J bfhz;lhh;.  me;Bjhzp 
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gpr;ir ve;j Mz;L mt;thW gphpj;J tPL fl;odhh; vd;W bjhpahJ. vd; 

jpUkzj;jpw;F gpd;jhd; mt;thW tPL fl;odhh;.”

16. It is not the case of the defendants that after coming to know 

about the sale allegedly made by Anthonyammal and the alleged partition 

made by Anthony Pitchai  and  the  construction  of  the  house  property, 

Micheal  Visvasam or  his  sons  and  daughters  or  the  defendants  have 

raised any objections.

17.  According to  the plaintiff,  after  death of  Antony Guruz and 

after  the  relinquishment  of  1/3  share  by  Micheal  Visvasam  and  the 

consequent  settlement at  Tuticorin,  Asirvathammal and Anthonyammal 

had been in possession and enjoyment of the suit property and after the 

sale by Anthonyammal and the construction of a house property therein 

by  Anthony  Pitchai,  the  plaintiff  along  with  her  family  had  been  in 

possession and enjoyment of the property.  It is the further case of the 

plaintiff  that  she  had  demolished  the  house  already  available  in  the 

property and constructed a new house in the year 1969 and since then, 

she had been in possession and enjoyment of the property.  According to 

the plaintiff, her another brother Irudhayaraj had relinquished her share 
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in  the  suit  property in  favour  of  the plaintiff  by executing two deeds 

dated 12.06.2006 and 26.05.2006.

18.  Considering  the  above,  it  is  very  much  clear  that  the 

defendants have claimed shares in the suit property on the basis that the 

original owner Antony Guruz had died intestate and after his death, his 

son  Micheal  Visvasam  and  other  two  daughters  had  inherited  the 

property, whereas the plaintiff's ownership over the entire property as she 

had inherited the share through her  mother  and the  relinquishment  of 

share by his brother and the remaining property by adverse possession as 

against the legal heirs of Micheal Visvasam.

19. The defendants have canvassed a new case at the trial that the 

first  defendant  has  sold  the  suit  property  in  favour  of  her  son  fourth 

defendant vide sale deed dated 18.03.2009 on the basis of the power of 

attorney taken under Exs.B.2 and B.3 from some of the heirs of Micheal 

Visvasam.  As rightly observed by the learned appellate Judge, in Ex.B.1 

sale  deed,  it  has  been  stated  that  the  property  sold  under  the  said 

document was belonging to the vendors who had inherited the same from 

Antony Guruz.  It is pertinent to note that the first defendant has sold the 
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entire suit property in favour of the fourth defendant, but the defendants 

have  not  shown  the  basis  on  which  the  said  document  came  to  be 

executed.  Even according to the defendants,  in the written statement, 

they are having a share as the property was owned  by Antony Guruz, but 

at  the  trial,  had  given  evidence  that  the  first  defendant  had  sold  the 

property as if they are the absolute owners of the suit property.  More 

importantly Ex.B.1 sale came to be executed on 18.03.2009 whereas the 

present suit came to be filed on 29.04.2009.  The plaintiff as P.W.1 in her 

evidence would say that she had removed the thatched shed available in 

the property and constructed a tiled house, that she obtained electricity 

connection and water connection and also changed the name of the tax 

assessment  from her  grandfather  to  her  name  and  that  she  had  also 

constructed  a  toilet  in  the  property.   The  plaintiff  has  produced  tax 

receipts, electricity consumption card, electricity receipts, water charges 

receipts,  tax  assessment  pass  book  under  Exs.A.4  to  A.13  and 

whereunder it is evident that the plaintiff had been paying the property 

tax, electricity consumption charges and water consumption charges.

20.  It  is  the  specific  case  of  the  plaintiff  that  she  had  been  in 

possession and enjoyment of the property from 1985 onwards.  The first 
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defendant as D.W.1 in her cross-examination would specifically admit 

that the plaintiff had been in possession of the suit property.  The relevant 

portion of D.W.1 evidence is extracted hereunder for better appreciation:

“  ...... jhth brhj;jpy; tPL cs;sJ. me;j tPl;oy; thjp mjpf 

gzk;  brytHpj;J  mgptpUj;jp  bra;J  nUf;fpwhh;.  thjp 

FoapUe;jjhy;  mt;thW  bra;jpUf;fpwhh;.  thjp  FoapUe;jjhy; 

jhth  brhj;jpy;   cs;s  tPl;ow;F  thjp  bgahpy;  kpd; 

nizg;g[  bfhLf;fg;gl;Ls;sJ.  Kd;g[  Xiy  Tiuahf  nUe;jij 

Xl;L Tiuahf khw;wpapUf;fpwhh;.   FoePh;  nizg;g[k;  thjpahy; 

bgwg;gl;Ls;sJ vd;why;  rhpjhd;.  me;Bjhzp  FU!;  bgahpypUe;J 

thp tpjpg;gpid thjpahfBt jd; bgaUf;F khw;wp bfhz;lhh;. 40 

tUlA;fshf thjp mt;thW jPh;it brYj;jp tUfpwhh;  vd;why; 

vdf;F bjhpahJ.  ............... jhth brhj;J xBu brhj;jhf Rw;W 

RtUf;Fs; cs;sbjd;why; rhpjhd;.”

21.  D.W.1,  during  subsequent  cross-examination  made  on 

24.09.2012 would again reiterate

 “v.rh.M.1y;  Fwpg;gpl;Ls;s  brhj;jpy;  tPL  cs;sJ.  me;j  tPl;oy;  thjp 

jw;BghJ FoapUf;fpwhh; vd;why; rhpjhd;. v.rh.M.1-y; tlf;F vy;ifahf 

Fwpg;gplg;gl;oUf;Fk;  bghJRth;  vd;gJ  vijf;Fwpf;Fk;  vd;W  vdf;Fj; 
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bjhpahJ.  ...........    jhth tPl;ow;fhd thptpjpg;g[  thjpbgahpy; cs;sJ 

vd;why; rhpjhd;. vdf;F bjhpahky; thjp mtuJ bgahpy; khw;wpf;bfhz;lhh;. 

thjp FoapUf;Fk; tPl;oy; mtuJ jhahh; FoapUe;jhh; mth; nwe;jgpd;dh; 

thjp  bjhlh;e;J FoapUe;J tUfpwhh;.  ehA;fs;  btspa{hpy;  nUe;jjhy;  thjp 

FoapUf;fpwhh;.  vd;  jpUkzj;jpd;  bghGBj  thjp  me;j  tPl;oy;jhd; 

FoapUf;fpwhh; vd;why; rhpjhd;.”

22. Though the defendants have alleged that they used to visit the 

native place and at that time, they used to stay in the suit property, the 

plaintiff's contention that Micheal Visvasam had settled at Tuticoin in the 

year 1945 itself, was not at all disputed by the defendants specifically. 

D.W.1  would  admit  that  his  husband's  father  Micheal  Visvasam was 

working as  a  Teacher  in  Tuticrorin  and he died  in  1969 at  Tuticorin. 

D.W.1  would  further  admit  that  when  Micheal  Visvasam  was  in 

Tuticorin, Asirvathammal was residing in the suit property at that point 

of time.  She would admit that she was in Chennai for 14 years and prior 

to that they were in Mumbai for 7 years and prior to Mumbai, they were 

in Palayamkottai for 8 years and at that  time, she was residing in the 

house situated just opposite to the suit property.  She would say that the 

said  house  where  she  was  residing  was  owned  by  her  mother  and 
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subsequently,  her  mother  had  sold  that  property  30  years  back.   She 

would also admit that they have not paid any tax for the suit property at 

any point of time.  Most importantly D.W.1 would admit that they have 

no documents to show that they were in possession of the suit property 

and the relevant portion is extracted hereunder:

“thjpaplk;  brhj;ij  gphpj;JbfhLf;Fk;go  12  tUlA;fshf 

Bfl;Lk; thjp gphpj;J bfhLf;fhjjhy; vd; khkdhh; brhj;J vd;w 

chpikapy; ehdhf ghh;j;J Mtzk; vGjpf;bfhz;Bld;.  .......... 

vd;  khkdhh;  brhj;jpy;  vA;fSf;F  gA;F  fpilf;Fk;  vd;gjhy; 

gphptpid Bfhhp eltof;if vLf;ftpy;iy.”

23. During subsequent cross examination, she would say 

 “vd; jpUkzj;jpw;F gpd;dh; ehBdh vd; fztBuh jhth brhj;ij mDgtk; 

bra;jjpy;iy vd;why;  vd;iwf;fhtJ brhj;J fpilf;Fk; vd;w ijhpaj;jpy; 

nUe;Jtpl;Blhk;.  vdf;F  bjhpe;J  jhth  brhj;jpw;F  jPh;it  kpd;  fl;lzk; 

FoePh; fl;lzk; Mfpaitfis thjpBa brYj;jp tUfpwhh; vd;why; thlif 

bfhLf;ftpy;iy  vd;gjhy;  mt;thW  brYj;jp  tUfpwhh;.  ehd;  thjpaplk; 

thlif  vJt[k;  Bfl;ljpy;iy.  Mdhy;  ghfk;  gphpj;J  bfhLf;Fk;go 

Bfl;lbghGJ %y Mtzk; bjhiye;J tpl;ljhf bjhptpj;jhh;. Mdhy; thjp 

fl;olk;  fl;Ltjw;F  tiuglk;  bgw;wpUf;fpwhh;.  jhth  brhj;J  rk;ge;jkhf 
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nJtiu ahUk;  ghfgphptpid Bfhhp  tHf;F jhf;fy;  bra;atpy;iy vd;why; 

rhpjhd;.  ehd;  ghisaA;Bfhl;ilia Brh;e;jth;  vd;gjhy;  kw;w gA;Fjhuhfs; 

tha;bkhHpahf brhj;ij vd;id vLj;Jf;bfhs;Sk;go brhy;yptpl;ldh;. me;j 

tha;bkhHpapd;  mog;gilapy;  v.rh.M.2,3  mog;gilapYk;  v.rh.M.1 

vGjpBdd;.”

24. Admittedly, the defendants have not raised any pleadings with 

regard to Exs.B.1 to B.3 in the written statement and they have also not 

pleaded anything about the alleged oral relinquishment of other co-sharer 

of Micheal Visvasam in favour of the first defendant.  As already pointed 

out,  even according to  the  defendants,  though the first  defendant  had 

claimed partition from the plaintiff 12 years back and since she has not 

come forward, they were constrained to take the property by themselves 

and on that basis, Ex.B.1 came to be executed.

25. Now coming to the main contention of the defendants that the 

plaintiff has not raised necessary pleadings with regard to ouster, ouster 

is nothing but claiming adverse possession against co-owner / co-sharer. 

In the present case, as already pointed out, the plaintiff has been claiming 

adverse  possession  against  the  legal  heirs  of  Micheal  Visvasam, 
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including  the  defendants  herein.   The  plaintiff,  in  the  plaint  has 

specifically pleaded that Micheal Visvasam had relinquished his share in 

the suit property and settled at Tuticorin in 1945 itself, that subsequently 

neither Micheal Visvasam nor his legal heirs had claimed any right in the 

suit  property  and  that  the  plaintiff  alone  had  been  in  possession  and 

enjoyment of the property in 1969 onwards and the relevant portions are 

extracted hereunder.

“  13.  kpf;Bfy;  tpRthrk;  capUld;  nUe;j  tiu  jd;  nU 

rBfhjhpfshd  MrPh;thjk;khs;  kw;Wk;  me;Bjhzp  mk;khs; 

Mfpa  nUth;  bgahpy;  jgrpy;   brhj;jpy;  mtUf;Fhpa 

chpikia  tha;bkhHpahf  tpl;Lf;bfhLj;jhh;.  i&  kpf;Bfy; 

tpRthrk; mth;fs; 1969y; nwe;j gpd;g[k; mtUila thhpRfs; 

jgrpy;  brhj;jpy;  ve;jtpj  chpika[k;  Bfhutpy;iy.  ne;j 

thjpapd;  jhahuhd MrPh;thjk;khs;  kw;Wk;  mtuJ rBfhjhp 

me;Bjhzpak;khs;  mDgtpj;J  te;J  gpd;  ico 

me;Bjhzpak;khs;  mtUf;Fhpa  ghfj;ij  jdpj;J  gphpj;J 

fpiuak;  bfhLj;j  gpd;g[  ne;j  thjpapd;  jhahh;  jdpj;j 

chpikahsh;  vd;w  epiyikapy;  mile;J  mDgtpj;J 

te;jBghjpYk; kpf;Bfy; tpRthrk; thhpRfs; ve;jtpj chpika[k; 
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Bfhutpy;iy.  thjpapd;  jhahh;  27.1.1967y;  fhyq;brd;w 

gpd;g[  n;e;j  thjp  jgrpy;  brhj;jpy;  nUe;j  Xiyf;Foiria 

khw;wp Xl;Lf;Tiu tPlhf mikj;jhh;. jgrpy; brhj;jpw;F ne;j 

thjp mtuJ bgahpy;  1985k; tUlk; kpd; nizg;g[k;  bgw;W 

mDgtpj;J  tUfpwhh;.  jgrpy;  brhj;jpw;Fhpa  kpd;  fl;lz 

ml;il kw;Wk; urPJfs; nj;Jld; jhf;fy; bra;ag;gl;oUf;fpwJ. 

jgrpy;   brhj;jpw;F  mg;Bghija  efuhl;rpapypUe;J  thjpapd; 

bgaUf;F FoePh;  nizg;g[k;  thjp  bgw;Ws;shh;.  BkYk;  jgrpy; 

brhj;ij thjp mt;tg;bghGJ guhkhpj;Jk; te;Js;shh;. jgrpy; 

brhj;jpy;  trjp  g[jpajhf  fHpg;giwa[k;  fl;oa[s;shh;.  nt;thW 

jgrpy;  brhj;jpy;  ;mgptpUj;jp  tiff;Fk;  guhkhpg;g[  tiff;Fk; 

mt;tg;bghGJ  thjpBa  jdpg;gl;l  Kiwapy;  brytHpj;J 

te;Js;shh;.  ne;j  thjp  jgrpy;  brhj;ij jdpj;j  epiyikapy; 

1969k; tUlk; Kjy; ahtUf;Fk; bjhpa vjphpilahf jdpj;J 

mDgtpj;J tUfpwhh;. thjpapd; mDgtk; ne;j gpujpthjpfSf;F 

ed;F  bjhpa[k;.  nUe;j  BghjpYk;  gpujpthjpfs;  thjpapd; 

mDgtj;ij ve;jf;fhyj;jpYk; Ml;Brgid bra;jJ fpilahJ.

14.  gpuhJ  jgrpy;  brhj;ij  bghWj;J  ne;j  gpujpthjpfSf;F 

ve;jbthU mDgtKk; fpilahJ. ne;j gpujpthjpfSf;F jgrpy; 

brhj;jpy;  VBjDk;  chpikapUe;jhYk;  mJ 

mw;Wg;Bgha;tpl;ljhf  fUjg;gLk;.  ne;j  gpujpthjpfs;  jgrpy; 

brhj;ij  bghWj;J  ndp  chpikBfhu  rl;lg;go  mUfij 
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fpilahJ.  jgrpy;  brhj;jpy;  gpujpthjpfSf;F  cs;s 

chpikahdJ fhy tuk;g[ rl;lg;go mw;Wg;Bgha;tpl;lJ. ne;j 

thjp  jgrpy;  brhj;ij  mDgtpj;J  tUtij  gpujpthjpfs; 

ve;jbthU  Ml;Brgida[k;  bra;jJ  fpilahJ.  jgrpy; 

brhj;jhdJ thjpf;F ePz;lfhy vjphpil mDgtk;  %yKk; 

ghj;jpag;gl;lJ MFk;.”.

Considering the above, the present contention of the defendants that the 

plaint is lacking with regard to the pleadings of ouster, has no legs to 

stand.

26. The learned Counsel for the defendants would submit that the 

intention  to  possess  cannot  be  substituted  for  intention  to  dispossess, 

which is essential to prove adverse possession and relied on the decision 

of the Hon'ble Supreme Court in P.T.Munichikkanna Reddy and others  

Vs. Revamma and others reported in (2007) 6 SCC 59 and the relevant 

passages are extracted hereunder:

“ 14. Importantly, intention to possess can not be substituted  

for intention to dispossess which is essential to prove adverse 

possession. The factum of possession in the instant case only  
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goes on to objectively indicate intention to possess the land.  

As also has been noted by the High Court, if the appellant  

has purchased the land without the knowledge of earlier sale,  

then in that case the intention element is not of the variety  

and  degree  which  is  required  for  adverse  possession  to  

materialize. 

17.The present  case is  one of  the few ones where even an  

unusually  long  undisturbed  possession  does  not  go  on  to  

prove the intention of the adverse possessor. This is a rare 

circumstance, which Clarke LJ in Lambeth London Borough 

Council v Blackburn (2001) 82 P & CR 494, 504 refers to:

"I would not for my part think it appropriate to strain to hold  

that a trespasser who had established factual possession of  

the  property  for  the  necessary  12  years  did  not  have  the  

animus possidendi identified in the cases. I express that view 

for two reasons. The first is that the requirement that there be  

a sufficient manifestation of the intention provides protection 

for landowners and the second is that once it is held that the  

trespasser  has  factual  possession  it  will  very  often  be  the  

case that he can establish the manifested intention. Indeed it  

is  difficult  to  find a case in  which there has been a clear  

finding of factual possession in which the claim to adverse  

possession has failed for lack of intention."

19. Thus, there must be intention to dispossess. And it needs  

to  be  open  and  hostile  enough  to  bring  the  same  to  the  

knowledge and plaintiff has an opportunity to object. After 
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all adverse possession right is not a substantive right but a 

result  of  the  waiving  (willful)  or  omission  (negligent  or  

otherwise)  of  right  to  defend  or  care  for  the  integrity  of  

property on the part of the paper owner of the land. Adverse  

possession statutes, like other statutes of limitation, rest on a  

public policy that do not promote litigation and aims at the  

repose of conditions that the parties have suffered to remain 

unquestioned long enough to indicate their acquiescence.”

27. The learned Counsel  would also rely on the decision of the 

Hon'ble  Supreme  Court  in  Nanjegowda  @  Gowda  (D)  by  LRs  and 

another Vs. Ramegowda reported in 2018 SAR (Civil) 205, wherein the 

Hon'ble Supreme Court has reiterated the settled legal position that there 

can be no adverse possession among the members of one family for want 

of any animus among them over the land belonging to their family and 

the relevant paragraphs are extracted hereunder:

“17)  It  is  not  in  dispute  that  the  defendants  (appellants)  

admitted the relationship between the parties. It is also not in  

dispute, as was admitted by the defendants (appellants), that  

the parties through their ancestors had effected oral partition  

as far back in 1935 and that the defendants’ ancestors were  
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also parties to such partition and the same was implemented  

in letter and spirit by allotting to each of the members of the  

family their respective share and also by getting the names of  

owners in Revenue Records.

18)  Once  the  defendants  admitted  these  two  material  facts  

pleaded by the plaintiff then it was for the defendants to prove 

by leading cogent evidence as to how and on what basis they  

could claim to be the owner of the suit land. They failed to  

prove their ownership with the aid of any evidence.

19)  In  our  opinion,  the  stand  taken  by  the  defendants  was  

wholly  inconsistent.  They  first  set  up  a  plea  of  adverse  

possession but it was rightly held not proved. The defendants,  

however, did not challenge this finding in the second appeal,  

which  became  final.  Even  otherwise,  the  plea  of  adverse  

possession  was  wholly  misconceived  and  untenable.  It  is  a  

settled law that there can be no adverse possession among the  

members of one family for want of any animus among them  

over the land belonging to their family.”

28.  In  the  above  decision  case,  the  defendants  therein  have 

specifically admitted that the parties through their ancestors had effected 

oral partition in 1935 and the same was implemented by allotting to each 
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of  the  members  of  the  family  their  respective  shares.   Moreover,  the 

defendants' plea of adverse possesson was held to be not proved and even 

then they did not challenge the said findings in the Second Appeal which 

became final.  Hence, the above decisions cannot be made applicable to 

the case on hand.

29. The learned Senior Counsel for the plaintiff would rely on the 

judgment of the Hon'ble Supreme Court in  Karnataka Board of Wakf  

Vs. Government of India reported in  (2004)10 SCC 779, which is also 

referred in   P.T.Munichikkanna Reddy's  case,  above referred and the 

relevant passage is extracted hereunder:

"Physical  fact  of  exclusive  possession  and  the  animus  

possidendi to hold as owner in exclusion to the actual owner  

are the most  important  factors  that  are to  be  accounted in 

cases of this nature. Plea of adverse possession is not a pure  

question of law but a blended one of fact and law. Therefore,  

a person who claims adverse possession should show: ( a) on  

what date he came into possession,
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(b)  what  was  the  nature  of  his  possession,  (c)  whether  the  

factum of possession was known to the other party, (d) how 

long his possession has continued, and ( e) his possession was 

open and undisturbed. A person pleading adverse possession  

has no equities in his favour. Since he is trying to defeat the  

rights  of  the true owner,  it  is  for  him to clearly  plead and 

establish  all  facts  necessary  to  establish  his  adverse  

possession"

30. In the case on hand, as rightly observed by the first appellat 

Judge, the plaintiff has produced ample evidence to show that she had 

exclusive  possession  of  the  suit  property  since  1985  onwards  by 

constructing a house therein and by paying property tax, electricity and 

water consumption charges.  Even according to the defendants, they were 

never in possession and enjoyment of the suit property at any point of 

time.   As  already  pointed  out,  the  first  defendant  would  admit  in 

categorical terms, though they claimed partition 12 years back, but their 

demand was not accepted.  It is not their case that they have immediately 

filed a suit for partition and according to them, nobody has filed a suit for 

partition.
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31. Considering the entire evidence available on record, the first 

appellate Judge has rightly come to the conclusion that the plaintiff has 

proved  that  she  has  perfected  her  title  by  adverse  possession  and 

consequently she is entitled to get the relief of declaration and permanent 

injunction.   This  Court  is  in  complete  agreement  with  the  findings 

recorded  by  the  learned  appellate  Judge  for  arriving  at  the  said 

conclusion and there is nothing to interfere with the reasoned judgment 

and decree of the first appellate Court.  Hence, the Substantial Question 

of Law is answered in favour of the plaintiff and against the defendants. 

Consequently, this Court concludes that the Second Appeal is liable to be 

dismissed.   Considering  the  other  facts  and  circumstances  and 

relationship between the parties, this Court is of the view that the parties 

are to be directed to bear their own costs.

32. In the result, the Second Appeal is dismissed, confirming the 

judgment and decree passed by the first appellate Court in A.S.No.9 of 

2015,  dated  12.12.2017,  on  the  file  of  the  Principal  District  Court, 

Tirunelveli. Consequently,  the connected Miscellaneous Petition is also 

dismissed. The parties are directed to bear their own costs.
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