W.P.(MD) No.18196 of 2020

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
ORDERS RESERVED ON : 18.03.2024
ORDERS PRONOUNCED ON : 26.03.2024
CORAM
THE HON'BLE MR.JUSTICE MUMMINENI SUDHEER KUMAR
W.P.(MD) No.18196 of 2020

and
W.M.P.(MD) No.15179 of 2020

M.Thirumeni ... Petitioner
Vs.

1.The Additional Chief Secretary to Government,
Home (Pol.VI) Department,
Secretariat, Chennai-9.

2.The Principal Secretary to Government,
Home (Pol.VI) Department,
Secretariat, Chennai-9.

3.The Director General of Police,
Tamil Nadu, Chennai-600 004.

4.The Deputy Inspector General of Police,
Trichy Range, Trichy,
(1/c) Thanjavur Range,
Thanjavur.
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5.The Superintendent of Police,
District Police Office,
Thanjavur. ... Respondents

Prayer: Petition filed under Article 226 of the Constitution of India to issue
Writ of Certiorarified Mandamus to call for the records pertaining to the
order of the fifth respondent herein in his PR.N0.26/2007 u/r 3(b) dated
10.09.2013 and the consequential order passed by the fifth respondent
herein in his D.0.1065/2013, R.C.No.K1/PR.26/2007 dated 10.09.2013
imposing a punishment of dismissal from service and the consequential
order passed by the fourth respondent herein in his Na.Ka.No.B2/AP.34/13
dated 07.11.2013 rejecting the appeal petition and the further consequential
order passed by the third respondent herein in his Rc.No.
047523/AP.I(1)/2014 dated 11.05.2016 rejecting the review petition and
further consequential order passed by the second respondent herein in G.O.
(D) No.394, Home (Pol.VI) Department, dated 28.03.2017 and the order
passed by the first respondent herein in Letter No.13411/Pol.VI/2019-1
dated 01.10.2019, quash the same and consequently direct the respondents
herein to permit the petitioner to retire from service with effect from

30.06.2013 with all retirement and consequential monetary benefits.

For Petitioner : Mr.Issac Mohanlala
Senior Counsel
assisted by
Mr.S.Venkatesan
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Constable in the year 1976 and then he was promoted to the post of Grade-I
Police Constable in the year 1982. He was further promoted to the post of
Head Constable in the year 1991. While so, disciplinary proceedings were
initiated against the petitioner by issuing a charge memo dated 01.04.2007
under Rule 3(b) of the Tamil Nadu Police Subordinate Service (Discipline

and Appeal) Rules, 1955 (hereinafter referred to as “the Rules”) containing

W.P.(MD) No.18196 of 2020

For Respondents  : Mr.N.Ga.Natraj
Government Advocate

ORDER

1.1. The petitioner was initially appointed as Grade-II Police

a solitary charge. The said charge reads as under:

“L B&CHm w1 BIT6U6V Blem6VULIS BH60
uswflyflbs  Llempwirenmit 09.01.2006 ysvipy 20.30 106wl
LI (PHCHBTL 6mL BT  [BleweVUISHBIVHHSLHI  GILITHLOTENT
Comalley  eweuGgGewi.  gHTHF]  HBHNPT  LITSHIBTLILY
Cpmbh  Uewlldeh DI LT Gl CLITenDUileD
SIBIBBHES CUITHIDHHOT OBWID F& CIbshl  H6WEV6DLD
BTNVT  &.BM1.2024 CHTelbHIred B Cumfli_1b SHBFTm
CFuIBId  &MLSSHCITHIONS  CuUAUND  WBmId  FmLiy
2 &6l YUINTENT  BHIIB.GLILFTLL  6TeollieuT  CFTeO U D
Coenrivey  aewr  HEBITH  OFUIGBIND  DBHICIBHTLTLITS

Page 3 of 35

https://lwww.mhc.tn.gov.in/judis




W.P.(MD) No.18196 of 2020

L B&HCsM 6w BiTeued  Blewevwl  &.616001.28/06  U/S
294(b), 353 IPC r/w 4(J)(ii) TNP Act tng 13.01.2006
Caps 1500 wewllde epdhG LD GFUILjD6TeIBE
[BL_[b 101/ T600TL tlemipuirenifleor  GFuwisnsd  Liswfuiled
CUIT@ICILIBB — HeWeWL_UJL_ DD, DIV FILICLITSEHL sILD,
&L ook Heumli ClFuwied @i, ]

1.2. The basis of the charge as contained in Annexure-II of the

charge memo reads as under:

“L B&CHm w1 BIT6U6V Blem6VULISBH60
Lt yflbs  Lilemipwirenit 09.01.2006 yeiigy 20.30 106wl
L (B&CHTL 6w BT6UGD  [Bl6W6VUISGBIIBHSI  GILITHLOTET
Comallsy  ewmeugewi.  gHTHF  HBHNPT  LITSHIBTLIL
Crmbsr  ueildE eI L euT @Bl CLTenSpuilev
SIBIBBHES CUITHIDHHOT OBWID F& CJibshl  HemweVDLD
BI6UeVT  &.HM1.2024 CHreibHIngd BICumfl_tb HBFTml
CFuIpd  &MLSSHCITHIONS  CuUAUND  WwBmId  FmLiy
2 &6 YUIUTENT  BHIIB.GLILFTLL  6TeollieuT  GIFTeOU D
Coenrivey  efewr  HBITW  CFUISHDIDEBTS — YUIUTENTIT
[BI6MEVUI  1D(IBSEhI6) [bAp6oTT  616001.05. .LO(HHSHY 06  [BIT6N.
10.01.2006-6v1L119 2_1D6mLD L (h&b BT 6mL_ DTG
WBSHIe  DBET Uil b Yo CIFUISH

vufi@sngemenr  GFunnin’'t glev  Class (ii)) Consumed

Page 4 of 35

https://lwww.mhc.tn.gov.in/judis




W.P.(MD) No.18196 of 2020

liguor but is not wunder its influence 16
GCUTmSHFFTeIL — CUBmId  Listeort — Dyu16uTeNTfL LD
FmLy 2 K6l YuIeurernit  LIemIpuITeniilis  BL 6IQ&H6MD
61h%5H Couswily Hoofl yiGbewd  FLOTLISEHeir  CLifled
uieurermt  10.01.2006-10 CH] L' BHCHTL 6wL_  Hlewemords
BEWIBTCONIITONT — DIUTHOIT — CAPGVIOTSH  IDTGUL L BT6I6V
BB IITONT — DIUTHEBDSH — LilewIpumeniiosl 2 ifui
s} [BL_6)IQ&6MFH 61(5% & Be)emy (6L
MUBHIGNNTT.  bS BBnBUieY PSS LISy
CFUIHI  CeveFmTenswr — GIHTLF  OTEUL L  HT6U6ED
& 6001 BT 600T L ILITGYTIT SIUTH6T 13.01.2006-1 Cpp
ey Hlisen GLifled  mlewevws @mm  eter.28/06 U/S
294(b), 353 IPC r/w 4(J)(ii) TNP Act 1ug 13.01.2006-1d
Cops 1500 wewllde elpdhG LD GFUILjD6TeIBEG
IBL_[bHIOIBT600TL_ GromzLing Lilsmipuirenifleor  GlFuIem,
Lieooflu fle0 OlLIT@IL LI SH6UTEML_LLJL 6DILD,
D6V A ICLITEHGL_6DILD, &L emioU e bl S
CFuwied @[]

1.3. Simultaneously, a crime was also registered against the
petitioner in Crime No.28 of 2006 for the offence under Sections 294(b) and
353 of IPC read with Section 4(J)(ii)) of Tamil Nadu Police Act on

13.01.2006. Thereafter, a charge sheet was filed in the above said crime and
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the same was taken on record as Calender Case No.1470 of 2006 on the file
of the Court of the Judicial Magistrate, Pattukottai and after full-fledged
trial and on examining eight witnesses, the said calender case was ended in
acquittal, honourably acquitting the petitioner of the charges levelled
against him by an order dated 13.05.2008. By that date, the disciplinary
proceedings initiated against the petitioner were pending. Under those
circumstances, the petitioner approached this Court by filing W.P.(MD) No.
4223 of 2008 seeking stay of all further proceedings in the disciplinary
proceedings initiated against the petitioner. The said writ petition was
disposed of by an order dated 27.03.2013 directing Respondent No.5 herein
to take into consideration as to whether the disciplinary proceedings against
the petitioner have to be proceeded further in view of acquittal of the
petitioner in the criminal case and also further directed to take into
consideration that under similar circumstances, another person by name
Mathivanan, Head Constable was exonerated from the charges, on acquittal

from the criminal case.

1.4. However, thereafter, the disciplinary proceedings continued
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against the petitioner and a report of the Enquiry Officer was submitted on
25.06.2013 while the date of superannuation of the petitioner was
30.06.2013. The petitioner was not allowed to retire from service and
subsequently, through proceedings dated 10.09.2013, a punishment of
dismissal from service was imposed on the petitioner. Aggrieved by the
same, the petitioner filed an appeal before Respondent No.4 herein. But the
said appeal was rejected by Respondent No.4 by passing an order in
Na.Ka.No.B2/AP.34/13, dated 07.11.2013. Thereafter, the petitioner filed a
review petition before Respondent No.3 and a further review petition before
Respondent No.2. Both the said review petitions were rejected by passing
orders dated 11.05.2016 and 28.03.2017. It is aggrieved by the said orders
passed by Respondent No.5, dated 10.09.2013, as confirmed by
Respondents No.2 to 4, the petitioner approached this Court by filing the

present writ petition.

2. Heard Sri Issac Mohanlal, learned Senior Counsel assisted by
Mr.S.Venkatesan, learned counsel for the petitioner and Sri N.Ga.Natraj,

learned Government Advocate appearing for the respondents.
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3.1. Learned Senior Counsel appearing for the petitioner
contended that the charge levelled against the petitioner, both in the criminal
proceedings as well as in the department proceedings, is one and the same
and the witnesses that are examined by the learned criminal Court as well as
in the departmental enquiry are one and the same. It is further contended
that though the learned Magistrate on having appreciating the oral and
documentary evidence that is placed before him came to the conclusion that
the prosecution failed to prove the charge levelled against the petitioner and
in spite of acquitting the petitioner honourably, the Enquiry Officer while
conducting enquiry and submitting his report, failed to consider the findings
recorded by the learned Magistrate, in spite of bringing the same to the
notice of the Enquiry Officer. So also, the disciplinary authority viz.,
Respondent No.5 and the other appellate and review authority also failed to

appreciate the matter in proper perspective as directed by this Court by an

order dated 23.07.2013 in W.P.(MD) No.4223 of 2008.

3.2. The learned Senior Counsel also further contended that the
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respondents while imposing the punishment, in an arbitrary manner have
taken into consideration the past conduct of the petitioner, though the same
is not the subject matter of the present disciplinary proceedings, thereby,
they have considered the material which is not put to the petitioner herein
and the past conduct appears to have weighed more with the respondents in
imposing the punishment of dismissal from service. According to the
learned Senior Counsel, the action of the respondent in considering the past
conduct of the petitioner without framing any charge in that regard in the
present disciplinary proceedings is in violation of the principles of natural

justice.

3.3. The learned Senior Counsel also further contended that
Respondent No.4-appellate authority while entertaining the appeal filed
under Rule 5 of the Rules, failed to consider the said appeal in a proper
perspective and not followed the procedure that is provided under Rule 6 of
the Rules and dismissed the appeal filed, thereby, caused great prejudice to
the petitioner. In other words, it is the contention of the learned Senior

Counsel that Respondent No.4-appellate authority has not applied its mind
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to the grounds of appeal that are raised by the petitioner in the appeal, but in
a mechanical manner, the appeal was rejected by passing a cryptic order. He
also further contended that in view of the fact that the charge that is framed
against the petitioner in the departmental proceedings as well as in the
criminal proceedings is one and the same including the witnesses that are
examined in both the proceedings, it is not open for the respondent-
authorities to continue the departmental proceedings and to impose the
punishment of dismissal from service, that too, after the petitioner has
successfully completed the service of 36 years. In support of the contention
that disciplinary proceedings cannot be continued once the criminal
proceedings are ended in acquittal basing on the same set of facts and
witnesses, learned Senior Counsel relied upon the decisions of the Hon'ble
Apex Court in Capt.M. Paul Anthony vs. Bharat Gold Mines Ltd. and
Another reported in (1999) 3 SCC 679 and Ram Lal vs. State of Rajasthan

and others reported in (2024) 1 SCC 175.

3.4. In support of the contention that past conduct cannot be taken

into consideration without putting the same and framing appropriate charge
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in that regard in the subsequent disciplinary proceedings, the learned Senior
Counsel relied upon the decisions of the Hon'ble Apex Court in State of
Mpysore vs. K. Manche Gowda reported in AIR 1964 SC 506 (CB); Mohd.
Yunus Khan vs. State of Uttar Pradesh and Others reported in (2010) 10
SCC 539; and Indu Bhushan Dwivedi vs. State of Jharkhand and Another

reported 1n (2010) 11 SCC 278.

3.5. In support of the contention that the appeal filed by the
petitioner is also required to be considered by considering all the grounds
and then the appellate authority is under obligation to arrive at conclusion,
learned Senior Counsel relied upon the decision of the Hon'ble Apex Court
in Narinder Mohan Arya vs. United India Insurance Co. Ltd. and Others
reported in (2006) 4 SCC 713; and Chairman, Disciplinary Authority,
Rani Lakshmi Bai Kshetriya Gramin Bank vs. Jagdish Sharan Varshney

and Others reported in (2009) 4 SCC 240.

4. On the other hand, Sri N.Ga.Natraj, learned Government
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Advocate contended that the respondents have strictly followed the
procedure in conducting enquiry against the petitioner and it is only on the
Enquiry Officer holding that the charge levelled against the petitioner was
proved, Respondent No.5-disciplinary authority has considered the totality
of circumstances including the past conduct of the petitioner and rightly
imposed the punishment of dismissal from service. He also further
contended that the judgment was rendered by the learned Magistrate
honourably acquitting the petitioner from the charge under different
circumstances and the same is not binding on the respondents. He also
further contended that the respondents are entitled to arrive at independent
consideration basing the material available before them. Thus, he supported

the impugned orders passed by the respondents.

5. This Court carefully considered the submissions made on either

side and perused the entire material on record.

6. Before examining the merits of the case, it is necessary to

examine the legal position as to the scope of the disciplinary proceeding,
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once the delinquent was acquitted in the criminal case, where the identical

charge and identical evidence was considered by the concerned criminal

Court.

having reviewed the entire case law available as on the date, held as under:

W.P.(MD) No.18196 of 2020

In Capt.M. Paul Anthony (supra), the Hon'ble Apex Court after

“34. There is yet another reason for
discarding the whole of the case of the respondents. As
pointed out earlier, the criminal case as also the
departmental proceedings were based on identical set of
facts, namely, “the raid conducted at the appellant's
residence and recovery of incriminating articles
therefrom”. The findings recorded by the enquiry officer,
a copy of which has been placed before us, indicate that
the charges framed against the appellant were sought to
be proved by police officers and panch witnesses, who
had raided the house of the appellant and had effected
recovery. They were the only witnesses examined by the
enquiry officer and the enquiry officer, relying upon
their statements, came to the conclusion that the charges
were established against the appellant. The same
witnesses were examined in the criminal case but the
Court, on a consideration of the entire evidence, came to

the conclusion that no search was conducted nor was
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any recovery made from the residence of the appellant.
The whole case of the prosecution was thrown out and
the appellant was acquitted. In this situation, therefore,
where the appellant is acquitted by a judicial
pronouncement with the finding that the “raid and
recovery” at the residence of the appellant were not
proved, it would be unjust, unfair and rather oppressive
to allow the findings recorded at the ex parte
departmental proceedings to stand.

35. Since the facts and the evidence in both the
proceedings, namely, the departmental proceedings and
the criminal case were the same without there being any
iota of difference, the distinction, which is usually drawn
as between the departmental proceedings and the
criminal case on the basis of approach and burden of

proof, would not be applicable to the instant case.”

7. In the case of Ram Lal (supra), once again the Hon'ble Apex
Court considered the same, after framing a specific question as to what is
the effect of acquittal ordered by the appellate Judge in the criminal trial on
the order of dismissal passed in the departmental enquiry and answered the

said question at Paragraph Nos.25 to 30, which read as under:
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“Effect of acquittal in the criminal proceeding
— Question 2

25. With this above background, if we examine
the criminal proceedings the following factual position
emerges. The very same witnesses, who were examined
in the departmental enquiry were examined in the
criminal trial. Jagdish Chandra, Bhawani Singh,
Shravan Lal, Raj Singh and Karan Sharma were
examined as PW 2, PW 3, PW 6, PW 9 and PW 13
respectively at the criminal trial. Apart from them, eight
other witnesses were also examined. The gravamen of
the charge in the criminal case was that the appellant
had submitted an application for recruitment along with
his marksheet and he, by making alteration in his date of
birth to reflect the same as 24-4-1972 in place of
21-4-1974, and obtained recruitment to the post of
Constable.

26. Though the trial court convicted the
appellant under Section 420IPC, the appellate court
recorded the following crucial findings while acquitting
the appellant:

“...Mainly the present case was based

on the documents to this effect whether the
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date of birth of accused is 21-4-1972 or
21-4-1974. Ext. P-3 is original marksheet, in
which, the date of birth of accused has been
shown as 21-4-1972 and same has also been
proved by the witnesses examined on behalf of
the prosecution. Whatever the documents have
been produced before the court regarding the
date of birth of 21-4-1974 are either the letters
of Principal or are duplicate TC or marksheets.
Neither the prosecution has produced any such
original documents in the subordinate court to
this effect that when the admission form of
accused was filled, what date of birth was
mentioned by the accused in it, what was the
date of birth in Roll Register of School, what
date of birth was mentioned by accused in the
examination form of Secondary, and nor after
bringing the original records from the witnesses
concerned, same were got proved in the
evidence. In these circumstances, this fact
becomes doubtful that date of birth of the
accused was 21-4-1974, and the accused is
entitled to receive its benefit. In the considered
opinion of this Court, the conviction made by
the learned subordinate court merely on the

basis of oral evidence and letters or duplicate
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documents, is not just and proper. It is
justifiable to acquit the accused.

Resultantly, on the basis of aforesaid
consideration, the present appeal filed by the

appellant-accused is liable to be allowed.”

(emphasis supplied)
27. What is important to notice is that the
Appellate Judge has clearly recorded that in the
document Ext. P-3 — original marksheet of the Sth
standard, the date of birth was clearly shown as
21-4-1972 and the other documents produced by the
prosecution were either letters or a duplicate marksheet.
No doubt, the Appellate Judge says that it becomes
doubtful whether the date of birth was 21-4-1974 and
that the accused was entitled to receive its benefit.
However, what we are supposed to see is the substance
of the judgment. A reading of the entire judgment clearly
indicates that the appellant was acquitted after full
consideration of the prosecution evidence and after
noticing that the prosecution has miserably failed to
prove the charge (see S. Samuthiram [State of T.N. v. S.
Samuthiram, (2013) 1 SCC 598 : (2013) 1 SCC (Cri)

566 :(2013) 1 SCC (L&S) 229] ).
28. Expressions like “benefit of doubt” and
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“honourably acquitted”, used in judgments are not to be
understood as magic incantations. A court of law will
not be carried away by the mere use of such terminology.
In the present case, the Appellate Judge has recorded
that Ext. P-3, the original marksheet carries the date of
birth as 21-4-1972 and the same has also been proved
by the witnesses examined on behalf of the prosecution.
The conclusion that the acquittal in the criminal
proceeding was after full consideration of the
prosecution evidence and that the prosecution miserably
failed to prove the charge can only be arrived at after a
reading of the judgment in its entirety. The Court in
judicial review is obliged to examine the substance of
the judgment and not go by the form of expression used.
29. We are satisfied that the findings of the
Appellate Judge in the criminal case clearly indicate
that the charge against the appellant was not just, “not
proved” — in fact the charge even stood “disproved” by
the very prosecution evidence. As held by this Court, a
fact is said to be “disproved” when, after considering
the matters before it, the court either believes that it
does not exist or considers its non-existence so probable

that a prudent man ought, under the circumstances of
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the particular case, to act upon the supposition that it
does not exist. A fact is said to be “not proved” when it
is neither “proved’ nor “disproved” (see Vijayee Singh
v. State of U.P. [Vijayee Singh v. State of U.P, (1990) 3
SCC 190 : 1990 SCC (Cri) 378] ).

30. We are additionally satisfied that in the
teeth of the finding of the Appellate Judge, the
disciplinary proceedings and the orders passed thereon
cannot be allowed to stand. The charges were not just
similar but identical and the evidence, witnesses and
circumstances were all the same. This is a case where in
exercise of our discretion, we quash the orders of the
disciplinary authority and the appellate authority as
allowing them to stand will be unjust, unfair and

oppressive. This case is very similar to the situation that
arose in G.M. Tank [G.M. Tank v. State of Gujarat,
(2006) 5 SCC 446 : 2006 SCC (L&S) 1121].”

8. From the above, it is clear that when in a case, if the charge
framed and witnesses examined are also same and a finding is recorded in
the criminal proceedings by a Judicial Officer by recording certain findings

on factual aspects, the said findings are binding in the departmental
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proceedings. It is also concluded that in case, if the departmental
proceedings and the criminal case are the same without there being any iota
of difference, the distinction which is usually drawn as between the
departmental proceedings and the criminal case on the basis of the approach
and burden of proof, would not be applicable. In the light of the above legal

position, the case on hand needs to be considered.

9. From the basis of the charge as mentioned in Annexure-1I of the
charge memo issued in the departmental proceedings, it is evident that an
incident occurred on 09.01.2006 at 20.30 hours where the petitioner herein
was alleged to have quarrelled with the public and patrolling Constable
Mr.Govindaraj in a drunken mode without heeding the words of the Sub
Inspector Mr.Kuppusamy. It is also alleged that as per the medical memo
dated 10.01.2006, the petitioner was found intoxicated, but not under its
influence. Narrating the above said incident, the Sub Inspector submitted a
report to the Inspector concerned to take appropriate action and in turn, the
said report was submitted to Respondent No.5 herein and on the instructions

of Respondent No.5, it was on 13.01.2006, a crime was registered against
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the petitioner in Crime No.28 of 2006. Thus, it is not a case where on a
complaint lodged by any of the officers immediately after the incident, the
crime was registered, but it is only when a report was submitted
departmentally to Respondent No.5 and it is at the instance of Respondent
No.5, a criminal case was registered against the petitioner. Thus, it is
evident that the basis for registration of crime against the petitioner is the
report of the Inspector of Police. As is evident from the basis of the charge,
the very same report of the Sub Inspector and the incident that is alleged to
have taken place on 09.01.2006 is the basis for initiating disciplinary
proceedings against the petitioner. As could be seen from the charge as
narrated in Annexure-I of the charge memo, registration of the crime itself is
amounting to reckless, negligent and dereliction of duty. Thus, it is evident
that the charge memo issued against the petitioner and the crime that was

registered against the petitioner are intrinsically connected, rather same.

10. Then from the perusal of the judgment of the learned
Magistrate in C.C.No.1470 of 2006, dated 13.05.2008 and the departmental

proceedings, including the report of the Enquiry Officer, it is evident that
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the prosecution witnesses 1 to 8 in the criminal proceedings are the
witnesses in the departmental proceedings as well, as seen from Annexure-
III of the charge memo, report of the Enquiry Officer, compared with the
Appendix of evidence in the judgment of the learned Magistrate. In
paragraph 10, the learned criminal Court recorded a finding that the
investigation had not been properly done and even the medical report do not
support the allegation. But in the departmental enquiry, as seen from the
report of the Enquiry Officer, the very same witnesses were examined on
behalf of the department and one of the witnesses viz., Kuppusamy, who
worked as Sub Inspector at the relevant point of time, and whose report is
the basis for initiating both disciplinary proceedings as well as criminal
proceedings against the petitioner, categorically stated that he was forced to
give his statement by the Inspector and also further stated that he came to
know about the FIR only when he received summons from the Court. Thus,
the basis for initiating the disciplinary proceedings as well as criminal
proceedings against the petitioner is the incident that was alleged to have

taken place on 09.01.2006.
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11. The charges that are framed against the petitioner under
Sections 294(b) and 353 of IPC and Section 4(J)(i1) of the Tamil Nadu
Police Act, if read in conjunction with the charge levelled against the
petitioner in the departmental proceedings, it is clear that the entire
allegation is almost identical. As already discussed above, the witnesses
that are examined in the criminal proceedings and the witnesses that are
examined in the departmental proceedings are all one and the same.
Absolutely, there is no change in the nature of allegation made against the
petitioner and the evidence that is adduced before the learned Magistrate

and during the departmental proceedings.

12. In the light of the above, if the law laid down by the Hon'ble
Apex Court as noted above is applied to the facts of the case on hand, the
same would boil down to an inescapable conclusion that the findings that
are recorded in the criminal proceedings are binding on the departmental
authorities as well as the disciplinary authority. Resultantly, the action of
the respondent-authorities in continuing the disciplinary proceedings even

after the petitioner was honourably acquitted in respect of the very same
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charge is bound to be declared as arbitrary, illegal and contrary to the law
laid down by the Hon'ble Apex Court.

13. Then coming to the contentions raised by the learned Senior
Counsel on the ground of taking into consideration the past conduct of the
petitioner while imposing the punishment in the disciplinary proceedings
without framing any charge in that regard is concerned, the law in this
regard is also well settled as held by the Constitution Bench of the Hon'ble
Apex Court in the case of K. Manche Gowda (supra), wherein it was held as
under:

“7. Under Article 311(2) of the Constitution,
as interpreted by this Court, a government servant must
have a reasonable opportunity not only to prove that he
is not guilty of the charges levelled against him, but also
to establish that the punishment proposed to be imposed
is either not called for or excessive. The said opportunity
is to be a reasonable opportunity and, therefore, it is
necessary that the government servant must be told of
the grounds on which it is proposed to take such action :
see the decision of this Court in the State of Assam v.

Bimal Kumar Pandit [ Civil Appeal No. 882 of 1962
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decided on 12-2-1963] . If the grounds are not given in
the notice, it would be well nigh impossible for him to
predicate what is operating on the mind of the authority
concerned in proposing a particular punishment :@ he
would not be in a position to explain why he does not
deserve any punishment at all or that the punishment
proposed is excessive. If the proposed punishment was
mainly based upon the previous record of a government
servant and that was not disclosed in the notice, it would
mean that the main reason for the proposed punishment
was withheld from the knowledge of the government
servant. It would be no answer to suggest that every
government servant must have had knowledge of the fact
that his past record would necessarily be taken into
consideration by the Government in inflicting
punishment on him; nor would it be an adequate answer
to say that he knew as a matter of fact that the earlier
punishments were imposed on him or that he knew of his
past record. This contention misses the real point,
namely, that what the government servant is entitled to is
not the knowledge of certain facts but the fact that those
facts will be taken into consideration by the Government

in inflicting punishment on him. It is not possible for him
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to know what period of his past record or what acts or
omissions of his in a particular period would be
considered. If that fact was brought to his notice, he
might explain that he had no knowledge of the remarks
of his superior officers, that he had adequate
explanation to offer for the alleged remarks or that his
conduct subsequent to the remarks had been exemplary
or at any rate approved by the superior officers. Even if
the authority concerned took into consideration only the
facts for which he was punished, it would be open to him
to put forward before the said authority many mitigating
circumstances or some other explanation why those
punishments were given to him or that subsequent to the
punishments he had served to the satisfaction of the
authorities concerned till the time of the present enquiry.
He may have many other explanations. The point is not
whether his explanation would be acceptable, but
whether he has been given an opportunity to give his
explanation. We cannot accept the doctrine of
“presumptive knowledge” or that of “purposeless
enquiry”, as their acceptance will be subversive of the
principle of ‘“reasonable opportunity”. We, therefore,

hold that it is incumbent upon the authority to give the
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government servant at the second stage reasonable
opportunity to show-cause against the proposed
punishment and if the proposed punishment is also
based on his previous punishments or his previous bad
record, this should be included in the second notice so

that he may be able to give an explanation.”

14. Yet in another case in Mohd. Yunus Khan (supra), the

Constitution Bench, has been pleased to hold as under:

“37. In view of the above, we reach the
following inescapable conclusions:

X. The appellate authority could not consider
the past conduct of the appellant to justify the order of
punishment passed by the disciplinary authority without
bringing it to the notice of the appellant.

XII. Past conduct of an employee should not
generally be taken into account to substantiate the
quantum of punishment without bringing it to the notice

of the delinquent employee.”
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15. The law in this aspect is very clear and in case, if any past
conduct of the delinquent is intended to be taken into consideration while
imposing the punishment in the subsequent disciplinary proceedings,
necessarily the delinquent should be put on notice on that and he should be

afforded an opportunity to respond to such proposal.

16. In the instant case, as seen from the original order of
punishment dated 10.09.2013, Respondent No.5 having accepted the report
of the Enquiry Officer, came to the conclusion that charge is proved against
the petitioner and proceeded to impose the punishment by observing that in
view of the repeated misconducts as well as the other pending charges
against the petitioner, the disciplinary authority have no other alternative
than coming to the conclusion of imposing the punishment of dismissal
from service and accordingly, dismissed the petitioner from service. Thus, it
is evident that it is not only the charge that is subject matter of disciplinary
proceedings initiated against the petitioner weighed with the disciplinary
authority, but the alleged repeated misconducts and other pending charges

against him influenced the mind of the disciplinary authority while
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imposing the punishment of dismissal on the petitioner.

17. The language that is used in the impugned order and the tenor
with which the same was considered by the disciplinary authority, would
clearly show that it is the alleged past repeated misconduct and pending
charges against him prompted, rather compelled the disciplinary authority to
impose the punishment of dismissal from service. Admittedly, past repeated
misconducts is not the allegation or charge framed against the petitioner in

the current disciplinary proceedings.

18. Then coming to the pending charges, even if there are any
pending charges against the petitioner other than the charges in question, the
same can never be the basis in deciding the quantum of punishment in the
present disciplinary proceedings. Thus, Respondent No.5 subjected the

order of dismissal to illegality in violation of principles of natural justice.

19. Perusal of the order passed by Respondent No.4 and appeal
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filed by the petitioner also would go to show the past record and other
conduct of the petitioner, which is not the subject matter of the present
disciplinary proceedings weighed with the disciplinary authority in
confirming the punishment of dismissal while rejecting the appeal filed by

the petitioner. In this regard, the relevant paragraph from the order of the

W.P.(MD) No.18196 of 2020

appellate authority need to be noted, which reads as under:

are stated to be the basis for imposing the major punishment of dismissal

from service, no such details are furnished either in the impugned orders or

“Brer @bk Hewil_ewenm Ll ommb  GLosd
(psomuil’ B Y, GUGOTBIGENENTT  HEUGI(LPL 60T Fnll[bSHTUIE)Y
CIFU 16 60T. DOUMIBOT  [BLIHBHTEV — Heooll_ewedl GBI
CBTBSHSHI  BBSH&HID — CUTILILIOTENT — BTV — SHIWMBUIED
vefliyflupd — Llewpwimentii  LT&IBTLL — Crmbskl  Liewlldbeh
ClFevsuid  Curgl  GleCUTMHUID @ BHSHI  CUITHIDS D6
(LpsitsvflemeviL flsv F&b BITEICVEN]T DIUSBITBIT60T
UTTSHMBHENMTEY  CUF] sl  HHITH — OCFUIHI — DISH6oTTEV
QUPHG — LSIUJD6TeY — Hotleofllemey  IOWbGHI BT  FTTHS
SIMBSHS Lilswipuimertiv & bsH SIULIGIILIT
CummsBHeTeTTT.L]

20. Though, the alleged repeated misconduct and pending charges
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filed in the present writ petition. Thus, the impugned orders passed by
Respondent No.5 as confirmed by Respondent No.4 imposing the
punishment of dismissal from service and confirming the same by
considering the factors which are not put forth before the petitioner are
liable to be declared as illegal and arbitrary and such punishment imposed

in violation of the principles of natural justice.

21. In the light of the conclusions arrived at above, this Court
does not deem it necessary to go into the manner in which Respondent No.4
considered the appeal filed by the petitioner and validity of the process of

consideration.

22. As already noted above, the petitioner attained the age of
superannuation on 30.06.2013 and in all, the petitioner has rendered 36
years and also taking into consideration the delay in concluding the
disciplinary proceedings that were initiated in the year 2007 and the fact
fact that under similar circumstance when a similar charge is framed against

one Mathivanan, HC 313, who was also acquitted in the criminal case, was
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imposed with the punishment of stoppage of increment and further
disciplinary action was dropped, this Court is of the considered view that
the respondents ought to have dropped the disciplinary proceedings against
the petitioner as well, consequent upon the honourable acquittal of the

petitioner in the criminal proceedings.

23. In the light of the above, this Court is of the considered view
that the disciplinary proceedings initiated against the petitioner resulting in
imposing the punishment of dismissal from service are liable to be quashed
and accordingly, the impugned orders passed by the respondents are
quashed. The period of suspension shall be treated “leave” for which the
petitioner may be entitled to. The respondents are further directed to settle
the terminal benefits of the petitioner from the date of superannuation, i.e.,
30.06.2013 as expeditiously as possible, at any rate, within a period of three

months from the date of receipt of a copy of this order.

24. In the result, this Writ Petition is allowed. No costs.

Consequently, connected miscellaneous petition is closed.
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NCC : Yes/No
Index : Yes/No
ABR

To

1.The Additional Chief Secretary to Government,

Home (Pol.VI) Department,
Secretariat, Chennai-9.

2.The Principal Secretary to Government,
Home (Pol.VI) Department,
Secretariat, Chennai-9.

3.The Director General of Police,
Tamil Nadu, Chennai-600 004.

4.The Deputy Inspector General of Police,
Trichy Range, Trichy,
(i/c) Thanjavur Range,
Thanjavur.

5.The Superintendent of Police,

District Police Office,
Thanjavur.
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MUMMINENI SUDHEER KUMAR, J.

abr

Pre-delivery Order made in
W.P.(MD) No.18196 of 2020

26.03.2024
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