
Crl.R.C.(MD).No.828 of 2023

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

Reserved On : 20.12.2023

Pronounced On :  09.01.2024

CORAM

THE HONOURABLE MR.JUSTICE K.K.RAMAKRISHNAN

Crl.R.C(MD). No.828 of 2023
and

 Crl.M.P(MD).Nos.11159 and 11160 of 2023

Dharmalingam ...Petitioner/Appellant/Sole Accused  

                                                        Vs. 

The Inspector of Police,
V2 Avaniyapuram Police Station,
Madurai.
(In Crime No.946/2005) ... Respondent/Respondent/Complainant 
   

PRAYER: Criminal Revision Petition has been filed under Section 397 r/w 401 

of  Cr.P.C.,  to  call  for  records  and  set-aside  the  conviction  imposed  by  the 

Learned 5th Additional District and Sessions Judge, Madurai in C.A.No.59 of 

2020 by the Judgment dated 03.01.2023, by confirming the conviction by the 

Learned Judicial Magistrate Court No.VI, Madurai in C.C.No.86 of 2006 by the 

Judgment dated 06.10.2020.

 For Petitioner : Mr.S.Selvakumar

For Respondent  : Mr.M.Muthumanikkam,
  Government Advocate(Crl.Side)
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ORDER

The petitioner  is  the  accused in  C.C.No.86 of  2006 on the  file  of  the 

learned Judicial Magistrate No.6, Madurai. The learned Judicial Magistrate No.

6, Madurai had convicted him under Sections 279, 337, 338 and 304(a) IPC.  He 

was convicted for the offence under Section 279 of IPC, sentenced to undergo 

one  Month  simple  imprisonment  and to  pay a  fine  of  Rs.750/-  in  default  to 

undergo one Month simple imprisonment, for the offence under Section 338  of 

IPC (6 counts), sentenced to undergo six weeks simple imprisonment and to pay 

a fine of Rs.750/- (Rs.750/- X 6=Rs.4,500/-) in default to undergo one month 

imprisonment, for the offence under Section 337 of IPC (4 counts), sentenced to 

undergo four weeks simple imprisonment and to pay a fine of Rs.500/- (Rs.500 

X 4=Rs.2000/-) in default to undergo one month simple imprisonment, for the 

offence  under  Section  304(A)  of  IPC  (7  counts),  sentenced  to  undergo  21 

months simple imprisonment and to pay a fine of Rs.1,000/- (Rs.1,000/- X 7= 

Rs.7,000/-) in default to undergo three months simple imprisonment.  

2.The said  conviction  and sentence  of  imprisonment  was  confirmed in 

C.A.No.59 of 2020 on the file of the V Additional District and Sessions Judge, 

Madurai.  Challenging the said concurrent finding, he filed this revision.  
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3.According  to  the  prosecution,  on  12.10.2005,  at  06.00  p.m  on  the 

Madurai  to  Aruppukottai  National  High way the devotees of  Iyyanar  Temple 

proceeded towards standard tyre retreading company near Avanyapuram on the 

left  side,  the petitioner  drove his  tipper  lorry bearing Registration No.TN 59 

B9786 in a rash and negligent manner and caused injuries to ten persons and 

death to seven persons. Therefore, P.W.1 made a complaint to the respondent 

Police.  The respondent Police registered a case for the said offence. Thereafter, 

they conducted the investigation and completed the investigation and filed the 

final  report  before  the  learned  Judicial  Magistrate  VI,  Madurai.  The  learned 

Judicial Magistrate taken the case on file in C.C.No.86 of 2006. He issued a 

summons  to  the  accused.   After  his  appearance,  he  served  the  207  Cr.P.C. 

Documents.   After that,  learned trial Judge framed the necessary charges and 

questioned the accused.   He denied the charges and pleaded not guilty. He stood 

for trial.   

4.The prosecution proved the case by examining the witnesses P.W.1 to 

P.W.16 and Marked Ex.P1 to P34.  The learned trial judge after recording the 

above  evidence,  questioned  the  accused  under  Section  313  (1)  Cr.P.C.  The 

accused made the following defence:
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tHf;fpy;  vjphpf;F  vjpuhf  mike;j 

rhl;rpa';fis  Fwpj;J  vjphpaplk;  rpMh;gprp 

gphpt[ 313d; go nfs;tp nfl;l nghJ. vjphp 

jd;  kPjhd  Fw;wj;ij  kWj;J  rhl;rpak; 

mspj;jhh;/ vjphp jug;gpy; rhl;rpfs; ,Ug;gjhf 

bjhptpf;fg;gl;lJ/  Mdhy;.  ve;j  xU 

rhl;rpfSk;  tprhuiz  bra;ag;gltpy;iy/ 

nkYk;. Vjphp jd; jug;gpy; nkw;go nfs;tpapd; 

nghJ. vGj;J g{h;tkhd xU gjpiy je;jhh;/ 

me;j  gjpypy;  rk;gtj;jd;W  khiy  6/30 

kzpf;F  mUg;g[f;nfhl;il  Kjy;  kJiu 

njrpa  beL";rhiyapy;  yhhpia  Xl;o 

te;jjhft[k;  mg;nghJ  Rkhh;  1.000-- ngh; 

nuhl;il  milj;J  bfhz;Lk;.  ntl;L 

btoj;J bfhz;Lk; rhkpaho bfhz;Lk;. jd; 

Kd;ghf  brd;whh;fs;  vd;Wk;  jhd;  yhhpia 

Xl;of; bfhz;L bkJthf Ch;e;J gpd; fle;J 

brd;wjhft[k;.  nghyPrhh;  Tl;lj;ij  xJf;fp 

jd;id tyJg[wj;jpy; Ke;jp bry;y Vw;ghL 

bra;jhh;fs;  vd;Wk;  mg;nghJ.  tyJg[wj;jpy; 

FU:g;ghf  epd;W  rpyh;  rubto  nghl;ljhy; 

g[if  te;J  nuhL  bjhpatpy;iy  vd;Wk;. 

mg;nghJ muR g!; xd;W bto nghl;lth;fs; 

kPJ  nkhjpaJ  vd;Wk;.  jhd;  g!;rpy; 

nkhjhky;  ,Uf;f  yhhpia  gPnuf; 
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nghl;ljhft[k;.  g!;  nkhjpajhy;  jhd;  3 

ngh;fs; ,we;J tpl;lhh;fs; vd;Wk; tpgj;Jf;F 

muR g!; jhd; fhuzk; vd;Wk;. muR g!; 

oiutiua[k;  fhty;  epiyaj;jpy;  nghyPrhh; 

tprhhpj;jhh;  vd;Wk;.  Mdhy;  MS';fl;rp 

bjhHpw;r';fj;ij  nrh;e;jth;fs;  nkw;go 

oiutiu  miHj;J  brd;W  tpl;lhh;fs; 

vd;Wk; gjpy; bjhptpj;jhh;/

The  accused  denied  the  same  as  false.   On  the  side  of  the  accused  neither 

witnesses were examined nor documents were produced.

5.The  learned  trial  Judge  after  considering  the  above  evidence  and 

documents convicted the petitioner and imposed sentence of imprisonment as 

stated  above.   Challenging  the  same,  he  preferred  the  appeal  before  the  V 

Additional District and Sessions Judge, Madurai, in C.A.59 of 2020. The same 

was also confirmed.    

6.The learned counsel for the petitioner submitted that the petitioner specifically 

pleaded that accident never happened because of rash and negligence driving of 

the petitioner. The devotees around 1000 in numbers proceeded in the National 
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High ways by bursting the crackers and hence, there was a huge fumes in the 

highways.  In the said circumstances, in order to give way to the Government 

bus coming opposite, he swerved his vehicle to the left side of the road, which 

resulted  in  the  accident.  Therefore,  there  was  no  criminal  rashness  and 

negligence  on  the  part  of  the  petitioner.  The  said  aspect  was  not  properly 

considered by the both the Courts below. Therefore, there is perversity in the 

finding of the both the Courts.   Hence, he seeks for interference of the findings 

and set aside the conviction passed by the Courts below.  

7.The learned Additional Public Prosecutor submitted that the occurrence 

was admitted by the petitioner.  His defence is that in order to give way to the on 

coming Government bus, he swerved his vehicle to the left side of the Road in 

the said circumstances, the said accident happened. The said fact itself, clearly 

proved that the petitioner drove his vehicle in a rash and negligent manner.  The 

learned  Additional  Public  Prosecutor  also  submitted  that  in  this  case  the 

principles  of  res  ipso  loquitor  is  applicable.   He also  placed the  reliance  of 

number  of  the  judgments  of  the  Honourable  Supreme  Court.  He further 

submitted that in this case more than 7 persons died and 10 persons injured.  The 

learned Trial Judge, only awarded minimum punishment and hence, there is no 
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need for interference in the Judgement of the Courts below.  

8.This Considered the rival submission and also perused the records and 

the precedents relied upon them. 

9.Admittedly, there was a temple festival procession in the Aruppukottai 

Madurai High ways near Avaniyapuram.  In the said procession, more than 2000 

peoples participated.  The said fact also admitted by the petitioner in his Section 

313 Cr.P.C.. questioning.  In the said circumstances, the petitioner ought to have 

taken more caution to go past the said procession. As per the evidence of the 

P.W.3,  other  injured  witnesses  and  the  sketch  prepared  by  the  investigating 

agency, it is clear that the petitioner drove his vehicle in a rash and negligent 

manner.  The petitioner was a driver of the tipper lorry and his specific case is 

that in order to give way to the bus coming in the opposite direction, he swerved 

to the left and the accident occurred.  The said defence itself shows that he acted 

rashly and negligently. When the temple procession consisted of 2000 people, 

the duty of the petitioner is to wait and move the vehicle to safeguard the said 

persons. But no evidence is available either from the prosecution witnesses or 

from  the  defence,  to  presume  that  the  accused/petitioner  drove  his  vehicle 

7/13
https://www.mhc.tn.gov.in/judis



Crl.R.C.(MD).No.828 of 2023

carefully.   In  the  said  circumstances  as  rightly  pointed  out  by  the  learned 

Additional  Public  Prosecutor  on  the  basis  of  the  following  judgment  of  the 

Hon'ble Supreme Court, the applicability of res ipso loquitor is well founded:  

(I)  In the case of  North-East  KRTC v. Devidas Manikrao Sadananda, 

reported in (2006) 8 SCC 52 

9. The  facts,  as  narrated  above,  show  that  the  

offending bus collided with the hind portion of the  

other bus. That the other bus was running in front  

of  the  offending bus.  The  impact  of  the  offending 

bus running into the other bus was so great that the  

other bus went and dashed against a tree resulting  

in injuries to 56 passengers and death of 4 lives. In  

such  circumstances,  was  the  Labour  Court  not  

required to apply the doctrine of res ipsa loquitur, is  

the question which we have to answer.

10. In Shyam Sunder v. State of Rajasthan [(1974) 1  

SCC 690]  this Court held that the maxim res ipsa 

loquitur does  not  embody  any  rule  of  substantive  

law nor a rule of evidence. It is resorted to when the 

accident is shown to have occurred and the cause of  

the  accident  is  primarily  within  the  knowledge of  

the driver.  It  was held that  the mere fact  that  the  

cause of the accident is unknown does not prevent  

the  plaintiff  from  recovering  damages  from  the 
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defendant, if the proper inference to be drawn from 

the  circumstances  which  are  known  is  that  the  

accident  was  caused  by  the  negligence  of  the 

defendant. It was held that the fact of the accident  

may constitute evidence of negligence and in such 

cases  the  above  maxim  applies.  The  principal  

function of the maxim is to prevent injustice which 

would  result  if  the  management  is  compelled  to  

prove the precise cause of the accident, particularly,  

when the  respondent  driver  has  knowledge of  the 

cause of the accident. This judgment has not been 

considered by the Division Bench of the Karnataka  

High Court. 

11. In Pushpabai Purshottam Udeshi v. Ranjit  

Ginning  & Pressing  Co.  (P)  Ltd. [(1977)  2  SCC 

745] this Court held that where the evidence shows 

that dashing of the vehicle against the tree was so  

violent  that  it  caused the death of  the passengers  

then the burden rests on the opposite party to show 

that the cause of the accident could not have been  

avoided by exercise  of  ordinary  care  and caution 

(see para 5).  In the present case no such attempt 

was  made  by  the  driver  to  show  the  plea  of  

inevitability, therefore, the Labour Court had erred 

in misdirecting itself in not invoking the maxim res 

ipsa loquitur. 
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12. In Cholan  Roadways  Ltd. v. G. 

Thirugnanasambandam [(2005) 3 SCC 241 : 2005  

SCC  (L&S)  395]  this  Court  held  that  in  certain 

cases  the  accident  speaks  for  itself;  that  in  such  

cases  the  management  has  only  to  prove  the 

accident and nothing more; and that in such cases  

the  driver  has  to  establish  that  the  accident  

happened  due  to  some cause  other  than  his  own 

negligence.  Once  the  maxim res  ipsa  loquitur is  

found to be applicable, the burden of proof would  

shift on the delinquent. In such cases, the nature of  

impact has to be seen because it indicates that the 

vehicle was being driven rashly and negligently. In 

such cases, the burden of proof was on the driver to  

show that the offending vehicle was not driven by  

him rashly and negligently. In the said case, it was 

further  held  that  the  learned  Single  Judge  of  the  

High Court in that case had erred in observing that  

unless witnesses (passengers) were examined by the  

management  it  was  not  possible  to  draw  any 

inference  of  misconduct  against  the  workman.  In 

this connection, it was held that the principles of the  

Evidence  Act  have  no  application  in  a  domestic  

enquiry.  It  was  observed  that  the  principles  of  

natural justice are required to be complied with in a  
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domestic enquiry, however, they cannot be stretched  

too  far  nor  can  they  be  applied  in  a  vacuum.  

In Cholan  Roadways [(2005)  3  SCC  241  :  2005 

SCC (L&S) 395] this Court came to the conclusion  

that in cases of accident of the above nature it was  

not necessary as a relevant factor to examine before 

the enquiry officer passengers of the bus and that  

the  Labour  Court  had  failed  to  apply  the  correct  

standard  of  proof  in  relation  to  the  domestic  

enquiry,  which  is  “preponderance  of  probability”  

and thus a case for judicial  review stood,  clearly  

made out by the Corporation. 

(ii) In the case of  Thakur Singh Vs. State of Punjab reported in  2004 

SCC Crl 1183

4.  It  is  admitted  that  the  petitioner  himself  

was  driving  the vehicle  at  the  relevant  time.  It  is  

also admitted that bus was driven over a bridge and  

then  it  fell  into  canal.  In  such  a  situation  the  

doctrine of res ipsa loquitur comes into play and the  

burden shifts on to the man who was in control of  

the automobile to establish that the accident did not  

happen on account of any negligence on his part.  

He  did  not  succeed  in  showing  that  the  accident  

happened due to causes other than negligence on  

his part.
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This court does not find any reason to interfere the finding of the both the Courts 

below.  Accordingly, this Criminal Revision Case is dismissed. 

 09.01.2024

NCC   : Yes/No
Index   : Yes/No
Internet: Yes/No
vsg

To

1. The 5th Additional District and Sessions Judge,
    Madurai.

2. The Judicial Magistrate No.VI,
    Madurai. 

3. The Inspector of Police,
    V2 Avaniyapuram Police Station,
    Madurai.

4. The Additional Public Prosecutor,
    Madurai Bench of Madras High Court, Madurai.

5. The Section Officer,
    Criminal Section(Records),
    Madurai Bench of Madras High Court,
    Madurai.
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K.K.RAMAKRISHNAN, J.

vsg

Pre-delivery Order made in

Crl.RC(MD). No.828 of 2023
and

Crl.M.P(MD).Nos.11159 and 11160 of 2023

09.01.2024
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